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MiLLAN    V.    KePHART.  1867. 

October 


October  16. 

1.  K  leased  to  M  a  house  and  lot  in  the  city  of  A,  for  four  years ; 

but  there  was  a  stipulation  in  the  lease,  that  if  K  sold  the 
property  before  the  time  ran  out,  upon  a  proper  notice  of  such 
sale  M  should  deliver  up  possession  of  the  premises.  The 
lease  had  been  destroyed,  and  the  contents  were  proved  by 
parol  evidence.  K  did  sell  the  property  before  the  four  years 
expired,  and  gave  a  notice  to  M  to  deliver  possession.  Held  : 
1.  It  was  for  the  jury  to  ascertain  from  the  evidence  what 
were  the  terms  of  the  contract,  and  to  determine,  under  such 
instructions  as  the  court  might  give  for  their  information  and 
guidance,  what  was  their  legal  effect. 

2.  The  jury  was  to  ascertain  the  true  intention  of  the  parties  aa 

embraced  in  the  contract.    For  that  purpose  they  were  to  con- 

VoL.   XVIII — 1 


Term. 
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1867.  eider  the  whole  contract ;  not  any  one  provision  only,  but  aD 

October  its  provisions ;  not  the  words  merely  in  which  they  were  ex- 

^''"^'  pressed,  but  their  object  and  purpose,  as  disclosed  by  the  lan- 

Millan  g^age,  by  the  subject  matter,  and  the  condition  and  relation 

V.  of  the  parties :  and  thus  to  determine  whether  the  stipulation 

Kephart.  f^^  ^|jg  surrender  of  the  property  upon  a  sale  and  notice,  was 

J  a  collateral  limitation,  or  a  covenant. 

3.  If  the  stipulation  was  a  collateral  limitation,  K  was  entitled  to 

recover  the  premises ;  if  it  was  a  covenant,  he  was  not  entitled 
to  recover. 

4.  The  notice  was  not  required  to  be  for  three  months,  or  for  any 

particular  period. 

This  was  a  case  of  unlawful  detainer,  in  the  county 
court  of  the  county  cf  Alexandria,  brought  in  August, 

1858,  by  George  Kephart  against  Walker  R.  Millan, 
to  recover  a  house  and  lot  in  the  said  county,  rented 
by  Kephart  to  Millan  for  four  years  ending  on  the  1st 
of  March,  1859.  The  case  came  on  to  be  tried  in 
January,  1859,  when  the  defendant  asked  the  court 
for  several  instructions  to  the  jury;  which  were  re- 
fused. And  he  thereupon  excepted.  The  facts,  as 
they  appear  from  the  bill  of  exceptions,  so  far  as  they 
are  necessary  to  understand  the  questions  involved  in 
the  decisions  of  this  court,  are  as  follows : 

There  was  a  written  contract  between  Kephart  and 
Millan,  for  a  lease  of  the  premises  in  question,  for  a 
term  of  four  years,  at  a  rent  of  four  hundred  and  fifty 
dollars,  afterwards  increased  to  five  hundred  dollars 
by  a  parol  agreement,  ending  on  the  1st  of  March, 

1859,  which  was  placed  in  the  hands  of  a  third  party, 
by  whom  it  was  destroyed  under  the  supposition  by 
him,  that  it  had  been  superseded  by  another  lease  of 
the  premises  between  the  same  parties.  Among  other 
stipulations  in  this  written  lease,  the  contents  of  which 
were  proved  by  parol  testimony,  there  was  a  stipula- 
tion that  upon  a  sale  of  the  premises,  and  proper  notice 

3]  of  such  sale,  Millan  was  to  deliver  up  possession  of 
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the  premises.     On  the  15th  of  January,  1858,  Kep-     1867. 
hart  wrote  to  Millan  from  Mobile  in  Alabama,  requir-     Tenn.*^ 


ing  him  to  give  up  possession  of  the  premises  on  the    j^», — 
1st  of  May  following;  saying  it  was  for  the  purpose       v. 
of  occupying  the  property  himself,  either  directly  or    ^^ 
indirectly:  and  this  letter  was  leceived  by  Millan. 

On  the  1st  day  of  May,  1858,  Kephart  sold  the 
property  to  Price  and  Cook ;  and  they  entered  into  a 
wiitten  agreement  of  that  date,  under  seal,  which  was 
admitted  to  record.  This  agreement  is  in  its  language 
very  much  in  the  form  of  a  conveyance;  ho  bargains 
and  sells  the  property  to  Price  and  Cook ;  bat  in  other 
respects  it  is  as  it  describes  itself,  articles  of  agree- 
ment; and  Kephart,  in  the  conclusion  of  the  agree- 
ment, binds  himself  to  give  peaceable  and  quiet  pos- 
session of  the  premises  within  twenty  days  from  the 
date,  or  in  default  of  possession,  to  pay  five  hundred 
dollars  as  a  forfeiture. 

On  the  5th  of  June,  1858,  the  parties  seem  to  have 
been  together,  with  others,  about  other  matters;  and 
after  these  were  concluded,  Millan  presented  to  Kep- 
hart an  account,  in  which,  after  charging  Kephart 
with  various  items,  amounting  to  $314  15,  he  credits 
him  with  rent  up  to  March,  1858,  $500,  leaving  a  bal- 
ance due  Kephart  of  $185  85;  which  account,  at  the 
time  of  its  presentation,  was  not  objected  to  by  Kep- 
hart; but  he  told  Millan  to  put  no  mere  repairs  on  the 
property,  as  it  would  absorb  all  the  rent:  and  on  the 
same  day  he  refuswd  to  receive  and  receipt  for  the  said 
sum  of  $185  85. 

On  the  5th  day  of  June,  1858,  the  following  notice 
in  writing  was  served  on  Millan : 

To  Walker  R.  Millan,  Esq.: 

&>, — I  hereby  notify  you  to  give  and  deliver  up 
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1867.     possession  of  the  house,  jail,  land  and  premises,  with 

^^a^    the  appurtenances,  situate  on  the  north  side  of  Duke 

-— :" —  street,  between  Fayette  and  West  streets  in  the  city  of 

V.       Alexandria,  Va.,  which  you  hold  of  me  as  tenant 

ep  art.  ^j^Q^^Qf^  qu  ^j^^  ^^i^  ^^y  ^f  July,  1858,  as  by  the  terms 

of  your  tenancy  you  are  obliged  to  do ;  I  having  bona 
fide  sold  the  said  preir  ises,  with  an  agreement  to  de- 
liver possession  of  the  same.  Witness  my  hand  this 
5th  day  of  June,  1858. 

George  Kephart. 

The  first  instruction  asked,  after  referring  to  the 
facts  as  hereinbefore  given,  concluded  as  follows :  Yet 
the  plaintiff  cannot*  recover  in  this  suit,  because  the 
language  of  said  lease  in  reference  to  said  notice  of 
sale,  is  wholly  indefinite  and  uncertain  in  point  of 
time,  either  in  contemplation  of  law,  or  by  the  terms 
of  the  said  lease. 

The  second  instruction  asked  was  as  follows:  If  the 
jury  shall  believe  from  the  evidence,  that  a  written 
lease  existed,  between  the  plaintiff  and  defendant,  for 
a  term  of  years,  and  that  it  contained  a  stipulation 
that  the  defendant  was  to  surrender  possession  of  the 
leased  premises  to  the  plaintiff  in  the  event  of  a  sale 
thereof  by  the  planitiff,  then  that  the  plaintiff  cannot 
avail  himself  of  a  breach  of  this  covenant  in  this  ac- 
tion; and  they  must  find  for  the  defendant. 

The  third  instruction  asked  was,  that  the  proper 
notice  referred  to  in  the  lease,  was  three  months 
notice  next  before  the  expiration  of  the  current  year. 
The  fourth  was  that  the  plaintiff  must  have  made  such 
a  sale  of  the  premises  as  he  could  have  sued  on  or  en- 
forced by  an  action  at  law.  And  the  fifth  was,  that 
if  at  the  time  of  the  institutioE  of  this  suit,  Price  and 
Cook  were  the  owners  of  the  property  in  question. 
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under  a  bona  fide  purchase  from  Kephart,  then  Kep-     1867. 
hart  was  not  entitled  to  the  possession  of  the  property,    Term. 
and  coald  not  maintain  this  suit  against  the  defen-  ^TiTT" 
dant.  V. 

There  was  a  veidict  and  judgment  foi  the  plaintiff;    ^^ 
and  the  defendant  obtained  a  supersedeas  to  the  judg-  [5 

ment  from  the  Ciicuit  court  of  the  county  of  Alexan- 
diia;  but  when  the  cause  came  on  to  be  heard  in  that 
court,  the  judgment  was  affirmed;  and  the  defendant 
obtained  an  appeal  to  this  court. 

Daniel,  for  the  appellant,  insisted,  1st.  That  the 
second  instruction  asked  for  should  have  been  given. 
That  this  instruction  rightly  assumes  that  the  stipula- 
tion in  the  lease  was  a  covenant,  and  not  a  condition, 
for  re-entry  of  the  landlord  upon  his  tenant,  nor  a 
limitation  by  which  the  lease  became  void,  and  the 
right  of  possession  vested  in  him.  This  is  clear  for 
the  reason  that  by  the  sale  the  landlord's  interest,  as 
landlord,  ceased,  having  passed  thereby  to  the  pur- 
chaser. There  was  no  estate  left  in  the  landlord  after 
the  sale,  which  he  could  recover  in  this  or  any  other 
action.  If  the  tenant  had  delivered  possession  to 
Kephart,  it  would  have  been  merely  as  the  agent  to 
receive  it  for  the  purchaser.  But  the  court  evidently 
treated  this  covenant  as  one  of  re-entry  by  the  land- 
lord, on  a  breach  of  some  condition  in  a  lease. 

There  may  be  a  right  of  re-entry  for  the  breach  of 
any  condition  in  a  lease;  the  most  common  of  which 
is  the  payment  of  rent;  but  it  must  be  expressly  pro- 
vided for  in  the  deed,  and  is  always  most  strictly  con- 
strued. Upon  a  breach  ejectment  will  lie;  and  per- 
haps unlawful  detainer  aUo.  So  there  may  be  in  a 
lease  for  yeais,  a  condition  that  upon  default  the  lease 
shall  be  ipso  facto  void.     In  that  event  also,  the  land- 
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1867.     lord's    remedies  for    the   possession    arise.      As  to 
Term.^  forfeiture  and  re-entry,  the  court  is  referred  to  Bac. 


^^^^    Abr.  Kent  A  4;  2  Tuck.  Com.  91. 

V.  It  is  further  evident,  that  this  was  merely  a  cove- 

^^  *  *  nant  sounding  in  damages,  and  the  subject  of  liquida- 
tion and  arrangement;  that  nothing  is  expressed  in  it, 
as  to  the  apportionment  of  the  rent  in  case  the  pre- 
6]  mises  should  be  sold,  and  thereupon  possession  given 

up,  say  in  the  middle  or  after  the  commencement  of 
the  year.  There  cannot  be  found  a  case  in  the  books 
where  a  condition  of  re-entry,  or  that  a  lease  shall  be 
void,  has  been  held  to  exist,  when  the  lease  did  not 
plainly  so  provide. 

2d.  Upon  the  same  reasoning  the  fifth  instruction 
should  have  been  given.  Kephart  no  longer  had  any 
estate  or  right  to  the  possession,  after  his  absolute 
deed  to  his  vendees.  He  covenants  therein  to  give 
them  possession  within  a  time  limited;  but  this  he 
could  only  do  by  enforcing  his  covenant  with  the  ten- 
ant, or  by  asserting  remedies  in  their  names.  But 
surely  he  could  not  sue  for  the  possession  in  his  own 
name  as  landlord.  And  the  fair  construction  of  the 
tenant's  covenant  is  to  give  possession  to  the  purcha- 
ser. He  could  not,  after  his  absolute  sale  and  convey- 
ance of  the  title,  sue  a  sti anger  for  trespass;  and  this 
is  conclusive  that  he  could  not  sue  for  the  possession. 
OUnger  v.  Shepherd^  12  Gratt.  462.  Had  his  con- 
tract been  executory,  resting  in  mere  agreement,  he 
might  maintain  this  action;  but  not  after  his  absolute 
executed  conveyance.  JIarHson  v.  Middleton^  11 
Gratt.  548. 

There  was  no  counsel  for  the  appellee. 

JoYNEs,  J.     To  entitle  the  plaintiff  in  the  court  be- 
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low  to  recover  in  this  case,  it  was  incumbent  on  him     1867. 
to  establish  that,  at  the  commencement  of  the  suit,     Tenn.' 


the  right  of  the  defendant,  Tvho  had  entered  into  pos-  "^Tjj — 
session  as  his  tenant,  had  expired,  and  that  he  still       v. 
detained  the  possession,  without  the  consent  of  the    ®^ 
plaintiff.     Code,  ch.  134,  §  1.     The  lease  was  for  a 
term  of  four  years,  which  had  net  yet  elapsed.     But 
it  appears  from  the  eviaence,  that  the  written  lease, 
which  had    been  destroyed,  contained  a  stipulation 
that  upon  a  sale  of  the  premises  and  proper  notice  of 
such  sale,  the  defendant  was  to  deliver  up  possession  [7 

of  the  premises.  The  plaintiff  had  made  a  sale  of  the 
premises  by  executory  contract,  and  given  notice  of  it 
to  the  defendant,  before  the  commencement  of  this 
action,  which  proceeds,  of  necessity,  on  the  ground 
that  the  right  ot  the  defendant  had,  by  reason  of  such 
sale  and  notice,  absolutely  ceased  and  determined. 

A  clause  in  a  lease  designed  to  abridge  the  right  of 
the  tenant  daring  the  period  limited  fox  the  duration 
of  his  estate,  may  operate  in  several  ways. 

1.  It  may  operate  as  a  collateral  limitation  some- 
times, but  as  I  think,  improperly  called  a  conditional 
limitation,  of  the  tenant's  estate. 

A  limitation  marks  the  bounds  or  limits  of  an  estate, 
beyond  which  it  cannot  continue.  A  collateral  limi- 
tation marks  an  event  which  may  happen  within  the 
time  described  in  the  direct  limitation,  and  in  the 
happening  of  that  event  puts  an  end  to  the  estate. 
Thus,  a  lease  to  A  for  twenty  years,  or  until  B  shall 
return  from  Home,  may  cease  and  determine,  either 
by  the  expiration  of  twenty  years,  the  time  marked 
for  its  duration  by  the  direct  limitation,  or  by  the 
happening,  within  that  time,  of  the  event  described 
in  the  collateral  limitation,  to  wit,  the  return  of  B 
from  Home.     In  either  case,  the  estate  of  the  tenant 
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1867.     will  have  reached  the  utmost  bounds  marked  for  its 

Term,    continuance  by  the  limitation  by  which  its  duration  is 

j^„       governed ;  and  so,  in  either  case,  the  right  of  the  ten- 

V.       ant  will  be  absolutely  at  an  end,  without  entry  or 

^^         other  act  on  the  part  of  the  landlord.     1  Prest.  Est. 

42-49. 

2.  It  may  operate  as  a  condition.  While  a  limita- 
tion marks  the  bounds  or  compass  of  an  estate,  and 
the  utmost  time  of  its  continuance,  the  effect  of  a  con- 
dition is  to  defeat  the  estate  before  it  reaches  the 
boundary,  or  has  completed  the  full  space  of  time  de- 
scribed by  the  limitation,  1  Preston  Est.  49.  There 
does  not  appear,  however,  to  be  any  ground  for  con- 

8]  tending  that  the  clause  under  consideration  operated 

as  a  condition.  There  aie  no  such  words  in  it  as  of 
themselves  import  a  condition,  and  there  is  no  leser- 
vation  of  a  right  of  entry,  which  is  generally  neces- 
sary to  raise  a  condition,  where  words  which  of  them- 
selves import  a  condition  are  not  employed.  1  Wash- 
burn Keal  Prop.  445.  The  effect  of  a  condition,  how- 
ever, is  only  to  make  the  lease  void  at  the  option  of  the 
lessor;  and  the  modern  authorities  seem  to  establish 
that  this  is  so,  even  where  it  is  provided  that  the  lease 
shall  become  void  on  breach  of  the  condition.  RoherU 
V.  Davey,  4  Barn.  &  Ad.  664,  (24Eng.  C.  L.  K.  136); 
Jones  \.  Carter^  15  Mees.  &  Welsh.  K.  718;  Clark 
\.  Jones^  1  Denio.  R.  516;  Cartwright  v.  Ga/rdner^  5 
Cush.  R.  273;  Phelps  v.  Chesson^  12  Ired.  Law  R. 
194.  An  entry,  therefore,  would  be  necessary  to  put 
an  end  to  the  estate  of  the  tenant.  Without  such  en- 
try the  right  of  the  tenant  would  not  expire,  and  the 
remedy  adopted  in  this  case  would  not  lie. 

3.  It  may  operate  as  a  covenant  only,  having  no 
effect  upon  the  estate  either  to  limit  or  to  defeat  it,  but 
giving  to  the  landlord  a  remedy  by  an  action  for 
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damages,  or  by  a  suit  in  equity  for  a  specific  execu-     1867. 
..  ^  October 

"^°-  Term. 

The  question  in  this  case,  therefore,  was,  whether  ^t:tj — 
the  clause  which  is  the  subject  of  discussion,  operated       v. 
as  a  covenant  merely,  or  as  a  collateral  limitation  of    ®P  *  * 
the  tenant's  estate. 

The  books  abound  in  nice  and  critical  learning  upon 
what  Chancellor  Kent  justly  denominates  '*the  ab- 
struse subject  of  limited  and  conditional  estates.''  It 
is  often  difficult  to  say,  upon  the  construction  of  the 
instrument,  whether  a  particular  provision  is  to  be  re- 
garded as  a  limitation,  a  condition,  or  a  covenant.  It 
is  a  well  settled  rule,  however,  that  conditions  subse- 
quent are  not  favored  in  law,  and  are  to  be  taken 
stricti  juris ^  because  they  tend  to  destroy  estates.  4 
Kent.  Com.  129.     The  same  reason  applies  to  a  col-  [9 

lateral  limitation,  by  which  aE  estate  is  to  be  deter- 
mined within  the  time  marked  for  its  continuance  by 
the  primary  or  direct  limitation.  And  hence  it  is  laid 
down,  that  neither  conditions  nor  limitations  will 
readily  be  raised  by  mere  inference  and  argument. 
The  intention  to  create  either  the  one  or  the  other  must 
be  clearly  ascertained ;  but,  when  so  ascertained,  it  will 
be  allowed  a  controlling  effect.  4  Kent.  Com.  132. 
The  same  author  also  lays  it  down  as  a  rule,  that  if  it 
is  doubtful  whether  a  clause  operates  as  a  condition  or 
as  a  covenant,  the  courts  will  incline  to  the  latter  con- 
struction as  mcst  favorable  to  the  tenant.  4  Kent. 
Com.  132.  And  the  Supreme  Court  of  Massachusetts 
have  held  that  the  same  lule  must  govern  where  it  is 
doubtful  whether  the  clause  operates  as  a  limitation  or 
as  a  covenant.  3  Cush.  K.  285.  But,  after  laying 
down  these  rules,  Chancellor  Kent  proceeds  as  follows : 
"The  distinctions  on  this  subject  are  extremely  subtle 
and  artificial,  and  the  construction  of  a  deed  in  its 
Vol.  XVIII — 2 
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1867.     operation  and  effect  will,  aft«r  all,  depend  less  upon 
Term.'^  artificial  rules  than  upon  the  application  of  good  sense 

~j7:z —  and  sound  equity  to  the  object  and  spirit  of  the  con- 
V.  tract  in  a  given  case.' ' 
^^  *  *  The  court  below  was  not  called  upon,  however,  to 
put  a  construction  upon  the  clause  which  is  the  subject 
of  the  present  controversy;  nor  are  we.  The  written 
contract  had  been  destroyed,  and  the  particular  terms 
of  it  were  not  submitted  to  the  court  by  special  verdict 
or  otherwise,  in  order  that  the  court  might  determine 
their  legal  effect.  The  contents  of  the  writing  were 
proved  to  the  jury  by  parol  evidence.  It  was  the  pro- 
vince of  the  jury  to  ascertain  from  the  evidene^e,  as 
well  as  they  could,  what  were  the  terms  used  in  the 
contract,  and  to  determine,  under  such  instructions  as 
the  court  might  give  for  their  information  and  guid- 
ance what  was  their  legal  effect.     Accordingly  the  de- 

10]  fendant  asked  the  court  to  give  certain  instructions  to 
the  jury,  some  of  whicn  were  intended  to  govern  them 
in  determining  the  legal  effect  and  operation  of  the 
contract.  All  of  the  instructions  asked  for  were  re- 
fused and  we  are  now  to  say  whether  the  refusal  was 
proper. 

The  instruction,  which  has  been  mainly  insisted  upon 
in  the  argument  here,  and  the  one  which  seems  to  be 
of  greatest  importance,  is  the  second.  This  declared, 
in  substance,  that  if  the  written  contract  contained  a 
stipulation  that  the  defendant  was  to  surrender  the 
possession  of  the  leased  premises  to  the  plaintiff  in  the 
event  of  a  sale  thereof  by  the  plaintiff,  then  the  jury 
should  regard  the  said  provision  as  having  the  effect 
of  a  covenant  merely,  and  not  that  of  a  collateral  limi- 
tation, and  should  find  for  the  defendant. 

The  province  of  the  jury  was  to  ascertain  the  true 
intention  of  the  parties,  as  embodied  in  the  contract. 
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For  that  purpose,  they  were  to  consider  the  whole  con-     1867. 
tract;  not  any  one   provision  only,  but  all  its  pro-    Tenn/ 


visions;  not  the  words  merely  in  which  they  were  ex-  "^jj 
pressed,  but  their  object  and  purpose,  as  disclosed  by       v. 
the  language,  by  the  subject  matter,  and  the  condition    ^^ 
and  relation  of  the  parties!     The  effect  of  the  instruc- 
tion proposed,  however,  was  to  declare  that  such  a 
piovisioQ  as  that  supposed  in  it  would  necessarily  con- 
trol the  construction  ot  the  whole  contract,  and  to  ex- 
dude  everything  else  from  the  consideration  of  the 

The  appropriate  technical  words  to  cieate  a  limita- 
tion »re  doneCy  durante^  dum^  v^qtie^  tamdin^  and  the 
like,  or  their  English  equivalents.  But  the  use  of  par- 
ticular words  would  be  an  unsafe  test  of  the  nature  of 
the  estate.  The  same  words  may  be  taken  sometimes 
as  a  condition,  sometimes  as  a  limitation,  and  some- 
times as  a  covenant,  according  to  the  circumstances 
and  the  evident  intent.  And  the  only  safe,  general  rule 
for  determining  whether  words  are  words  of  limitation 
or  not,  is  to  consider  whether  they  were  used  to  cii-  [11 
dunscribe  the  continuance  of  the  estate,  and  to  mark 
the  period  which  is  to  determine  it.  1  Washburn  on 
Real  Prop.  459,  and  books  there  cited ;  4  Kent  Com. 
132,  and  note.  Looking  to  the  relations  of  the  parties 
and  the  subject  matter  of  the  contract,  the  jury  may 
well  have  thought  that  it  was  the  intention  of  the 
parties  to  provide,  by  the  clause  in  question,  that,  in 
the  event  of  a  sale,  the  estate  of  the  tdnant  should 
cease  and  determine.  Nothing  could  be  more  natural 
for  a  person  making  a  lease  of  property  which  he 
wished  to  sell,  than  to  require  and  provide  that  the 
lease  should  end  upon  a  sale  being  made,  for  he  could 
not  otherwise  carry  the  sale  into  effect.  And  a  man 
not  accustomed  to  the  use  of  technical  language  might 
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1867.     very  naturally  express  that  intention  by  a  stipulation 
Term,    ^'^^.t  the  defendant  should  surrender  the  possession  of 


"^j       the  premises,  in  case  a  sale  should  be  made. 

V.  The  case  of  Doe  v.  Phillips,  2  Bingh.  R.  13,  (9  Eng. 

®^  *  *  C.  L.  R.  296,)  cited  at  the  bar,  and  the  case  of  WKeder 
V.  Driscorrib,  3  Cush.  R.  2S5,  which  approved  it,  are 
not  inconsistent  with  the  views  I  have  expressed.  The 
courts  in  these  cases  construed  the  provisions  in  ques- 
tion in  them  to  be  covenants.  They  did  so  upon  the 
special  circumstances  and  the  established  rules  of  con- 
struction. But  the  particular  provisions  and  special 
circumstances,  as  might  easily  be  shown,  were  very 
different  from  those  of  the  present  case.  As  I  have 
said  before,  however,  we  are  not  called  upon  here  to 
give  a  constiuction  to  the  contract  on  which  this  case 
depends,  and  I  need  not,  therefore,  say  more  in  refer- 
ence to  those  cases.  See  the  view  taken  in  Allen  v. 
Jaquish,  21  Wend.  R.  628.  The  second  instruction 
was,  therefore,  properly  refused. 

The  first  instruction  proposed,  in  effect  declared 
that  the  clause  in  question  did  not  operate  as  a  limita- 
tion of  the  tenant's  estate,  because  the  provision  as  to 
12]  notice  was  indefinite  and  uncertain  in  point  of  time. 
Neither  the  law  nor  the  contract  required  any  particu- 
lar form  or  length  of  notice.  Any  notice  which  would 
distinctly  infoim  the  tenant  that  a  sale  had  been  made 
would  be  "proper"  notice.  The  time  at  which  notice 
was  given  could  be  ascertained  by  proof,  and  the 
maxim  of  law  is,  that  that  is  certain  which  may  be 
rendered  certain.  The  first  instruction  wag,  there- 
fore, properly  refused. 

The  remaining  instructions  asked  for  Tvere  also 
properly  refused,  but  I  think  it  unnecessary  to  discuss 
them. 
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I  am    of   opinion   that   the  judgment  should    be     1867. 
aflSrmed.  r^^^ 


Millan 
The  other  judges  concurred  in  the  opinion  of  Joynbs,       v. 
T  Kephart. 


JUDOMKNT  AFFIRMED. 
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1867.  Walker  cfe  aU.  v.   The  CoMMONWEALTn. 

October 

Term. 
13]  November  2. 

1.  The  levy  of  an  execution  of  ^.  /a.  does  not  divest  the  defendant 

in  the  execution  of  the  property,  and  transfer  the  title  to  the 
plaintiff  or  the  sheriff.  Only  a  special  interest  is  vested  in 
the  sheriff  as  a  mere  bailee,  to  enable  him  to  keep  the  propn 
erty  safely,  and  defend  it  against  wrongdoers.  It  is  in  the 
custody  of  the  law,  and  the  sheriff  has  a  naked  power  to  sell 
it  and  pass  the  title  of  the  owner  to  the  purchaser. 

2.  A  plaintiff  may  always,  with  the  consent  of  all  the  defendants, 

abandon  a  levy  upon  the  property  of  all  or  any  of  them,  and 
afterwards  sue  out  a  new  execution. 

3.  If  the  defendants  in  an  execution  be  a  principal  and  his  sure- 

ties, and  the  property  levied  on  be  that  of  the  sureties,  the 
plaintiff  may,  with  the  consent  of  the  sureties  only,  abandon 
the  levy,  and  afterwards  sue  out  executions  against  all  the 
defendants. 
.  4.  If  t' e  levy  be  abandoned  by  the  sheriff,  with  the  consent  of 
the  defendants,  without  the  concurrence  or  authority  of  the 
plaintiff;  or  if  the  property  is  eloigned  or  removed  by  the 
defendant  out  of  the  reach  of  the  sheriff,  without  the  consent 
of  the  sheriff,  or  the  plaintiff,  the  latter  may  sue  out  a  new 
execution. 

5.  But  if  the  property  levied  on  be  lost  to  the  defendant  by  the 

misconduct  or  neglect  of  the  sheriff,  the  execution  is  thereby 
satisfied,  to  the  extent  of  the  value  of  the  property ;  and  the 
plaintifl  can  then  only  look  to  the  sheriff  for  indemnity. 

6.  A  mere  suspension  of  proceedings  on  a  levied  execution  does 

not  authorize  a  restoration  of  the  property  to  the  possession 
of  the  defendant,  or  release  the  levy.  And  if,  by  a  misunder- 
standing of  the  directions  of  the  plaintiff  by  the  sheriff  and 
the  defendants,  the  property  is  released  by  the  sheriff  to 
them,  the  plaintiff  may  have  a  new  execution. 
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7.  In  a  proceeding  at  law  against  several  parties,  judgments  against      1867. 

one  or  more  are  entered  at  one  time,  and  against  others  at    October 
another  time,  one  execution  may  be  issued  against  all.  ^''™' 

8.  Upon  a  motion  to  quash  a  second  execution  in  vacation,  the    Walker 

judge  may,  in  vacation,  allow  the  sheriff  to  amend  his  return      &  als. 

on  the  first  execution.  -X" 

The 

Common- 

wealth 

These  were  motions  in  vacation  before  the  Judge  of  m*4 

the  Circuit  Court  of  the  city  of  Richmond  to  quash 
three  alia^  writs  oi  fieri  facias  which  issued  from  the 
clerk's  oflBce  of  that  court  in  favor  of  the  Ccmmcn- 
wealth  of  Virginia;  two  of  them  against  C.  W.  Wat- 
kins,  sergeant  of  the  town  of  Danville,  and  James  M. 
Walker,  W.  W.  Keen  and  Edward  D.  Withers,  as  his 
sureties,  and  the  other  against  the  said  Watkins  and 
William  P.  Graves,  W.  W.  Keen  and  J.  J.  Hankins, 
as  his  sureties.  The  motions  were,  by  consent,  heard 
together  as  one  motion. 

It  appears  that,  on  the  16th  of  December,  1866,  the 
Commonwealth  recovered  two  judgments  against  Wal- 
ker, Keen  and  Withers,  as  the  sureties  of  Watkins,  ser- 
geant of  the  town  of  Danville — the  first  for  $1,388.47, 
the  balance  of  the  land,  property  and  capitation  taxes 
of  1865,  and  September  license  taxes  of  the  same  year, 
with  interest  thereon  at  the  rate  of  twelve  jper  cent, 
per  annum  from  the  25th  of  March,  1866,  till  pay- 
ment, and  $208.27  for  damages  thereon  according  to 
law^  and  the  costs  of  the  motion;  the  second  for 
$5,817.99,  the  May  license  taxes  of  1866,  with  like 
interest  from  the  30th  of  May,  1866,  till  paid,  and 
$872.70  damages,  and  the  costs  of  the  motion.  And 
on  the  18th  of  December  judgments  for  the  same 
amounts  and  causes  were  recovered  against  Watkins, 
the  principal.  And  one  execution  was  issued  upor 
each  set  of  the  judgments  against  Watkins  and  the 
sureties.     These  executions  were  placed  in  the  hands  of 
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1867.     C.  L.  Powell,  sheriff  of  Pittsylvania  county,  and  he 
Term/  endorsed  the  same  return  on  both  of  them,  as  follows: 
^  „  —  Property  levied  upon  the  14th  day  of  January,  1867, 
&als.    consisting  of  thirty  thousand  pounds  of  leaf  tobacco 
The     belonging  to  W.  W.  Keen,  a  large  lot  of  groceries, 
^^h°  consisting  of  bacon,   whiskey,   sugar  and  coffee,  the 
15]         property  of  James  M.  Walker,  and  about  seven  thou- 
sand pounds  of  leaf  tobacco,  the  property  of  E.  D. 
Withers.     And  on  the  16th  of  January,  1867,  I  re- 
ceived orders  from  the  Auditor  of  Public  Accounts  of 
Virginia  to  stay  proceedings  for  sixty  days.     A  short 
time  thereafter  an  act  was  passed  by  the  General  As- 
sembly of  Virginia,  giving  the  defendant  until  the  1st 
of  August,  1867,  to  make  payment,  and  the  property 
thereby  taken  out  of  my  hands. 

On  thp  14th  of  January,  1867,  the  third  judgment 
was  recovered  against  Wat  kins,  Gra\es,  Keen  and 
Hankins  for  the  sum  of  $1,288.61,  for  three-fourths 
of  the  land,  property,  and  capitation  taxes  of  1866, 
with  interest  thereon  at  twelve  per  cent,  per  annum 
from  the  20th  day  of  December,  1866,  till  payment, 
and  $193.29  for  damages,  and  the  costs  of  the  motion. 

On  the  19th  of  January,  1867,  a  fieri  facias  was 
issued  on  this  judgment,  which  went  into  the  hands  of 
the  sheriff  of  Pittsylvania  county  on  the  same  day; 
on  which  he  returned :  Property  levied  upon  February 
14th,  1867,  and  proceedings  stayed  by  special  act  of 
the  legislature  of  Virginia,  dated  22d  February,  1867. 
See  page  664,  Sess.  Acts  1866-67. 

On  each  of  these  judgments,  it  appears  that  another 
execution  issued  from  the  clerk's  office  on  the  29th  of 
July,  1867;  and  these  are  the  executions  which  the 
plaintiffs  in  this  motion  sought  to  quash. 

Whilst  the  motions  were  pending  before  the  judge  in 
vacation,  and  before  the  evidence  in  support  of  the 
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motions  had  been  concluded,  C.  Powell,  the  sheriflf  in     1867. 
whose  hands  the  original  as  well  as  the  said  alias  writs    Term/ 
ot fieri  fa,cias  had  been  successively  placed,  moved  the  ^  ,, — 
judge  For  leave  to  amend  hLs  returns  upon  the  original    <&  als. 
writs  of  fi^ri  facias  ;  the  said  writs  and  original  re-      The 
turns  thereon  being  set  forth  in  the  transcripts  of  the  Common- 
records  offered  in  evidence  by  the  plaintiffs.     To  this  1 16 
motion  the  plaintiffs  objected;  but  the  court  overruled 
the  objection,  and  permitted  the  sheriff  to  amend  his 
return.     The  amended  return  on  the  first  two  execu- 
tions is  as  follows : 

levied  14th  January,  1867,  on  thirty  thousand 
pounds  of  leaf  tobacco,  the  property  of  W.  W.  Keen; 
on  a  lot  of  groceries,  consisting  of  bacon,  Avhiskev, 
sugar  and  coffee,  the  property  of  James  M.  Walker; 
and  on  about  seven  thousand  pounds  of  leaf  tobacco, 
the  property  of  E.  D.  Withers.*  The  property  so 
levied  upon  of  each  of  the  defendants  aforesaid,  was 
sufficient  to  satisfy  the  share  of  each  defendant.  On 
the  16th  of  January,  1867,  I  received  from  Thos.  R. 
Bowden,  Attorney  General  of  the  commonwealth  of 
Virginia,  orders  not  to  serve  this  execution,  but  to 
hold  it  for  further  orders.  On  the  same  day,  namely, 
January  16th,  1867,  I  received  orders  from  Wm.  F. 
Taylor,  Auditor  of  State  of  Virginia,  to  stay  proceed- 
ings for  sixty  days.  On  the  22d  of  February,  1867, 
an  act  was  passed  by  the  General  Assembly  of  Virginia, 
relieving  defendants  from  payment  of  damages  on  con- 
dition that  payment  of  debt  and  costs  were  paid  by  1st 
of  August,  1867.  In  consequence  of  the  foregoing 
facts,  I  refrained  from  any  further  action  in  the 
premises. 

The  amended  return  on  the  third  execution  was: 
Levied    14th    February,    1867,  upon   seven    toba<5co 
screws  and  all  the  household  furniture  of  James  J. 
Vol.  XVIII — 3 
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1867.     Hankins ;  and  on  three  head  of  horses  and  one  wagon, 
Term/  ^^^  ^'1  ^^^  household  furniture,  consisting  of  beds. 


"TTTr — &c.,   the  pioperty  of  Wm.   P.   Graves;  and  on  ten 

&  als.     thousand  pounds  of  leaf  tobacco,  the  property  of  W. 

The      ^^'  Keen.     On  the  16th  of  February,  1867,  E  received 

^^^r*  ^^^^  ^^'  ^'  'r^yl^^5  *^^  auditor  of  the  State  of  Vir- 

17]         ginia,  orders  to  stay  proceedings  for  sixty  days;  and 

on  the  22d  of  February,  1867,  the  act  was  passed,  &c., 

as  in  the  returns  oq  the  other  executions. 

There  were  several  disputed  questions  of  fact,  which, 
though  much  discussed  by  counsel,  were  not  con- 
sidered by  the  court,  and  therefore,  it  is  unnecessary 
to  state  the  evidence  bearing  upon  them.  The  only 
question  of  the  kind  considered  by  the  court  is,  whether 
the  sureties  consented  to  the  dischaige  of  the  property 
by  the  sheiiflf  from  the  executions.  On  this  question 
there  could  be  no  doubt  as  to  AValker  and  Keen,  the 
sureties  in  the  first  two  executions,  and  of  all  the  sure- 
ties in  the  second  execution.  All  these  parties  were 
united  in  making  the  appUcation  for  relief.  Keen, 
with  the  concurrence  of  Walker,  telegraphed  to  his 
brother,  who  was  a  member  of  the  Senate;  and  Han- 
kins, with  the  concurrence  of  his  co-sureties,  went  him- 
self to  Richmond  to  endeavor  to  obtain  relief  for  them. 
Watkins,  the  principal,  was  not  consulted,  and  had  no 
part  in  the  application;  he  being  insolvent,  and  having 
left  Danville.  The  only  question  about  vrhich  there 
could  be  any  doubt  is,  whether  Withers  assented  to 
the  discharge  of  the  property.  On  that  question  the 
evidence  is  stated  by  Judge  Moncure  in  his  opinion, 
and  need  not  be  repeated  here. 

The  judge  refused  to  quash  the  executions ;  and  the 
plaintiffs  excepted.  This  bill  sets  out  all  the  facts 
proved,  and  is  an  exception  to  the  permission  to  the 
sheriff  to  amend  his  return,  as  well  as  to  the  judgment 
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of  the  court  upon  the  merits:  and  upon  their  applica-     1867. 
tion,  a  writ  of  error  was  allowed.  Teim*^ 


Walker 
Page  &  Maury ^  and  C,  E.  Dahney^  for  the  appel-     &  al8. 

lants.  The 

1st.  The  motion  to  quash  these  executions  was  made,  CkDmmon- 

and   heard  by   the  judge,    in   vacation,    under    the 

authority  of  the  act,  Code  of  1860,  ch.  187,  §  23,  p. 

776.     But  there  is  no  act  authorizing  the  court  to  hear 

and  act  on  a  motion,  in  vacation,  by  the  sheriff  to  be         [18 

permitted  to  amend  his  return;  and  as  the  executions 

and  returns  thereon,  are  among  the  records  of  the 

court  in  the  clerk's  office,  and  can  not  be  taken  from 

thence,  the  judge  in  vacation  can  not  have  them  before 

him,  so  as  to  act  upon  them. 

2d.   But  the  great  question  in  this  case  is,  are  the 

judgments  discharged  by  the  release  of  the  property 

by  the  sheriff  under  the  circumstances.     That  there 

was  a  valid  le^y  upon  property,  much  irore  than 

enough  to  satisfy  the  executions,  cannot  be  questioned 

successfully.     Bullitfa  ex^ors  v.    Winstons^  1  Munf. 

269;  RothY,   WeUs,  29   New  York  K.  471.     And  if 

there  was  a  valid  levy  in  each  of  the  cases,  we  insist 

that  it  could  not  have  been  released  by  the  sheriff.    He 

is  a  mere  ministerial  officer,  and  derives  his  authority 

from  the  writ,  which  is  his  warrant  of  attorney,  and 

without  \ihich  he  is  wholly  unauthorized  to  act.     The 

writ  prescribes  his  duties,  and  confers  a  special,  not  a 

general,  authority.     Hence  at  common  law  the  sheriff 

had  no  authority  to   receive  money  from  a  debtor 

charged  in  execution  under  a  ca,  sa,;  for  his  business 

is  only  to  execute  the  writ.     Tidd's  Prac.  1029.     So 

if  a  sheriff  levies  under  B,fi.  fa.  and  pays  the  plaintiff 

with  his  o'w  n  money,  yet  he  carmot  keep  the  goods  to 

his  own  use;  for  the  authority  by  which  he  acted  was 


Digiti 


ized  by  Google 


20  COUKT    OF    APPEALS    OF    VIRGINIA. 

1867.     to  sell  the  ffoods.     And  so  the  sheriff  cannot  deliver 
Term/  ^^^  goods  seized  under  a^.  fa.  to  the  plaintiff  in  satis- 


■iTTr      faction;  for  the  authority  is  to  sell. 
&  als.         So  soon  as  the  levy  of  a  Ji.  fa,  is  consummate,  the 
The      goods  are  in  cicstodiam  legis.     The  plaintiff's  light  to 

^"^h'^  satisfaction  out  of  the  property  levied  on,  cannot  be 
defeated  by  the  act  of  ihe  sheriff.  It  was  otherwise 
when  the  debtor  was  charged  in  execution  under  a  ca. 
8a.  There  the  least  indulgence  would  sometimes  put 
a  prisoner  out  of  the  sheriff's  power,  even  though  he 

19]  should  voluntarily  return,  and  go  into  prison.  But 
this  exception  grows  out  of  the  peculiar  nature  of  the 
ca.  sa.;  and  the  reason  of  it  was  to  deter  the  sheriff 
from  alleviating  the  duress  of  debtors,  and  thereby 
defeating  the  object  of  the  process;  which  was  to  com- 
pel satisfaction  by  holding  the  debtor's  body  in  close 
custody. 

After  a  levy  on  property  sufficient  to  satisfy  the 
execution,  there  can  be  no  other  execution  upon  that 
judgment,  except  by  agreement  of  the  parties.  The 
property  levied  on  is  at  the  peril  of  the  sheriff,  and 
nothing  will  excuse  him  from  properly  applying  it,  but 
the  act  of  God  or  the  king's  enemies.  He  may  con- 
stitute the  debtor  his  bailee,  or  he  may  leave  his  bailiff 
in  charge  of  the  goods;  b'jt  this  is  altogether  at  the 
sheriff's  risk;  and  if  the  levy  comes  to  nought,  whether 
from  the  act  of  the  debtor  or  not,  the  sheriff  makes 
the  debt  his  own:  he  becomes  instantly  debtor  ex  de- 
licto; and  there  can  be  no  new  execution.  In  fact, 
there  is  no  need  for  a  new  writ;  for  the  sheriff  can 
pursue  the  property  wherever  it  may  be;  and  if  neces- 
sary, he  may  sue  the  defendant  for  it.  If,  therefore, 
the  defendant  is  solvent,  the  sheriff  will  pay  the  money 
and  go  against  him:  if  he  is  insolvent,  then  an  alias 
writ  would  be  worthless.     In  Zadd  v.  Blunt^  4  Mass. 
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R.  402,  Parsons,  Ch.  J.  said:  ''When  goods  sufficient     1S67. 
to  satisfy  the  judgment  are  seized  on  fieri  facias^  the    Term/ 
debtor  is  discharged,   even  if  the  sheriff  wastes  the  "T^r — 
goods  or  misapplies  the  money  arising  from  the  sale,     A  als. 
or  does  not  return  the  execution."  Xh^ 

It  is  the  spirit  and  policy  of  the  law  that  the  sheiiflF  Common- 
should  execute  writs  of  execution  with  dispatch,  and 
have  as  little  temptation  as  possible  to  grant  indul- 
gence to  debtors.  If  it  should  be  said  that  the  sheriff 
and  his  sureties  may  be  worthless,  it  is  answered  that 
the  law  tolerates  no  such  presumption.  Sir  Bartholo- 
mew Shower  said  argundo^  in  Buxton  v.  ITorne^  1 
Show.  R.  174,  ''as  to  the  sheriff's  being  a  poor  man,  [20 

that  is  never  to  be  presumed,   for  law  has  provided 
otherwise." 

The  law  manifests  wisdom  in  thus  putting  the  credi- 
tor at  the  end  of  his  suit,  and  compelling  him  to  pur- 
sue the  sheriff.  In  some  cases  it  may  work  hardship; 
but  7?hilst  it  seems  hard  to  confine  the  plaintiff's  re- 
dress to  a  proceeding  against  the  sheriff,  the  real  effect 
of  the  rule  is  to  make  the  necessity  of  going  against 
the  sheriff  much  less  frequent  than  it  would  otherwise 
be,  because  the  law  makes  it  so  veiy  hazardous  for  the 
sheriff  to  grant  indulgence  to  a  debtor,  and  makes  it 
80  plainly  his  duty  to  go  right  on  and  make  the  money : 
for  the  office  of  the  execution  is  to  make  the  money 
at  once;  and  to  thwart  that  object  is  to  run  counter 
to  pat  lie  policy.  Therefore,  whilst  it  is  not  essential 
to  a  valid  levy  of  an  execution,  that  the  sheriff  shall 
take  property  out  of  the  debtor's  possession,  yet  the 
law  does  not  commend  any  such  practice.  The  law 
has  provided  only  one  way  of  indulging  an  execution 
debtor;  and  that  is  upon  his  giving  a  forthcoming 
bond. 

For  the  creditoi's  safety  and  piotection,  the  law  has 
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1867.     armed  the  sheriff  with  a  power  comraensurate  with  his 
Term.  ^  responsibility.     The  posse  comitatis  is  at  his  command ; 


"TTTT —  and  as  was  said  by  Doddridge,  J.  in  May  v.  Proby^ 

&al8.    3  Buist.  E.  200,  "no  power  by  intendment  of  law  is 

The      ^^1®  ^^  resist  the  sheriff  and  his  power,  who  hath  posse 

^""uu^*  comitatus  at  his  command."     Hence  it  is  that  '*res- 
wealth. 

cous"  is  no  return.  It  is  said  by  the  same  judge,  in 
the  same  case :  It  is  greatly  in  derogation  of  the  king, 
that  the  sheriff  should  return  that  he  could  not  have 
the  body  there  propter  resistentiam.  And  when  a 
sheriff  returned  in  Replevin,  that  he  could  not  have 
the  beasts,  he  was  amerced.  And  hence,  after  the 
destruction  of  the  gaols  in  the  British  metropolis  by 
the  rioters  in  1780,  it  was  found  necessary  to  pass  an 
act  of  Parliament  to  indemnify  the  gaolers  from  the 
21]  consequences  of  the  prisoners'  escaping,  though  no 
actual  negUgence  could  be  imputed  to  tbem ;  as  it  was 
impossible  for  them  to  prevent  such  escape.  Le  Blanc 
and  Runnington,  arguendo^  in  Alsept  v.  Eyles^  2  Hen. 
Bl.  R.  Ill;  Comy.  Dig.  Rescous  D,  7;  Mildmay  v. 
Smith,  2  Wms.  Saund.  R.  344. 

At  common  law,  if  a  debtor  died  charged  in  execu- 
tion undei  a  ca.  sa,^  the  creditor  could  have  no  other 
execution.  The  statute  21  James  1,  ch.  24,  was 
passed  to  remedy  this.  By  8  &  9  William  3,  ch.  26, 
the  plaintiff  was  authorized  to  have  a  new  execution 
when  the  debtor  escaped  by  any  ways  or  means  how- 
soever; and  by  41  George  3,  ch.  64,  the  plaintiff 
might  consent  to  the  debtor's  discharge  without  losing 
th«  benefit  of  his  judgment,  except  that  the  body  of 
the  debtor  could  not  be  taken  in  execution  again. 
This  statute,  however,  expired  by  its  own  limitation 
in  three  years. 

But  while  the  legislature  has  thus  innovated  upon 
the  law  in  relation  to  the  ca.  sa,,  the  law  in  relation 
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to  the^.  fa,  has  remained  unchanged.     And  the  rea-     1867. 
son  seems  to  be  this:  The  ca,  sa.  is  not  of  the  class  of    Term/ 
valuable  executions.     5  Kep.   87a,  87b.     It  is  not  in  "^TjT^ 
the  strict  sense  final,  but  only  quousque  the  defendant     &  als. 
shall  satisfy  the  plaintiff:  but  execution  is  final  when     xhe 
the   plaintiff  is   satisfied.      The   debtor's  body   was  ^^^^- 
deemed  but  a  pledge  for  the  debt.     But  there  is  no  law 
giving  the  plaintiff  more  than  one  sufficient  fi,  fa. 

It  seems  to  be  clear,  then,  that  no  act  of  the  sheriff 
could  release  a  levy  of  an  execution  of  fi,  fa.  But 
the  act  of  the  creditor  could  release  the  levy ;  for  he 
has  plenary  power  over  his  execution,  and  the  sheriff 
must  do  his  bidding.  And  when  the  creditor  releases 
the  levy  the  judgment  is  discharged,  upon  the  principle 
that  volenti  nonfit  injuria.  Root  v.  Wagner^  3  Tiff. 
K.  1, 17.  It  is  familiar  law,  that  if  a  creditor  consents 
to  release  his  debtor  from  custody,  it  was  in  law  a  [22 
satisfaction.  The  law  conoulsively  presumed  a  satis- 
faction. Said  a  distinguished  judge :  '*  When  a  party 
voluntarily  extinguishes  his  own  judgment,  he  cannot 
afterwards  complain  of  it.  If  indeed,  after  having 
levied  the  execution  on  the  body,  the  creditor  consents 
to  release  his  debtor  from  custody,  and  agrees  that  he 
may  go  at  large,  then  the  law  regards  the  execution, 
the  levy  and  the  discharge,  as  amounting  to  a  satisfac- 
tion of  the  judgment.  No  new  execution  on  the  judg- 
ment ever  can  issue.  2  Tuck.  Com.  355.  And  so  it 
is  where  satisfaction  is  entered  on  the  roll  by  the 
plaintiff.      Ward  v.    Vass^  6  Leigh  135. 

If  a  plaintiff  gives  up  a  levy  without  the  consent  of 
the  defendant,  his  case  is  irremediable,  and  he  has  him- 
self alone  to  blame.  In  the  language  of  Judge  Koane, 
in  BuUiWa  ex'ors  v.  Winstons,  1  Munf.  269,  ''The 
law  does  not  permit  our  citizens  to  be  harrassed  by  re- 
peated and  unnecessary  executions."     In  Green  v. 
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1867.     Burke,  23  Wend.  R.  496,  501,  the  Court  savs:  ''The 
Term/  plaintiff  may,   by  tampering  with  the  levy  himself, 

"^'r —  lose  his  debt :  as  if  he  release  property  from  arrest 
&  als.  which  is  sufficient  to  pay  the  debt."  And  it  was  held 
The      ID  Smith  v.  Hughes,  24  Illinois  R.  270,  that  when  a 

^°^h^'  levy  has  been  made,  unless  released  by  agreement  of 
the  aefendant,  it  can  only  be  removed  by  a  sale,  or 
by  an  order  of  the  court  issuing  the  execution. 

If,  notwithstanding  the  debtor's  release  from  cus- 
tody was  infavorem  libertatis,  the  law  presumed  from 
such  release  a  satisfaction  of  the  judgment,  though 
the  debtor's  body  was  a  mere  pledge  to  enforce  pay- 
ment of  the  debt,  it  would  seem  to  follow  a  multo 
fortiori  that  a  creditor's  release  of  a  valuable  satisfac- 
tion, such  as  a  levy,  would  justify  a  conclusive  pre- 
sumption of  satisfaction.  It  is,  in  fact,  inconsistent 
with  any  other  supposition.  And  such  is  the  law  of 
Vir^nia.  Bullitfs  ex^ors  v.  Winstons,  1  Munf.  269; 
2  Tuck.   Com.  364,  365.     In   the  case  of  BulliU  v. 

23]  Winstons  the  creditor's  hands  were  not  tied,  as  there 

was,  in  fact,  no  consideration  moving  from  Littlepage 
to  induce  the  plaintiff  to  give  time.  It  is  no  consider- 
ation for  a  party  to  perform  what  he  was  under  a 
previous  obligation  to  do.  1  Parsons'  Cont.  437,  edL 
1864.  Hence,  where  a  party  promised  a  witness  who 
was  in  attendance  under  a  subpoena,  that  he  would 
compensate  him  for  his  loss  of  time  if  he  would  stay 
and  testify,  it  was  held  there  was  no  consideration  for 
the  promise.  Willis  v.  Peckham,  1  Brod.  &  Bingh. 
515;   Collins  v.  Godefroy,  1  Barn.  &  Ad.  950. 

That  the  State  is  bound  by  the  same  rule  as  private 
parties,  is  well  settled.  United  States  v.  Wa;tkin8,  4 
Cr.  Cir.  Ct.  R.  270;  United  States  v.  Stansherry,  1 
Peter's  U.  S.  R.  573;  United  States  v.  Thompson, 
Gilpin's  R.  614. 
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It  needs  no  argument  to  prove  that  the  Common-     1867. 
wealth  did  lelease  the  levy  made  under  her  execution,     xerm.'^ 
We  are  here  now  asking  this  court  to  quash,  not  writs  "T^r — 
of  venditioni  exponas^   directing   the  sheriff   to  sell    A  als. 
property  in  his  hands  levied  under  former  executions,      xhe 
but  alias  writs  otfsri  facias^  commanding  the  sheriff  Common- 
to  levy  as  well  as  to  sell.     And  we  insist  that  the 
Commonwealth,  having  released  the  levies,  the  judg- 
ments are  discharged;  for  the  defendants,  Withers, 
Graves,  Han  kins  and  Watt  ins  were  not  consenting  to 
the  release.     And  we  insist,  if  anyone  did  not  assent, 
the  judgment  is  released  as  to  him  and  all  his  fellows. 

A  suspension  of  a  right  of  action  for  an  instaut,  as 
to  one,  extinguishes  the  right  as  to  all;  and  the  effect 
of  a  release  to  one  is  the  same.  In  Foster  v.  Jackson^ 
Hobart  52a,  59a,  joint  debtors  are  said  to  be  one 
debtor  when  sued  jointly;  and  therefore,  that  you 
could  not  have  a  capias  against  one,  and  another  kind 
of  executions  as  to  others;  which  you  might  have 
done  if  you  had  sued  them  severally.     And  so  a  tech-  [24 

nical  release  to  one  is  a  bar  to  all  others,  because  it  is 
an  admission  by  the  creditor  that  his  debt  is  paid. 
Savage,  Oh.  J.,  Catskill  Bank  v.  Messenger^  9  Cow. 
K.  37;  and  it  is  tantamount  to  a  leceipt  in  full. 
Crane  adm?r  v.  Ailing^  3  Green  C.  L.  K.  425.  And 
so  a  discharge  of  one  is  the  discharge  of  all.  Cheet- 
haith  V.  Ward,  1  Bos.  &  Pul.  E.  630 ;  1  Parsons  Cont. 
p.  27.  And  a  release  by  operation  of  law  fulfills  the 
whole  requirement  of  the  law ;  it  amounts  to  a  forgiv- 
ing of  the  debt,  and  an  extinguishment  of  the  bond, 
80  as  to  leave  no  debt  remaining.  It  proves  every- 
thing that  could  be  proved  by  a  technical  release. 
Crane  adm*r  v.  AUing,  supra. 

Upon  the  effect  of  releases,  whether  technical  or  by 
operation  of  law,  we  refer  to  Bower  v.  Suadlin,  1 
Vol.  XVIII — 4 
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1867.     Atk.   R.  294;  Slater,  ex  parte,  6  Ves.   R.    146;  Ec 
Term/  p(X'rte   Gifford,    6   Id.    805;    Robertson  v.    Smith,    18 

-:^— John.  R.  459;  Ward  \.  MoUer,  2  Rob.  R.  536; 
&al8.  Clark  v.  Clement,  6  T.  R.  525;  Nicliolson  v.  ReviU, 
The      4  Ad.  &  EU.   075,  31  Eng.  C.  L.  R.   166;  North  v. 

^^U^"  ^^^^fi^^^  13  Queen's  Bench  R.   536,  66  Eng.  C.  L. 
^^     '   R.    535;  2  Tuck.  Com.   356;  Bac.   Abr.  Release  G. 
(Bouvier's  edi.);  8  Rep.  136a.     And  that  equity  fol- 
lows the  law.     1  Story's  Equ.  Jur.   §112;  Uimtv. 
Rousma/nier,  8  Wheat.  R.  174. 

The  science  of  pleading  knew  nothing  of  the  title 
or  relation  of  suretyship.  2  Amer.  Lead.  Cas.  395. 
In  a  court  of  law  the  principal  and  surety  are  joint 
debtors,  fixed  in  the  same  obligation ;  and  what  will 
discharge  one  will  discharge  all.     Id.  396. 

For  the  purpose  of  enforcing  contribution  among 
co-sureties,  one  surety  who  pays  the  debt  is  entitled 
to  be  substituted  to  all  the  rights  and  remedies  of  the 
creditor,  as  against  his  co-sureties,  in  precisely  the 
same  manner  as  against  the  principal  debtor;  and  al- 
though payment  of  the  debt  may  have  discharged  the 
other  sureties  at  law,  equity  will  keep  it  alive  for  this 

25]  purpose.     And  this  piinciple  applies  to  bonds,  judg- 

ments, decrees,  mortgages  and  all  other  securities 
whatsoever.  Amer.  note  to  Dering  v.  £^arl  of  Win- 
chelsea,  1  White  &  Tud.  Lead.  Cas.  in  Equ.  117. 
And  while  the  cases  fully  establish  the  creditor's  right 
to  remain  quiescent;  they  treat  him  as  a  defaulter  in 
everj  instance  in  ^hich  any  hold  is  surrendered  or 
lien  is  waived,  Avhich  might  have  resulted  in  the  dis- 
charge of  the  debt  and  the  exoneration  of  the  surety. 
2  Amer.  Lead.  Cas.  343.  And  thus  it  is  a  well  settled 
principle  of  equity,  that  a  creditor  who  has  the  per- 
sonal contract  of  his  debtor  with  a  surety,  and  has 
also,  or  afterwards  takes,  property  from  the  principal 
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as  a  pledge  or  security  for  his  debt,  is  to  bold  tbe     1867. 
property  fairly  and  impartially  for  tbe  benefit  of  the    xenn^^ 


surety  as  well  as  himself;  and  if  he  parts  with  it  with- 
out  the  knowledge  or  against  the  consent  of  the  surety,     &  als. 
he  shall  lose  his  claim  against  the  surety  to  the  amount      xhe 
of  the  property  so  surrendered.     Id.  345.  ^w«iUh^ 

The  release  or  relinquishment  of  a  security  which 
binds  the  estate  of  one  co-surety,  injures  the  other, 
because  he  would  have  been  entitled  to  subrogation 
on  paying  the  debt.  2  Amer.  Lead.  Cas.  355,  356, 
citing  Rice  v.  Morton^  19  Missouri  R.  263.  And  the 
same  acts  are  held  to  discharge  the  remaining  sureties 
quoad  the  shares  which  such  co-surety  would  other- 
wise have  been  required  to  contribute  as  would,  if 
done  to  the  principal  debtor,  discharge  the  surety. 
And  when  a  co-surety  has  been  released,  the  remain- 
ing co-suroties  will  be  exonerated  as  to  so  much  as  the 
discharged  co-surety  would  have  been  compellable  to 
pay  except  for  the  release.  In  this  case,  each  party 
had  a  right  to  satisfy  the  debt,  and  to  be  subrogated 
to  all  the  creditor's  rights  under  the  executions.  But 
the  release  of  the  levies  defeated  this  right,  and  so 
discharged  the  defendants  to  the  extent  of  the  levies. 

As  to  the  remedy — The  court  is  armed  with  plenary 
power  over  its  own  process  ;  and  to  prev  ent  the  abuse  of 
that  process,  the  court  will  give  effect  to  any  defence  [26 

that  would  be  available  in  equity.  Steele  v.  Boyd^  6 
Leigh  541.  The  remedy  by  motion  has  supplanted 
the  audita  quet^ela;  which  is  defined  in  2  Sellon's 
Prac.  253,  to  be  an  action  in  the  nature  of  a  bill  in 
equity  to  be  relieved  against  oppression. 

Robt.  Johnston^  for  the  Commonwealth. 
1.  The  first  question  which  we  have  to  consider  is, 
whether  there  was  a  levy   by  the  sheriff  upon    the 
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1867.     property  of  these  debtors.     And  on  this  point,  it  is 
Term.^  obvious  that  the  sheriff  was  ai  rested  before  he  finished 

™  . —  the  levy.  He  never  took  possession  of  the  property, 
&  als.  either  personal  or  vicarious.  He  never  designed  to 
The     leave  the  property  in  the  possession  of  these  debtors 

^"^kh^  as  his  bailees;  but  seeing  that  there  would  be  an  effort 
by  them  to  obtain  indulgence,  he  waited  the  result  of 
that  application.  And  so,  clearly,  the  matter  was 
understood  by  the  parties;  and  they  went  on  to  use 
and  sell  the  property,  after  what  occurred,  as  they 
had  done  before.  Walker  sold  his  goods,  and  the 
others  used  whatever  was  in  a  condition  to  be  used, 
without  any  regard  to  what  the  sheriff  had  done. 

Whatever  may  be  the  rule  adopted  to  define  a  levy 
of  an  execution,  it  must  necessarily  include  the  ele- 
ment, that  possession  must  have  been  taken  by  the 
officer.  The  continuity  of  the  debtor's  possession,  as 
debtor,  must  have  been  broken.  That  was  the  case 
in  BullitVs  ex^or  v.  Winstons^  1  Munf.  269,  so  much 
relied  on  by  the  appellants'  counsel.  In  that  case  the 
property  was  in  the  power  of  the  officer,  and  he  ap- 
pointed a  bailee  to  hold  it.  And  if  it  is  said  that  the 
debtor  may  be  constituted  the  bailee,  still  if  so,  it 
must  be  done  by  some  unequivocal  act,  such  as  will 
break  the  continuity  of  the  debtor's  possession;  and 
the  possession  of  the  officer  must  be  a  continuing  pos- 
session.     Barnes  v.  Billington^  1  Wash.  C.  C.  R.  29; 

^7]  Lloyd  v.  Wyckoff^  6  Halst.  R.  218;  BecJcman  v.  Zan- 

sing^  3  Wend.  R.  446;  Blades  \.  Arundale^  1  Mau.  & 
Sel.  R.  711.  In  the  case  of  Roth  v.  WeUs,  29  New 
York  R.  471,  cited  on  the  other  side,  there  was  posses- 
sion in  the  officer  through  the  agency  of  the  debtor. 
If  thero  was  no  valid  possession,  then  the  case  comes 
clearly  within  the  principle  of  McKemiey^ s  ex^or  v. 
Waller^  1   Leigh  434;  AlcocJc  v.  HiU,  4  Leigh  622; 
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ftDd  Uamphrey  v.  Hitt^  6  Gratt.  509.     This  last  case     1867. 
refers  to  all  the  other  cases,  and  they  establish  clearly    xenn?^ 


Ihat  a  creditor  may  withdraw  his  execution  though  it  "^TTC 
is  about  to  be  levied  on  the  property  of  the  principal     &  ala. 
debtor.  The 

But  if  the  levy  was  made  in  these  cases,  it  was  irame-  ^^u^' 
diately  released  and  abandoned  by  the  sheriff.  He 
did  not  remove  the  property,  or  provide  for  the  care 
of  it;  and  there  is  not  the  slightest  eviaence  to  show 
that  he  appointed  the  debtors  his  bailees  to  keep  pos- 
session of  it  for  him.  Upon  the  assumption  that  there 
was  a  levy,  the  property  was  in  the  custody  of  the 
law.  The  creditor  had  no  authority  to  control  the 
sheriff;  but  the  sheriff  was  a  trustee  of  the  debtor  as 
well  as  the  creditor ;  and  he  was  also  the  trustee  of  the 
sureties.  His  was  a  public  duty,  and  he  was  bound 
to  act  for  all.  If,  then,  he  released  and  abandoned 
the  levy  without  the  concurrence  of  the  common- 
wealth, clearly  his  act  did  not  discharge  the  judg- 
ments. Ward  V.  VasB^  7  Leigh  135;  Winston  v. 
Whiilocke^  5  Call  435;  Randolph's  adni'r  v.  Ran- 
dolph, 3  Rand.  490;  Dyke  v.  Mercer,  2  Show  R.  394; 
Allen  J,  in  Garland  v.  Lynch,  1  Rob.  R.  545,  560, 
564;  XorrisY.  Crummy,  2  Rand.  323;  Carr'^sadmWs 
V.  Glasscock^ s  adrn'r,  3  Gratt.  343;  2  Tuck.  Com. 
365. 

This  case  has  been  argued  for  the  appellants  as  if 
the  State  had  consented  to  the  release.  But  the  State 
could  only  consent  through  the  General  Assembly. 
The  auditor  of  accounts  cannot  receive  a  dollar  for  the 
commonwealth.     A  debt  ban  only  be  ,paid  to  or  by  [28 

the  State  in  the  mode  prescribed  by  the  statute.  A 
payment  to  the  auditor,  and  his  receipt  for  it,  would 
be  worthless.  Code  of  1^60,  ch.  45,  §  3,  p.  267. 
The  auditor  cannot  release  an  obligation  to  the  Siate. 
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1867.     He  cannot  dismiss  a  prosecution  for  a  claim   without 
Term/  ^^^  concurrence   of  the  attorney-general.     There  is 
but  one  case  in  which  he  can  release  a  claim,  and  that 


Walker 
&  ala.    is,  when  it  has  been  standing  for  more  than  twenty 

The  years  he  may,  with  the  concurrence  of  the  attomey- 
^*^™  Uh"  &®^®^^^5  adjust  and  settle  it  upon  equitable  principles. 
"^^  "  Code  of  1860,  ch.  42,  §  24,  p.  255.  A  sheriff  cannot 
pay  money  to  the  auditor  or  attorney-general  collected 
upon  execution :  and  though  an  agent  to  sell  delin- 
quent lands  may  receive  the  money  from  the  purcha- 
ser, he  must  pay  it  into  the  tieasury  in  the  mode  pre- 
scribed by  the  statute  in  all  cases.  Nay,  an  officer 
cannot  even  make  a  mistake  against  the  common- 
wealth; not  even  a  court  of  justice.  Id.  ch.  42,  §  6, 
p.  252.  And  if  these  statutory  provisions  are  not 
sufficient  for  the  protection  of  the  commonwealth,  the 
perogative  of  the  crown,  except  so  far  as  it  is  incon- 
sistent with  our  institutions  or  has  been  changed  by 
statute,  and  especially  with  reference  to  the  revenue, 
is  in  force  in  favor  of  the  government.  United  States 
V.  Kirkpat/'ick^  9  Wheat.  R.  735 ;  Leak^i  v.  Ferguson^ 
2  Gratt.  419;  United  States^.  Stansben^y^  1  Peters 
R.  573;  Locke  v.  The  Postmaster  General^  3  Mason's 
R.  446;  UniUd  States  v.  NichoU,  12  Wheat.  R.  505; 
Martin  \.  The  Commonwealth^  1  Mass.  R.  347. 
These  acts  and  authorities  show  that  the  auditor  and 
attorney-general  had  no  power  to  give  up  the  debt  or 
release  it,  or  in  any  way  to  defeat  a  just  claim  of  the 
commonwealth.  And  even  if  the  acts  done  would 
have  been  binding  between  man  and  man,  they  are 
not  binding  upon  the  comiAonwealth. 

But,  in  fact,  there  was  no  assent  by  these  officers 

to  the  release  of  the  property  fiom  the  operation  of 

29]         the  levy.     There  could  be  no  such  assent,  for  they 

knew  nothing  of  a  levy.     The  attorney -general  di- 
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rected  the  sheriff  not  to  levy ;  and  the  auditor  directed     1867. 
a  stay  of  execution  for  sixty  days;  but  neither  di-    Term^*^ 


rected  a  release  of  the  property.     The  mere  postpone-   ^  .. 
ment  of  a  sale  T^ili  not  aflfect  the  rights  of  a  creditor.     <fe  als. 
Fisher  v.  Vanmeter^  9  Leigh  18.     These  orders  more-      xhe 
over  were  without  consideration,  and  might  be  re-  ^^2"' 
called  at  any  moment. 

If  the  levy  was  released,  and  the  commonwealth 
was  entitled  to  her  money,  then  new  fi.  fa's,  were 
necessary.  There  is  no  doubt  of  the  fact  that  the  levy, 
If  ever  made,  was  released.  The  appellants  held  pos- 
session of  the  property,  and  have  disposed  of  it;  and 
no  writ  of  venditioni  exponas  could  enable  the  sheriff 
to  get  hold  of  it  or  sell  it.  A.nd  yet  it  is  said  the 
issue  of  the  new  writs  of  fi.  fa,  is  an  assent  by  the 
commonwealth  to  a  release  made  months  before.  It 
is  certain  that  the  commonwealth  can  enforce  her 
jadgroents  by  the  issue  of  new  writs  of  ^.  fa.  and  yet 
it  is  insisted  that  the  issue  of  tnese  writs  is  the  expres- 
sion of  her  assent  to  that  which,  according  to  the 
views  of  the  other  side,  discharges  her  judgments. 
Bat  the  clerk,  in  issuing  a  new  writ,  is  not  confined 
to  the  return  on  the  first;  but  if  satisfied  the  return 
is  wrong,  will  issue  another^,  fa.  And  if  he  refuses 
to  do  so,  the  plaintiff  may  apply  to  the  court  en  the 
ground  of  the  clerk's  refusal;  and  the  court  will  order 
the  issue.  Of  course,  if  the  execution  is  improperly 
issued,  it  may  be  quashed ;  but  it  is  not  so  clear  that 
where  one  fi.  fa.  has  been  levied  you  may  not  take 
out  another,  and  sell  under  it.  McKey  v.  Garth^  2 
Rob.  R.  33 ;  EcTchols  v.  Graham,  1  Call  492. 

The  only  act  done  by  the  General  Assembly  was 
the  act  passed  at  the  instance  of  certainly  soulc  of 
these  parties,  whereby  they  were  released  from  the 
damages  recovered  against  them,  provided  that  the 
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1867.     whole  amount  of  principal,  interest  and  costs  m  ere 
Term/  P^^^  ^^^^  ^^^  public  treasury  on  or  before  the  1st  day 
"7r"Tr      of  August,  1867.     This  act  was  passed  on  the  22d  of 
&als.    February.      Here  is  a  simple  grant  of  indulgence, 
The      without  any  consideration,  either  of  benefit  to  the 
^^™kh"  commonwealth  or  injury  to  the  other  parties.     Such 
30]         acts  of  grace  and  favor,  done  by  the  king  or  his  oflB- 
cers,  or  parliament,  are  presumed  to  be  done  at  the 
instance  of  those  so  favored,  and  are  to  be  taken  most 
strongly  against  the  grantee.     And  it  was  to  avoid 
the  operation  of  this  rule  of  construction  that  the  clause 
ex  mero  motu  was  introduced  into  the  king's  grants. 
But  we  are  not  left  to  rely  upon  this  rule,  which 
would  be  sufficient,  at  least  until  the  contrary  ap- 
peared; and  the  evidence  is  abundant  to  show  that  all 
these  sureties  concurred  in  the  abandonment  or  release 
of  the  levy  by  the  sheriff,  and  in  accepting  the  terras 
granted  them  by  the  General  Assembly.     (The  coun- 
sel went  into  an  examination  of  the  testimony,  and 
insisted  that  it  showed  that  all  the  sureties  except 
Withers  were  active  in  obtaining  the  release  of  the 
levy  and  the  act  of  the  General  Assembly;  that  they 
assumed  to  act  for  him,  and  that  he  afterwards  ap- 
proved and  ratified  what  was  done,  and  took  the  bene- 
fit of  it.     And  to  show  how  far  the  courts  would  go 
in  presuming  the  consent  of  the  parties,  he  referred 
to  Hunter^ 8  adrn'ra  v.  Jett,  4  Rand.  104,  and  Ward  v. 
Vassj  7  Leigh  135.     And  he  said,  that  whether  or  not 
the  act  of  assembly  released  the  levy,  the  sheriff  and 
the  sureties  so  considered  and  treated  it.) 

But  it  is  insisted  that  Withers  is  discharged,  and 
that  the  release  of  one  is  the  release  of  all. 

We  are  not  dealing  with  the  question  of  the  effect 
of  a  release  of  one  by  contract.  There  the  contract 
is  to  be  looked  to  with  respect  to  its  intention.     Nor 
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are  we  considering  the  effect  of  a  release  by  contract     1867. 
without  respect  to  intention.     Nor  are  we  consideiing    Term.' 


the  effect  of  a  contract  not  to  sue.     That,  we  are  told,   ^  ., — 
is  a  release  in  equity  of  the  covenantee.     But  we  know    &  als. 
that  in  such  a  case  the  covenant  would  release  both     The 
technically;  but  only  in  equity.      Waggener  i?.  Dyer^  Common- 
11  Leigh  384.     We  are  here  considering  the  effect         [31 
of  an  act — ^the  supposed  act  of  the  creditor  releasing 
the  levy  on  Withers'  property.     The  motion  here  is 
in  fact  a  motion  for  an  exonereiur^  though  in  form  a 
motion  to  quash  the  executions. 

In  Stede  v.  Bayd^  6  Leigh  547,  a  case  similar  to 
this.  Judge  Tucker  says:  ^^It  is  not  conceived  to  be 
true  that  the  exaneretur  of  one  party  judicially  pro- 
nounce, is  a  necessary  release  of  all  others,  upon  the 
principle  that  a  release  of  one  inures  to  all;  for  if  this 
was  so,  then  in  all  cases  when  the  surety  is  discharged 
by  the  creditor's  conduct,  the  principal  would  be  dis- 
charged also ;  which  can  not  be  pretended. "  ' '  W  hen , 
as  in  the  case  of  a  forthcoming  bond,  which  is  always 
joint  and  several,  one  party  is  absolved  by  any  other 
means  than  what  the  law  deems  a  release,  the  right  to 
recover  is  not  impaired  as  to  the  rest."  This  position 
is  approved,  and  a  part  of  the  language  quoted  by 
Judge  Allen  in  delivering  the  opinion  of  the  court  in 
the  case  of  Mills  v.  The  Central  Savings  Bank^  16 
Gratt.  94.  And  indeed,  it  seems  to  be  well  settled, 
that  the  release  of  one  surety  is  not  a  release  of  a  co- 
surety in  equity.  1  Story's  Equ.  Jur.  §  498a  and  note 
3;  Pitman  Prin.  &  Surety,  192  marg. ;  40  Law.  Libr. 
citing  ex  parte  Giffard^  6  Ves.  R.  805 ;  Stirling  v.  For- 
rester^ 3  Bligh.  P.  Cas.  575;  Dunn  v.  Slee^  1  J.  B. 
Moore  2. 

The  doctrine  of  subrogation  is  not  applicable  be- 
tween principal  co-sureties.     This  doctrine  existed  in 
Vol.  XVIII — 5 
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1867.     the  civil  law,  but  has  never  been  imported  into  the 

Term/  Common  law  in  this  country :  certainly  not  in  Virginia. 

-TTT; —  The  case  of  McMahon  v.  Fawcett.  2  Kand.  514,  doea 
fValker 

&  als.    not  sustain  it.     That  case  does  not  touch  the  question. 

T^e      There  a  security  given  by  the  principal  debtor  to  one 

Common-  ^f  the  sureties  was  held  to  inure  to  the  benefit  of  all. 
wealth. 
32]         In  the  English  books  there  are  cases  of  substitution  by 

one  surety  for  another;  but  they  were  in  different 

ranks;  as  in  the  case  of  bail  and  a  surety.     And  so  in 

Virginia  where  there  is  a  judgment  and  execution 

against  a  prircipal,  who  gives  a  forthcoming  bond; 

there  the  first  surety  may  go  against  the  surety  in  the 

forthcoming  bond.     But  where  the  sureties  ar^  on  the 

same  level,  there  is  contribution  between  the  sureties  for 

the  share  of  each,  but  no  substitution.     Preston  v. 

Preston  <&  als.,  4  Gratt.   88;  Buchanan  v.  Clark,  10 

Id.  154. 

But  let  us  consider  this  doctrine  of  substitution  with 

reference  to  the  case  of  the  levy  of  aji,  fa.     In  CarrU 

adm?rs  v.  GlasscocWs  adm?r,  3  Gratt.  343,  Baldwin, 

J.  says:  A  lien  by  levy  is  temporary,  and  expires  if 

theie  is  no  sale,  when  the  right  to  sell  ceases;  and  a 

surety  who  pays  the  debt  has  no  right  to  be  sustituted 

to  the  lien.     Suppose  that,  in  this  case,  the  whole  debt 

had  been  made  by  the  sale  of  the  property  of  Withers. 

The  levy  upon  the  property  of  Walker  and  Keen 

would  have  still  been  in  existence,  but  the  right  of  the 

sheriff  to  sell  would  have  ceased.     He  could  not  sell 

after  the  debt  was  paid.     When  Withers  had  paid  the 

debt,  how  could  the  sheriff  refuse  to  deliver  up  their 

property  to  them  ?     What  defence  could  the  sheriff 

make  to  an  action  of  trover  or  detinue  by  them  for  it  ? 

Must  he  retain  the  property  until  Withers  should  come 

for  contribution  ?     Shall  he  be  required  to  determine 

that  Withers  is  entitled  to  contribution;  that  the  prin- 
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cipal  debtor  is  insolvent;  for  unless  he  is  insolvent     1867. 
Withers  would  not  be  entitled  to  contribution  from  the    Term.' 
sureties.     This  question  of  the  insolvency  of  the  prin-  "^TT — 
cipal  may  be  one  very  difficult  to  solve;  as  was  seen  in     &  als. 
the  case  of  Harrison  v,  Lane^  5  Leigh  414.  The 

What  equity  exists  between  these  parties  ?    Withers  ^^^'^" 
has  not   paid  the  debt,  non  constat  he  ever  will  pay;  r33 

and  non  constat  the  principal  will  be  insolvent  when 
Withers  pays.  Non  constat  that  either  surety  will  be 
insolvent  when  called  upon  for  contribution.  There 
is  no  right  or  duty  of  contribution  at  present ;  not  even 
an  inchoate  right.  In  cases  like  the  present,  when 
sureties  are  released,  the  law  proceeds  on  the  ground 
of  injury;  and  the  party  asking  relief  must  show  the 
extent  of  his  injury;  and  then  he  will  have  relief  pro 
iunto.  Ward  v.  Va^s^  7  Leigh  135;  Norris  v. 
Crummy^  2  Rand.  323;  Carres  admW  v.  GlascocWs 
adm'r^  3  Gratt.  343;  Baldwin,  J.  in  Humphrey  yi, 
HiM,  6  Gratt.  509;  Adams'  Equ.  268  marg.  note  2; 
2  Amer.  Lead.  Cas.  4th  edi.,  Hare  &  Wall,  notes  343, 
344,  345,  348,  353,  355,  367,  368,  369. 

What  injury  has  been  done  to  these  parties  ?  The 
release  of  the  property  to  the  debtots  respectively  was 
surely  no  injury  to  them.  K  Withers  was  injured  by 
the  release  of  the  property  to  the  other  parties,  he  was 
injured  as  a  surety.  At  least  he  is  bound  for  his  ali- 
quot part  of  the  debt  and  he  is  only  not  bound  as 
surety  of  Walker  and  Keen.  He  can  not  have  this 
remedy  at  law  after  execution  sued  out  and  levied. 
To  quash  the  execution  would  produce  irreparable  in- 
jury to  the  plaintiff;  and  therefore  equity  is  the 
remedy  for  the  defendants  in  the  executions. 

MoNCTRE,  P.  This  case  has  been  argued  with  signal 
abiUty  by  the  counsel  on  both  sides.     All  che  points 


Digiti 


ized  by  Google 


36  OOTJBT    OF    APPEALS    OF    VIBOINIA. 

1867.     discussed  are  interesting,  but  many  of  them  are  imma- 
Term.'^  terial  to  the  decision  of  the  case,  in  my  view  of  it,  and 


^  ,  —  will  not,  therefore,  be  considered.  Without  intending 
&  ala.  to  decide,  I  will  assume,  for  the  purposes  of  the  case. 
The     tlifi^t  the  first  executions  which  issued  on  the  judg- 

^°^™^^".ments  referred  to  in  the  proceedings  were,  in  fact, 
levied,  as  stated  in  the  returns  on  said  executions; 

34]  that  the  auditor  had  authority  by  law  to  control  the 
said  executions,  and  to  stay  proceedings  thereon,  even 
after  they  were  levied ;  and  that  the  eflfect  of  his  act 
in  staying  such  proceedings,  either  by  itself  or  in  con- 
nection with  the  act  of  the  attorney-general,  and  the 
act  of  the  General  Assembly,  passed  February  22, 
1867,  entitled  *'an  act  for  the  relief  of  J.  M.  Walker 
and  others,  securities  of  C.  W.  Watkins,  sergeant  of 
Danville."  (Sess.  Acts,  ch.  229,  p.  QQ4:^)  was  to  dis- 
charge the  property  levied  on  from  the  said  executions. 
And  upon  that  assumption  I  will  proceed  to  con- 
sider— Whether  the  sureties,  who  were  the  owners  of 
said  property,  did  not,  in  fact,  consent  to  the  act  or 
acts  by  which  it  was  discharged  as  aforesaid,  and  to 
the  discharge  itself;  and  if  so,  whether  the  new  exe- 
cutions issued  upon  said  judgments  were  not  lawfully 
and  properly  issued,  notwithstanding  there  may  have 
been  no  such  consent  on  the  part  of  the  principal 
debtor. 

First.  Did  the  sureties  consent  ?  That  all  of  them 
did,  except  Withers,  seems  to  me  to  be  very  clear. 
All  of  them,  at  least  with  that  exception  only,  as  soon 
as  the  executions  were  levied,  or  about  to  be  levied, 
on  their  property,  earnestly  appealed  to  the  authorities 
at  Richmond  for  indulgence,  which  was  accordingly 
granted  to  them,  without  ^any  other  consideration  or 
motive  than  pure  benevolence.  Such  was  the  urgency 
of  the  pressure  upon  them;  the  sheriff  having  levied 


Digiti 


ized  by  Google 


cx)uirr  OF  appeals  of  vikginia.  37 

upon  the  goods  of  the  first  set  of  sureties — Walker,  1867. 

Keen  and  Withei s — and  being  about  to  advertise  them ;  Term/ 
that  two  of  said  sureties,   Walker  and  Keen,  made 


Walker 
theii  first  application  for  indulgence  by  telegraphic  dis-     A  als. 

patch  to  a  brother  of  one  of  them  in  Richmond,  Colonel  xh^ 
E.  F.  Keen,  a  member  of  the  Legislature,  then  in  ses-  ^^?^* 
sion ;  and  the  answer  came  promptly  back,  in  the  same 
way,  in  a  direction  to  the  sheriff,  first  from  the  attor- 
ney-general, and  then  from  the  auditor,  to  stay  pro- 
ceedings on  the  executions  then  in  the  hands  of  said 
sheriff.  A  few  days  thereafter  the  sheriff  received 
the  execution  against  Watkins  and  his  second  set  of 
sureties — Hankins,  Graves  and  Keen — and  levied  it  on  [35 
the  property  of  said  sureties,  who  thereupon  had  a 
meeting,  and  agreed  that  Hankins  should  apply  in  per- 
son to  the  auditor  for  indulgence  on  the  said  execution, 
which  was  accordingly  done;  and  on  the  16th  of  Feb- 
ruary, twc  days  after  the  said  levy,  the  sheriff  received 
a  dispatch  from  the  auditor  staying  proceedings  on 
said  last  mentioned  execution.  And  six  days  there- 
after, to- wit:  on  the  22d  of  February,  an  act  of  the 
Legislature  was  passed  for  the  relief  of  all  the  sure- 
ties, releasing  the  damages  recovered  against  them, 
amounting  to  t\ielve  or  fifteen  hundred  dollars,  on 
condition  of  the  payment  of  principal,  interest  and 
costs  by  the  1st  of  August,  1867.  After  the  passage 
of  the  act,  Walker  informed  the  sheriff  that  he  had 
gotten  indulgence  to  the  1st  of  August,  and  the  first 
thing  the  sheriff  knew  of  the  passage  of  the  act  was 
that  he  saw  a  manuscript  copy  of  it  in  the  hands  cf 
Walker  and  Keen,  sent  to  them  by  Colonel  E.  F. 
Keen.  The  sheriff  expressly  says  that  Walker  and 
Keen  approved  of  and  ratified  the  said  indulgence. 
But  that  aU  of  the  sureties  approved  of  and  ratified 
it  is  conclusively  proved  in  the  record.     How,  then, 


Digiti 


ized  by  Google 


38  COURT   OF    APPEALS    OF   VIRGINIA. 

1867.     can  it  be  said  that  they  did  not  consent  to  it?     It  is 
T^rm?*^  aigued,  that  they  only  asked  for,  and  consented  to,  a 


"^rr  stay  of  the  proceedings,  aod  not  a  dischaige  of  the 
&al8.     levy.     But  this  is  certainly  not  so.     Their  conduct 

Common-  ^"^  declarations,  and  the  thiug  itself  in  its  very  na- 
wealth.  ture,  conclusively  prove  that  this  is  not  so.  The 
sheriff  expressly  proves  that  Keen  and  Walker  not 
only  claimed  that  the  act  operated  as  an  indulgence 
till  the  1st  of  August,  but  sought  a  release  of  their 
property  from  the  levy,  and  claimed  that  the  proceed- 
ings did  operate  as  a  release  of  said  levy,  which  eflFect 
was  produced,  as  they  contended,  by  the  suspension  of 
the  auditor  and  attorney-general,  and  the  act  of  as- 
sembly aforesaid.     And  the  sheriff  took  the  same  v  iew 

36]  of  the  subject,  and  acted  accordingly.  All  of  the 
sureties  knew  that  the  sheriff  took  this  view  of  tike 
subject,  and  acted  upon  it ;  and  all  of  them  either  ex- 
pressly insisted  on  the  same  view,  or  acquiesced  in  it 
.  by  continuing  to  use  and  enjoy  their  pioperty  which 

had  been  levied  on,  or  dispose  of  it  at  pleasure,  with- 
out regard  to  the  levy,  and  inconsistently  therewith. 
No  surety  made  any  objection  to  the  delay  of  proceed- 
ings or  consequential  discharge  of  the  levy,  and  none 
at  any  time  required  that  the  sheriff  should  proceed 
to  sell  undei  the  executions  any  of  the  property  that 
had  been  levied  on.  Each  of  them  took  the  full  bene- 
fit of  the  indulgence,  and  accorded  it  to  his  co-sureties. 
The  nature  of  the  most  of  the  property  levied  on,  and 
the  business  of  some  of  the  parties,  was  such  as  to  re- 
quire the  property  to  be  discharged  from  the  levy  as 
a  rjonsequence  of  the  suspension  of  the  proceedings. 
"Walker  was  a  merchant,  in  full  and  active  operation, 
with  a  large  stock  of  goods  in  his  store,  all  of  which 
were  levied  on.  His  business  could  not  go  on  with- 
out a  release  of  the  levy.     So  important  did  he,  and 
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even  the  sheriff,  consider  it  that  his  meicantile  opera-  1867. 

tions  should  not  be  suspended  for  a  moment,  that  those  Tenn?^ 

operations  continued  to  go  on  even  while  the  parties  1,7 — 

were  applying  for  indulgence  by  telegraphic  dispatch.  Walker 

In  asking  for  indulgence,  therefore,  Walker  asked  for       y.^ 

a  release  of  his  merchandise  from  the  levy  as  the  chief  ^^  ^^^ 

^  Common- 

object  he  had  in  view.     The  sheriff  told  Keen  and   wealth. 

W^lke^,  after  the  indulgence  was  given  by  the  audi- 
tor, that  he  would  not  do  any  thing  further  until  the 
indulgence  was  at  an  end;  and  Walker  told  him  he  ex- 
pected to  have  his  part  of  the  money  ready :  Have  it 
ready,  no  doubt,  by  means  of  his  mercantile  opera- 
tions. Keen  and  Withers  were  producers,  and  Keen 
a  manufacturer  of  tobacco.  Their  tobacco  had  been 
levied  on  in  the  leaf;  and  it  was  necessary,  as  well  for 
the  preservation  of  the  subject  as  to  provide  the  means 
of  paying  off  the  judgments,  that  the  tobacco  levied 
on  should  be  prepared  for  sale,  and  carried  to  market  [37 
and  sold.  And  this  was  accordingly  done  by  the 
parties  themselves.  It  surely  cannot  be  necessary  to 
say  anything  more  to  show  the  consent  of  all  the  sure- 
ties, except  Withers,  to  the  discharge  of  the  levy. 

And  now  as  to  Withers.  A  good  deal  has  already 
been  said  incidentally,  tending  to  show  his  consent 
also;  but  what  remains  to  be  said  will,  I  think,  make 
his  consent  almost  as  clear  as  that  of  his  co-sureties. 
He  was  not  in  Danville  when  the  executions  were 
levied  and  the  application  for  indulgence  was  made  by 
his  co-sureties;  but  was  at  his  home  in  southwestern 
Virginia.  He  had  a  farm  and  crop  of  tobacco  in  Pitt- 
sylvania, on  which  tobacco  the  executions  in  which  he 
was  a  defendant  were  levied.  His  overseer  was  in- 
formed of  the  levy  at  the  time  it  was  made,  and  no 
doubt  promptly  informed  him  of  it.  He  knew  that 
the  jadgments  had  been  obtained,  lor  he  had  been  duly 
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1867.     notified  of  the  motions,  and  must  have  known  that  ex- 

Term.'  ecutions  would  soon  be  out  against  him.     He  knew 

—  that  his  principal  Watkins  was  insolvent,  and  that  the 

&  als.    burdens  of  the  judgments  would  have  to  be  shouldered 

The     ^y  ^^®  sureties.      It  was  natural  that  the   sureties 

^^°^  uS^'  should  confer  together  as  to  the  best  means  of  meeting 
the  difficulty  and  bearing  the  burden,  and  they  doubt- 
less did  so  confer.  That  an  appeal  to  the  public 
authorities  was  spoken  of  and  contemplated  by  them 
m  their  conferences  is  very  probable.  The  executions 
came  out  and  were  piomptly  levied  when  he  Mas  far 
away ;  and  of  course  he  could  not  actively  join  in  the 
measures,  at  once  from  necessity  used,  to  prevent  a 
forced  sale  and  sacrifice  of  the  property  of  the  sureties. 
There  cannot  be  a  doubt  that  he  would  have  so  joined 
had  he  been  present.  It  was  his  manifest  interest  to 
do  so,  and  his  conduct  and  declarations  afterwards 
prove  that  he  \\  ould.  Being  absent,  his  associates  ap- 
plied for  him  and  them,  and  obtained  indulgence  for 

38]  both.  The  appeal  must  have  been  presented  to  the 
auditor,  attorney -general  and  legislature  in  behalf  of 
aU  the  sureties,  and  relief  was  accordingly  granted  to 
all.  The  order  given  by  the  attorney-general  and 
auditor  was,  generally,  to  sta/y  the  executions.  And 
the  act  of  the  legislature  was  for  the  lelief  of  the  sure- 
ties generally.  It  is  impossible  to  believe  that  this 
general  indulgence  would  have  been  given  had  it  been 
imagined  by  those  who  gave  it  that  the  boon  was  not 
desired  by  all  who  were  intended  to  be  benefited  by  it. 
Keen  and  Walker  certainly  intended  to  make  the  ap- 
plication on  behalf  of  all.  They  did  not  expect  or  de- 
sire that  their  property  should  be  discharged,  and  not 
that  of  their  associate  Withers.  They,  therefore,  ap- 
plied for  the  indulgence  in  general  terms,  believing  it 
would  be  as  acceptable  to  Withers  as  it  certainly  was 
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to  them.  To  grant  the  indulgence  in  the  terms  in  1867. 
which  it  was  asked  would  be  to  discharge  the  levy  as  Tenn. 
to  Withers  as  well  as  themselves.  They  surely  did  "^T^ 
not  mean,  by  asking  the  indulgence,  to  discharge  &  als. 
Withers,  and  shoulder  his  part  of  the  burden  as  well  The 
as  their  own.  They  must,  therefore,  have  intended  ^^J^^' 
to  act  for  Withers,  either  because  he  had  authorized 
them,  or  because  they  knew  or  believed  that  he  would 
sanction  it.  And  now  let  us  enquire  whether  it  does 
not  appear,  by  what  he  afterwards  said  and  did,  that 
he  either  authorized  it  beforehand,  oi  at  least  after- 
wards sanctioned  it.  Withers,  though  not  present 
when  the  executions  were  levied  and  the  applications 
for  indulgence  were  made,  yet  came  to  Pittsylvania 
very  soon  thereafter,  and  before  the  passage  of  the  act 
of  the  legislature;  having  come  over,  as  he  said,  for 
the  purpose  of  meeting  the  executions  like  a  man,  and 
making  some  arrangement  to  pay  them.  On  that 
occasion,  he  said  to  the  sheriff  that  he  was  very  glad 
the  indulgence  had  been  granted,  and  expressed  the 
hope  that  something  might  be  made  out  of  the  assets 
of  Watkins  (the  principal)  to  alleviate  the  liability. 
The  sheriff  judged  from  Withers'  conversation  that  he  [39 
had  been  to  Danville,  and  heard  of  the  indulgence. 
Now  here  it  will  be  remarked,  that  the  pioceedings  to 
obtain  the  desired  indulgence  to  ail  the  sureties  were 
not  then  completed,  but  were  still  in  course  of  execu- 
tion. The  act  of  assembly,  which  was  expected  to 
give  indulgence  to  the  1st  of  August,  had  not  then 
been  passed,  but  its  probable  passage  was  no  doubt  com- 
municated to  Withers  by  his  associates.  Did  he  ob- 
ject to  what  had  been  done,  or  protest  against  what 
was  about  to  be  done,  either  to  his  associates,  or  to 
the  sheriff,  or  to  the  auditor,  or  to  the  legislature,  oi 
to  any  person  whatever  ?  Not  a  word  of  any  such 
Vol.  XVIII — 6 
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1867.     thing  is  to  be  found  in  the  record,  where  it  would  cer- 
T^n/  tainly  have  been  if  it  had  existed.     On  the  contrary, 


—  what  he  said  to  the  sheriff  shows  that  he  approved 

&  als.     and  sanctioned  what  ha'l  been  done  and  was  doing  in 

The      bis  behalf,  and  ' '  was  very  glad  the  indulgence  had 

^^°^Uh°  ^^^^  granted,"  not  only  because  ic  was  an  indulgence 
to  his  associates,  but  especially  because  it  was  an  in- 
dulgence to  himself.  And  he  ''expressed  the  hope 
that  something  might  be  made  out  of  the  assets  of 
Watkins  to  alleviate  the  liability" — that  is,  the  lia- 
bility of  the  sureties,  himself  in  the  number,  thus  ad- 
mitting that  their  liability  was  to  continue,  and  was 
only  to  be  alleviated  by  means  of  the  indulgence.  We 
see,  in  this  expression  of  Withers,  a  common  object 
between  him  and  his  co-sureties,  thus  showing  that 
they  had  conferred  together  and  concurred  in  regard 
to  one  of  the  benefits  to  be  expected  from  the  indul- 
gence. A  similar  expression  was  made  by  Keen  and 
Walker,  when  they  claimed  to  the  sberifif  that  they 
had  received  an  indulgence  till  the  1st  of  August,  1867, 
*'by  which  time  they  hoped  that  Watkins  would  settle 
up  his  business,  and  that  they  would  realize  something 
from  that  source."  And  Withers  accepted,  and  has 
enjoyed,  the  full  benefit  of  the  indulgence  thus  granted 
to  him  and  his  associates.     Instead  of  his  tobacco 

40]  being  sold  in  the  leaf,  in  his  barnes  in  the  country,  at 

a  forced  sheriflP's  sale,  he  has  had  the  advantage  of 
preparing  it  for  sale  and  carrying  it  to  the  best  mar- 
ket, and  selling  it  for  the  best  price.  And  in  May  or 
June,  1867,  we  find  him  speaking  to  the  sheriff  of  the 
fine  price  he  had  gotten  for  his  crop  of  tobacco — the 
very  crop  on  which  the  execution  had  been  levied,  by 
the  discharge  of  which  levy  he  had  been  enabled  to 
obtain  such  a  price.  It  thus  appears,  from  all  the  cir- 
cumstances of  the  case,  that  Withers  either  previously 
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authorized  his  associates,  Keen  and  Walker,  to  apply     1867. 
for  the  indulgence  which  was  granted  to  him  and    t^^/ 


them,  or  sanctioned  the  application  af  i/cr  it  had  been   „,  ., — 
made,  and  even  before  it  had  been  fully  granted,  and     Aals. 
accepted  and  has  enjoyed  the  benefit  of  the  indulgence,      xhe 
And  in  either  view  it  may  be  said,   that  he  as  much  Common- 
consented  as  did  the  other  sureties  to  the  indulgence 
which  was  given,  and  the  effect  of  it  (if  it  had  that 
effect)  in  discharging  the  levy  of  the  first  executions. 
And  now  I  proceed  to  enquire. 

Secondly.  Were  the  new  executions  which  were 
issued  upon  the  judgments  lawfully  and  properly 
issued,  notwithstanding  there  may  have  been  no  such 
consent  on  the  part  of  the  principal  debtor.  If  all  the 
defendants,  piincipal  as  well  as  sureties,  had  consented 
to  the  discharge  of  the  first  levy,  it  is  abundantly 
proved  by  the  authorities,  and  indeed  admitted  on  all 
hacds,  that  it  would  have  been  no  bar  to  new  execu- 
tions. It  is  not  pretended  that  there  was  any  new 
contract  which  satisfied  the  judgments  or  tied  the  hands 
of  the  commonwealth,  even  for  an  instant;  but  there 
was  simply  a  voluntary  release  of  the  levy,  and  if  all 
the  defedants  had  consented  to  such  release,  there 
would  have  been  no  question  in  the  case.  All  the 
mrdie^  did  consent,  and  there  is  no  evidence  whether 
Hie princij}alj  who  is  the  only  remaining  defendant, 
consented  or  not.  If  he  had  been  consulted,  he  would 
no  doubt  have  consented  to  that  or  any  other  course  [41 

which  his  sureties  might  have  thought  would  be  a 
benefit  to  them,  or  which  they  might  have  desired  to 
pursue.  He  was  insolvent,  and  really  had  no  interest 
in  the  subject.  The  executions  were  not  levied  on  his 
property,  for  he  had  none,  but  only  on  the  property 
of  the  sureties.  And  they,  and  all  others  concerned, 
doubtless  thought  it  wholly  unnecessary  to  consult  him 
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1867.     as  to  whether  his  sureties  should  be  indulged  or  not  in 
TeruL    ^^^  payment  of  his  debt,     ffis  consent  might  fairly  be 


--.  ,, —  presumed  and  inferred  in  the  case,  if  it  could  be  affected 
&  als.  by  such  consent.  He  is  not  here  complaining.  He 
The     made  no  motion  to  quash  the  new  executions,  and  of 

^^h°  ^^'^'"^^  ^^^  ^^^  J^^'^  ^^  ^^^^  appeal  from  the  judgment 
overruling  the  motion  of  the  sureties.  We  might, 
therefore,  properly  stop  at  this  point.  But  let  us  pro- 
ceed further,  and  treat  him  as  not  having  given  his 
consent.     And  then  how  does  the  matter  stand  ? 

The  learned  counsel  for  the  plaintiffs  in  error  con- 
tend, that  though  the  sureties  may  have  consented  to 
the  indulgence  which  released  the  levy  upon  their 
property;  though  such  indulgence  may  have  been 
granted  only  at  their  request  and  for  their  benefit; 
though  they  may  have  received  and  enjoyed  the  full 
benefit  of  the  indulgence ;  and  though  they  may  be  in 
no  danger  of  sustaining  any  less  by  reason  of  it;  yet, 
because  their  insolvent  principal  did  not  also  consent 
(though  there  is  no  evidence  whatever  of  his  dissent) 
they  are,  by  reason  of  such  indulgence  and  its  effect, 
forever  released  from  the  debt  !  And  not  only  so, 
but  that  the  principal  debtor  himself  is  thereby  released 
from  the  debt,  and  must  go  quit  thereof  forever  !  The 
counsel  maintain  that  this  strange  effect  is  produced 
by  a  technical,  unbending  rule  of  law,  that  when  the 
plaintiff  in  an  execution  against  several  defendants 
which  has  been  levied  on  suflBcient  personal  property, 
voluntarily  discha,rges  the  levy  without  the  consent  of 

42]  all  the  defendants  he  thereby  releases  such  of  the  de- 
fendants as  do  not  consent  to  such  discharge ;  and  that 
a  release  of  one  or  more  of  several  joint,  or  joint  and 
several  debtors,  is  a  release  of  all.  They  maintain 
that  the  rule  applies  to  this  case,  and  therefore,  that 
the  discharge  of  the  levy  on  the  property  of  the  sure- 
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ties,  (though  at  their  request,)  without  the  consent  of    1867. 
the  insolvent  principal,  (supposing  that  he  did  not  con-    >^1^.'^ 
sent,)  was  a  release  of  the  principal,  and  that  a  release  — 

of  the  principal  was,  by  operation  of  law,  a  release  of    &  ala 
the  sureties  also.     Now  if  there  be  such  a  technical,      <phe 
unbending  rule  of  law,  and  it  applies  to  this  case,  we  Common- 
will  have  to  be  governed  by  it,  unjust  and  unreason- 
able as  its  operation  would  certainly  be.     But  surely 
a  rule  of  law  which  would  lead  to  such  consequences 
ought  to  be  well  and  firmly  established  by  authority 
before  we  are  required  to  follow  it.     Is  there  such  a 
rule  of  law  ?     I  think  not. 

It  has  been  often  said  by  judges,  in  general  terms, 
that  a  levy  of  an  execution  on  personal  property 
scfficient  to  discharge  it  is  a  satisfaction  of  the  judg- 
ment; but  this  is  certainly  not  so.  Clerk  v.  Withers^ 
2  Ld.  Raym.  R.  1072,  is  the  source  from  which  the 
expression  seems  to  have  been  derived;  and  though 
there  may  be  dicta  to  that  effect  in  the  opinions  of 
some  of  the  judges  who  decided  that  case,  there  is  cer- 
tainly nothing  in  the  decision  itself  which  gives  any 
iirarrant  to  the  expression.  Nobody  can  find  any  fault 
with  that  decision.  A  sheriff  had  levied  an  execution 
in  favor  of  an  administrator  on  the  property  of  the 
defendant,  and  before  the  sale  of  the  property  the 
plaintiff  died.  The  defendant  then  sued  the  sheriff  for 
his  property,  upon  the  ground  that  the  death  of  the 
plaintiff  put  an  end  to  further  proceedings  on  the  exe- 
cution. But  the  court  held,  that  the  sheriff  was  bound 
to  go  on  and  make  the  sale,  and  pay  the  money  into 
court,  according  to  the  mandate  of  the  writ.  This 
case  is  fully  reviewed  and  commented  upon  in  the 
opinions  of  the  judges  in  Giles  v.  Grover^  6  Bligh's  R. 
277,  decided  in  1832,  in  which  the  effect  of  a  levy,  [43 

and  the  nature  of  the  lien  thereby  acquired,  are  sub- 


Digiti 


ized  by  Google 


46  COURT   OF    APPEALS    OF   VIRGINIA. 

1867.  jects  of  much  observation.  All  the  cases  show  that 
Term/  ^^®  mere  levy  of  the  execution  on  property  of  the  de- 

*^"r  fendant  is  not  satisfaction  of  the  judgment,  but  only 
&  als.  a  step  towards  it.  A  levy  on  property  is  not  the  ob- 
The     j^^^  ^f  ^^^  execution,  but  payment  of  the  money.     The 

^w™Uh°  ^^^y  ^^^^  ^^^  divest  the  defendant  of  the  property  and 
transfer  the  title  to  the  plaintiff,  or  even  to  the  sheriff. 
The  property  still  remains  in  the  defendant,  notwith- 
standing the  levy,  and  only  a  special  interest  is  vested 
in  the  sheriff,  as  a  mere  bailee,  to  enable  him  to  keep 
the  property  safely,  and  defend  it  against  wrongdoers. 
While  subject  to  the  levy  it  is  in  the  custody  of  the 
law,  and  the  sheriff  has  a  naked  power  to  sell  it  and 
pass  the  title  from  the  owner  to  the  purchaser.  Several 
successive  steps  are  to  be  taken  between  the  issuing  of 
the  execution  and  the  satisfaction  of  the  judgment. 
The  first  step  is,  to  place  the  execution  in  the  hands  of 
the  sheriff.  The  effect  of  this  step  is,  to  make  it  a 
lien  on  the  property  of  the  defendant  to  a  certain  ex- 
tent and  of  a  certain  character.  The  nature  of  this  lien 
is  commented  on  and  explained  in  Humphrey  v.  IliMy 
6  Gratt.  509,  as  well  as  elsewhere.  It  is  of  so  imper- 
fect a  nature  as  that  the  plaintiff  may  abandon  it  at 
pleasure  by  withdrawing  his  execution  from  the  hands 
of  the  sheriff,  or  directing  him  not  to  levy  it,  without 
discharging  the  judgment,  or  even  affecting  the  lia- 
bility of  a  surety  who  may  be  one  of  several  defen- 
dants. Id.  a,nd  the  cases  therein  cited  of  MeKetiney 
V.  Waller,  1  Leigh  434,  and  Alcock  v.  IliU,  4  Id.  622. 
The  second  step  is,  to  levy  the  execution  on  specific 
property,  by  which  such  property  is  set  apart  from 
the  general  property  of  the  defendant  and  placed  in 
the  custody  of  the  law  until  it  can  be  sold  and  applied 
to  the  payment  of  the  execution.  The  third  and  last 
step  is,  the  sale  of  the  property.     Then,  and  not  till 
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then,  the  plaintiff  may  be  said  to  have  goiten  to  the     1867. 
end  of  his  suit,  at  least  so  far  as  the  defendant  is  con-    Term/ 
ceined,  and  to  the  extent  of  the  value  of  the  property,  '  „  ,, 
unless  indeed  the  property  be  lost  by  the  neglect  or     &  als. 
misconduct  of  the  sheriff,    without  the  defendant's     The 
consent;  in  which  case  also  the  plaintiff  may  be  said  ^^"^^?'^" 
to  have  gotten  to  the  end  of  his  suit.     Kow  until  this         [44 
last  step  is  taken,  the  thing  remains  injieri^  and  may, 
in  a  certain  manner,  and  under  certain  circumstances 
be  so  undone  as  that  the  plaintiff  may  be  placed  in    • 
the  same  situation  iu  which  he  was  before  he  sued  out 
execution,  and  may  therefore  sue  out  a  new  execution. 
But  by  taking  the  second  step,  to  wit:  the  levying  of 
the  execution,  the  plaintiff  increases  his  responsibili- 
ties and  makes  it  more  diflBcult  to  withdraw  the  exe- 
cution without  endangeriug  the  debt.     He  has  thereby 
acquired  a  specific  and  a  better  lien ;  still  not  perfect, 
but  yet  so  nearly  so,  as  that  he  cannot  always  safely 
release  it  of  his  own  accord.     lie  then  becomes,  as 
has  been  said,  a  trustee  of  the  execution  for  the  bene- 
fit of  all  parties  concerned.     The  defendant  is  inter- 
ested; because  a  specific  portion  of  his  property  hav- 
ing been  seized  and  placed  in  the  custody  of  the  law 
for  the  payment  of  the  execution,  he  has  a  right  to  be 
protected  against  another  seizure  under  a  new  execu- 
tion for  the  same  debt,  without  his  consent,  or  unless 
there  be  a  necessity  for  it.     The  sureties,  if  there  be 
any,  of  the  defendant  on  whose  property  the  levy  is 
made,  are  also  interested,  in  having  the  property  of 
their  principal,  thus  specifically   bound  for  the  pay- 
ment of  that  debt,  applied  to  that  purpose,  in  their 
exoneration  in  whole  or  in  part,  according  to  the  value 
of  the  property.     They  also,  therefore,  have  a  right 
to  be  consulted  by  the  plaintiff  iu  giving  up  the  levy, 
aad  must  consent  thereto  in  order  to  make  them  liable 
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1867.     to  a  new  execution;  at  least  without  having  credit  lor 
T^rm/  ^^^  amount  of  the  first  levy.     Until  the  plaintiflf  "has 


^  ,  — gotten  to  the  end  of  his  suit;"  in  other  words,  until 
&  als.  he  has  gotten  satisfaction  of  his  demand,  or  what  is 
The  equivalent  thereto,  he  may  continue  to  prosecute  his 
^^^h"  ^®^®^y  ^  judgment  and  sue  out  execution  after  exe- 
45]  cution  thereon ;  taking  care  not  to  oppress  oi  injure 
the  defendant  or  his  sureties,  if  there  be  any.  The 
court  in  which  the  judgment  is  rendered  has  ample 
•  power  to  superinteud  and  control  the  execution  of 
process  thereon,  and  will  take  care  to  prevent  its  be- 
ing perverted  to  purposes  of  injustice  or  oppression. 
A  plaintiff,  therefore,  may  always,  with  the  consent 
of  the  defendants,  abandon  a  levy  upon  the  property 
of  all  or  any  of  them,  and  sue  out  a  new  execution. 
If  the  defendants  be  a  principal  and  his  sureties,  and 
the  property  levied  on  be  that  of  the  sureties,  the 
plaintiflf  may,  with  the  consent  of  the  sureties  only, 
abandon  the  levy  and  sue  out  a  new  execution  against 
all  the  defendants.  No  injury  is  done  to  the  princi- 
pal by  releasing  the  lien  on  the  property  of  the  sure- 
ties, for  that  lien  cannot  enure  to  his  benefit  in  any 
possible  event.  If  his  sureties  are  satisfied,  he,  cer- 
tainly, has  no  cause  to  complain.  So  also  if  the  levy 
be  abandoned  by  the  sheriff  with  the  consent  of  the 
defendant,  without  the  concurrence  or  authority  of 
the  plaintiflf;  or,  if  the  property  be  by  the  defendant 
eloigned  or  removed  out  of  the  reach  of  the  sheriflf, 
without  the  consent  either  of  him  or  the  plaintiflf,  the 
latter  may  sue  out  a  new  execution.  But  if  the  prop- 
erty levied  on  be  lost  to  the  defendant  by  the  riiscon- 
duct  or  neglect  of  the  sheriflf,  the  execution  is  thereby 
satisfied  to  the  extent  of  the  value  of  the  property, 
and  the  plaintiflf  can  then  look  only  to  the  sheriflf  for 
indemnity.     The  reason  of  this  is  plain.     The  plain- 
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tiff»  l>y  persuing  his  remedy,  has  caused  the  defen-     1867. 
dant's  property  to  be  taken  out  of  his  hands  and    t^^/ 


placed  in  the  custody  of  the  law  for  the  satisfaction  — 

of  the  delt.     If  that  property  be  lost  by  the  default     &  als. 
of  the  officer  of  the  law,  who  in  this  respect  may  be      The 
said  to  be  the  agent  of  the  plaintiff,  and  without  the  ^°^  uh^' 
consent  of  the  defendant,  it  is  reasonable  and  proper         [46 
that  the  loss  should  not  fall  on  the  defendant,  and  he 
be  thus,  to  that  extent,  compelled  to  pay  the  debt 
twice.     The  plaintiff  must  incur  the  risk  of  ultimate 
loss  in  this  respect,  as  the  result  of  an  inherent  defect 
of  his  legal  remedy. 

These  principles  seen  to  be  fully  sustained  by  the 
cases,  especially  the  most  recent;  among  which  are 
Green  v.  Burke^  23  Wend.  R.  496;  Ostrander  v. 
WalUr,  2  HilPs  N.  Y.  R.  329;  Taylor  v.  Banney,  4 
Id.  619;  Ttie  People  v.  Hopson,  1  Denio's  E.  574; 
Peck  \.  Tiffcmy^  2  Comst.  K.  451;  United  States  v. 
Dashiel,  3  Wall.  U.  S.  E.  (oSS.  In  The  PeopU  v. 
Hopson^  the  court,  Bronson,  Ch.  J.,  said:  *'lf  the 
broad  groucd'has  not  yet  been  taken,  it  is  time  it 
should  be  asserted,  that  a  mere  levy  upon  sufficient 
personal  property,  without  anything  more,  never 
amounts  to  a  satisfaction  of  the  judgment.  So  long 
as  the  property  remains  in  legal  custody,  the  other 
remedies  of  the  creditor  will  be  suspended.  He  can- 
not have  a  new  execution,"  &c.  "But  without  some- 
thing more  than  a  mere  levy,  the  judgment  is  not  ex- 
tinguished. There  is  no  foundation  in  reason  for  a 
different  rule.  The  mere  levy  neither  gives  anything 
to  the  creditor,  nor  takes  anything  from  the  debtor. 
£t  does  not  divest  a  title;  it  only  creates  a  lien  on  the 
property.  It  often  happens  that  the  levy  is  over- 
reached by  some  other  lien,  is  abandoned  for  the  bene- 
fit of  the  debtor,  or  defeated  by  his  misconduct.  In 
Vol.  xvin — 7 
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1867.     such  cases  there  is  no  color  for  saying  that  the  judg- 
Term.    ment  is  gone;  and  yet  they  are  included  in  the  notion 


"=Tr — that  a  levy  satisfies  the  debt."  ''The  true  rule  I 
&  al8.  take  to  be  this :  the  judgment  is  satisfied  when  the 
The      execution  has  been  so  used  as  to  change  the  title,  or 

^^Sh^'  ^  some  other  way  deprive  the  debtor  of  his  property. 
This  includes  the  case  of  a  levy  and  sale;  and  also  the 
case  of  a  loss  or  destruction  of  the  goods  after  thej 
have  been  taken  out  of  the  debtor's  possession  by  vir- 

47]  tue  of  the  process.     When  the  property  is  lost  to  the 

debtor  in  consequence  of  the  legal  measures  which  the 
creditor  has  pursued,  the  debt  is  gone,  although  the 
creditor  may  not  have  been  paid.  He  must  take  his 
remedy  against  the  officer,  if  he  has  been  in  fault;  aud 
if  there  be  no  such  remedy,  the  creditor  must  bear  the 
loss.  But  until  the  debt  is  paid,  or  the  debtor  has 
lost  his  property  in  consequence  of  his  levy,  the  judg- 
ment remains  in  force."  In  Peck  v.  Tiffany ^  the 
couit,  Iloyt,  J.,  clearly  states  in  effect  the  same  doc- 
trine thus:  '* There  are  some  old  cases  in  which  dicta 
are  found  that  a  levy  upon  sufficient  property  to  sat- 
isfy an  execution,  is  a  satisfaction ;  but  that  doctrine 
has  long  since  been  exploded.  When  a  sheriff  levies 
on  sufficient  property,  and  through  his  negligence  or 
misconduct  it  is  lost,  destroyed,  or  otherwise  disposed 
of,  so  that  the  defendant  is  deprived  of  the  benefit  of 
it,  there  is  no  doubt  it  should  be  regarded  as  a  satis- 
faction of  the  execution,  and  the  plaintiff  must  in  such 
case  seek  his  remedy  against  the  sheriff.  But  when 
the  debtor  has  neither  paid  the  debt,  or  been  deprived 
of  his  property,  the  simple  act  of  levying  upon  it  is 
not  satisfaction,  whether  the  debtor  has  been  per- 
mitted to  retain  the  property  either  by  his  own  mis- 
conduct or  by  bis  request,  oi  the  voluntary  act  of  the 
Dfficer;  because  neither  works  any  wrong  to  him." 
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In  the  United  States  v.  Dashiel^  decided  in  1865,  the     1867. 
last  case  we  have  on  this  subject,  it  was  decided  that    xerm. 
the  levy  of  an  execution,  even  if  made  on  personal  ~^^^ 
property  sufficient  to  satisfy  the  execution,  is  not  a    ifeals. 
satisfaction  of  the  judgment,  and  accordingly,  there-     The 
fore,  does  not  extinguish  it,  if  the  levy  have  been  aban-  ^^^^" 
doned  at  the  request  of  the  debtor,  or  for  his  advan- 
tage; as  for  example,  the  better  to  enable  him  to  find 
purchasers  for  his  property.     In  the  opinion  of  the 
court  delivered  by  Justice  Clifford,  the  rule  is  laid 
down  in  the  same  words  in  which  it  is  laid  down  by 
Ch.  J.   Bronscn  as  before  mentioned,  which  words,  [48 

T^ere  repeated  by  the  latter  in  Taylor  v.  Rarmey^  re- 
ferred to  by  the  former. 

There  is  nothing  in  any  case  decided  by  this  court, 
so  far  as  I  am  aware,  at  all  in  conflict  with  the  prin- 
ciple before  stated.  The  decisions  of  this  court  which 
were  relied  on  in  the  argument  as  having  a  bearing 
upon  this  subject,  are  cases  in  Which  sureties  sought 
rehef,  generally  by  motions  to  quash  executions  on 
account  of  some  act  of  the  creditor  done,  as  they  sup- 
posed, in  derogation  of  their  rights;  as  by  making  a 
new  contract  with  the  principal  debtor  which  tied  the 
hands  of  the  creditor,  or  by  releasing  the  lien  of  a 
levy  on  the  property  of  the  principal  debtor,  without 
the  consent  of  the  sureties.  In  this  case  there  was  no 
contract  between  the  creditor  and  debtor,  principal  or 
sureties,  which  tied  the  hands  of  the  creditor  for  an 
instant;  indeed,  no  contract  at  all  between  them,  ex- 
cept that  on  which  the  judgments  were  obtained. 
The  orders  given  by  the  attorney -general  and  auditor 
were  founded  on  no  valuable  consideration,  and  were 
revocable  at  pleasure,  though  that  of  the  auditor  was 
for  a  stay  of  proceedings  for  sixty  days.  And  the  act 
of  assembly,  as  was  properly  conceded  in  the  argu- 
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1867.     ment,  merely  released  the  damages  on  condition  of 
Term.'^  the  payment  of  principal,  interest  and  costs  into  the 

"^TT  treasury  on  or  before  the  1st  day  of  August,  1867, 
&al8.  and  did  not  give  a  moment's  stay  of  prcceedings  on 
The      ^^^  executions,  or  in  any  manner  afifect  the  levy  there- 

^w^r*  ^^'  ^^^  ^^  addition  to  all  this,  as  I  think  I  have 
shewn,  the  sureties  not  only  consented  to  the  said 
orders  and  act,  but  solicited  and  obtained  them  for 
their  special  relief  and  accommodation;  Ihe  executions 
having  been  levied  alone  on  their  property,  and  their 
principal  being  insolvent.  What  analogy  there  can 
be  between  this  case  and  the  decisions  of  this  court 
above  referred  to,  and  how  any  title  to  relief  can  be 

49]  worked  out  by  the  sureties  or  any  of  them  on  the  au- 
thority of  those  decisions,  or  otherwise,  upon  the  facts 
as  I  think  1  have  conclusively  shown  them  to  be,  I 
confess  I  cannot  comprehend.  If  I  an:  right  as  to 
the  facts,  I  think  I  am  certainly  right  in  my  conclu- 
sion. If  the  facts  were  different,  I  would  have  some 
interesting  questions  yet  to  consider,  but  as  they  are 
not,  it  is  unnecessary  to  notice  them.  I  intended  to 
have  reviewed  at  some  length  the  cases  of  Baird  v. 
Rice^  1  Call  18;  BullUfs  ex'^orav.  Winstons^  1  Munf. 
269;  SUele  v.  Boyd,  6  Leigh  547;  and  Ward  v. 
Vass,  7  Id.  135;  but  I  do  not  think  it  necessary  to  do 
so,  and  the  length  of  this  opinion  admonishes  me  of 
the  propriety  of  drawing  it  to  a  close.  Before  I  do 
so,  however,  T  must  notice  one  or  two  other  matters. 
I  have  thus  far  considered  the  case  as  if  the  Com- 
monwealth, through  her  agents,  had  consented  to  and 
concurred  with  the  sheriff  and  the  sureties  in  the  dis- 
charge of  the  levy.  But  such  I  think  is  not  the  fact. 
Evidently,  neither  the  attorney-general  nor  the  audi- 
tor kncTV  anything  of  the  executions  having  been 
levied  when  they  gave  their  orders  of  suspension. 
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The  question  of  levy  or  no  levy  was  one  of  doubt     1867. 
upon  the  facts — at  least  as  to  some  of  the  parties —    xerm. 
and  it  does  not  appear  that  any  of  the  facts  were  "^[Jj^^ 
communicated  to  these  ofBcers  of  government.     In-     &al8. 
deed,  it  appears  that  even  Keen  and  Walker   were     The 
probably  under  the  impression  that  no  levy  haa  been  ^^h*' 
made  when  they  applied  by  telegraphic  dispatch  to 
Richmond  for  indulgence;  for  the  sheiiflf  proves  that 
they  made  no  objection  to  the  levy  otherwise  than 
they  desired  the  levy  delayed  until  they  could  heai 
the  result  of  their  application.     But  however   that 
may  be,   the  attorney-general  and  auditor,   even  if 
they  knew  when  they  gave  their  orders  that  the  exe- 
cutions were  levied,  did  not  intend  thereby  to  dis- 
charge the  levy,  but  merely  to  suspend  proceedings 
on  the  executions;  and  such  is  the  true  construction 
of  their  acts.     They  did  not  direct  the  property  to  be .        \M 
restored  to  the  possession  of  the  defendants.     A  mere 
suspension  of  pioceedings  on  a  levied  execution  does 
not  authorize  a  restoration  of  the  property  to  the  pos- 
session of  the  defendant,  nor  release  the  levy.     Fisher 
V.  Yanmeter^  9  Leigh  18.     That  tha  •aiiditoK  did  not 
intend  to  release  the,  levy  of  the  first  execution  is 
shown  by  the  convers^ition  \^Uieh.  oocurrfed  b^ween 
the  sheriff  and  the  auditor's  clerk,  when  the  first  exe- 
cutions were  returned,  from  which  it  is  obvious  that 
the  auditor  expected  the  money  to  be  made  on  the 
first  eirecutions  if  not  paid  on  or  before  the  1st  of 
August.     That  the  act  of  assembly  did  not  operate  a 
discharge  of  the  levy  has  already  teen  shown.     So 
that  if  this  view  be,  as  it  seems,  correct,  the  release 
of  the  levy  in  this  case  has  resulted,  not  from  any  act 
or  consent  of  the  Commonwealth  or  her  agents,  but 
solely  from  a  misconception  by  the  sheriff  and  the 
sureties,  of  the  meaning  and  effect  of  the  orders  of 
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1867.     the  attorney-general  and  auditor  and  act  of  assembly 

Term/  aforesaid,  and  from  the  consequent  abandonment  of 

^  ,,       the  property  by  the  sheriff,  and  convex  sion  of  it  by 

&  als.    the  sureties  to  their  own  use.     In  this  \iew  of  the 

The      case,  the  right  of  the  Commonwealth  to  sue  out  the 

^"^Uh'^"  ^®^  executions,  would,  if  possible,  be  still  more  mani- 
fest. 

In  regard  to  the  last  assignment  of  error,  which 
was  not  relied  on  or  noticed,  if  was  not  in  fact  with- 
drawn, in  the  argument,  to  wit,  that  the  judgments 
rendered  against,  Walker,  Keen  and  Withers  at  one 
time,  and  the  judgments  rendered  against  Watkins  at 
another  time,  the  jfirst  process  not  having  been  exe- 
cuted as  to  him,  are  not  joint  judgments  against  all 
the  said  parties,  whereas  the  executions  are  against 
all  the  said  parties  jointly,  and  therefore  do  not  pur- 
sue or  correspond  with  the  judgment.  If  that  be  any 
defect  at  all,  it  is  only  formal  and  not  substantial,  and 
has  not  injured,  but  rather  benefited,  the  plaintiffs  in 
error.     I  therefore  think  it  is  not  a  good  ground  for 

51]  reversing  the  Judgiy\^t>  especially  as  it  does  not  ap- 
pear that  tfie  pbjection^was  taken  in  the  court  below. 
The  Commpnv^ealth.  had  a  right  to  have  her  motion 
against  ft^e  sureties  continu9d  until  the  notice  was 
serveSd  on  the  principal,  and  then  to  take  a  joint  judg- 
ment against  all ;  or  she  had  a  right  to  take  several 
judgments  against  the  sureties  and  the  principle,  as 
they  were  respectively^  served  with  notice,  as  she  did; 
and  she  might  lawfully  have  sued  out  several  execu- 
tions on  the  judgments  as  they  were  obtained.  But 
she  chose  to  wait  after  getting  judgments  against  the 
sureties  until  she  had  also  gotten  judgments  against 
the  principal  in  the  joint  proceeding  against  all,  and 
then  to  sue  out  joint  executions  against  all.  I  can 
see  nothing  objectionable  in  this,  and  certainly  noth- 
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ing  of  which  the  plaintiflfs  in  error  have  any  reason  to    1867. 

1   .  October 

compiam.  Term. 

In  regard  to  the  right  of  the  judge  in  vacation  to  ^  „ 
give  the  sheriff  leave  to  amend  his  returns;  there  can  &  als. 
be  no  doubt,  I  think,  but  that  he  has  that  right,  as  in-  xhe 
cidental  to  the  right  expressly  given  him  by  the  Code,  ^^2^" 
chap.  187,  §  23,  to  hear  and  decide  on  in  vacation,  a 
motion  to  quash  an  execution.  A  return  on  a  former 
execution  is  generally  very  material  evidence  on  the 
hearing  of  such  a  motion,  and  it  is  often  important, 
in  the  course  of  the  proceedings,  to  permit  the  sheriff 
to  make  or  amend  his  return  according  to  the  truth 
of  the  case,  and  with  a  view  to  its  effect  upon  the  de- 
cision of  the  motion.  Sucn  permission  has  always 
been  given  by  our  courts.  BuUiWa  ex'ora  v.  TTm- 
«^ww  is  an  instance  of  this  kind.  When,  therefore, 
the  statute  gave  to  the  Judge  in  vacation  power  to 
quash  an  execution,  it  gave  him  also,  by  implication, 
power  to  permit  the  sheriff  w)  make  or  amend  his  re- 
turn, as  the  case  may  be,  on  the  former  execution, 
and  I  think  the  judge  did  not  err  in  permitting  the 
amendments  in  this  case.  But  whether  we  look  to 
the  original  or  the  amended  returns,  the  result  will 
not  be  varied.  In  either  case,  we  must  look  also  to  "  [62 
all  the  facts  of  the  case  as  contained  in  the  record  and 
decide  accordingly.  Wa/rd  v.  Yass^  7  Leigh  135. 
There  is,  indeed,  no  material  conflict  between  either 
of  these  two  sets  of  returns  and  the  other  facts  of  the 
case. 

I  am  of  opinion  that  there  is  no  error  in  the  judg- 
ment, and  that  it  ought  to  be  aflftrmed. 

The  other  judges  concurred  in  the  opinion  of  Mon- 

CUKE,  P. 

JmXJMENT    AFFIBMED. 
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1RA7 

October  J^MEs  River  and  Kanawha  Company  v.  Littlejohn. 
Term. 

L1TTLE.10UN  V.  Ferguson  cfe  als. 
November  2. 

1.  In  a  suitfin  which  there  is  an  absent  defendant,  there  is  a  de- 

cree against  the  home  defendant,  from  which  he  appeals. 
Pending  the  appeal,  th^  absent  defendant  may  file  hifi  peti- 
tion in  the  court  below  to  be  permitted  to  appear  and  file  his 
answer  in  the  cause,  and  may  have  the  decree  re-heard  and 
set  aside,  if  it  is  erroneous  as  to  him. 

2.  If  upon  such  re-hearing  the  decree,  or  so  much  of  it  as  is  the 

subject  of  appeal,  is  wholly  set  aside,  the  appeal  will  gene- 
rally be  dismissed.  But  if  an  appeal  is  taken  from  the  de- 
cree on  the  re-hearing,  before  the  dismissal  of  the  first  ap- 
peal, the  appellate  court  may  refuse  to  dismiss  it. 

3.  QuvERE :  Whether  the  statute  limiting  the  period  in  which  an 

absent  defendant  may  answer  and  have  the  decree  corrected, 
applies  to  the  time  of  presenting  the  petition,  or  of  filing 
the  answer,  or  of  the  decree  upon  the  re-hearing. 

4.  What  laches  of  a  party  in  a  pending  suit  will  not  conclade 

him. 

5.  A  plaintiff  in  equity  files  with  his  bill,  as  the  ground  of  bis 

claim,  an  order  on  one  of  the  defendants,  which  has  not 
been  accepted.  No  proof  of  the  execution  of  the  order  is 
given ;  but  its  genuineness  is  not  questioned  in  the  court  be- 
low, and  it  is  made  the  basis  of  a  decree  in  favor  of  the 
plaintiff.  It  is  too  late  to  make  the  objection  in  the  appel- 
late court,  to  the  want  of  proof  of  the  order. 

6.  The  bill  having  alleged  that  the  order  was  drawn  by  one  of 

the  defendants,  the  act.  Code  ch.  171,  J  38,  applies,  and  no 
proof  of  the  signature  is  necessary. 
54]  7.  The  written  opinion  of  an  attorney  of  a  party,  or  the  recitals 

in  a  bond,  though  the  papers  are  filed  with  the  answer  of  a 
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defendant,  and  are  not  excepted  to  as  evidence,  are  not  com-      1867. 
petent  proof  of  the  facts  recited  in  them  against  other  par-    ^^®' 
ties.  L_ 

8.  A  commi^ioner's  report  is  based  upon  the  evidence  of  papers     James 

filed  in  the  cause ;  and  there  is  no  exception  to  the  report,      l^iver 
The  papers  not  being  competent  evidence  of  the  facts  recited  Kanawha 
in  them,  the  court  may  disregard  the  report,  and  decide  the  Company 
case  upon  the  competent  testimony,  and  against  the  report.         v« 

9.  R  gives  to  L  an  order  on  J,  his  debtor,  for  a  sum  certain ;  much      i^hn^ 

less  than  the  whole  debt ;  and  he  gives  to  F  an  order  on  J 
for  the  whole  balance  due  from  J  to  R.     F's  order  having     Little- 
been  lost,  in  a  controversy  between  L  and  F,  in  the  absence      J^^^ 
of  any  evidence  on  the  subject,  the  presumption  is  that  the  Ferguson 
order  in  favor  of  L  was  first  given.  &  als. 

10.  To  a  bill  filed  by  an  assignee  of  a  chose  in  action,  if  the  assign- 

ment purports  to  transfer  the  whole  interest  of  the  assignor, 
and  there  is  nothing  in  the  pleadings  and  proofs  to  induce 
the  belief  that  it  did  not  really  do  so,  the  assignor  is  not  a 
necessary  party. 

11.  If  it  appears  aflBrmatively  that  a  person,  if  made  a  party, 

would  have  been  a  mere  formal  party,  against  whom  no  de- 
cree would  have  been  asked,  and  whose  presence  was  not 
necessary  for  the  protection  of  any  of  the  defendants,  the 
appellate  court  will  not  reverse  a  decree  for  his  absence. 

On  the  lith  of  August,  1839,  John  Littlejohn  sued 
out  a  subpoena  in  chancery  from  the  clerk's  oflBce  of 
the  Circuit  Superior  Court  of  Law  and  Chancery  for 
the  county  of  Henrico  and  city  of  Richmond,  against 
J.  C.  Robinett,  William  W.  Ferguson  and  the  James 
River  and  Kanawha  Company,  returnable  to  the  first 
Monday  in  October;  which  \^as  returned  as  served 
on  the  Company;  and  that  Robinett  and  Ferguson 
were  not  found,  and  were  no  inhabitants.  At  the 
October  rules,  Littlejohn  filed  his  bill,  in  which  he 
alleged,  that  on  the  8th  day  of  February,  1839,  J.  C. 
Robinett  was  indebted  to  him  in  the  sum  of  $783.45, 
and  on  that  day  executed  to  the  plaintiff  his  note  for  rgg 
the  amount,  payable  on  demand ;  and  at  the  same  time 
drew  an  order  on  the  James  River  and  Kanawha 
Vol.  xviri — 8 
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1867.     Company,  who  were  indebted  to  him  as  a  contractor 
Term.^  on  their  canal  for  the  amount  of  the  note,  with  inte- 


~ rest  from  its  date;  which  note  and  order  are  made 

James  ' 

River    exhibits  with  the  bill.     That  the  order  was  presented 
Kanawha  without  delay  to  the  Company,  but  the  account  of 
Company  Jiobinett  with  the  Company  not  having  been  finally 
Little-    settled  so  as  to  ascertain  the  precise  sura  due  to  him, 
^^  "*     before  the  money  was  paid  to  the  plaintiff  another 
Little-    order  was  presented  to  the  Company  from  Kobinett, 
V.       in  favor  of  William  W.  Ferguson,  for  the  full  amount 
^ig.    of  the  balance  due  from  the  Company  to  Robinett, 
which  purported  to  be  drawn  also  on  the  8th  of  Feb- 
ruary, 1839,  and  it  is  alleged  was  drawn  before  the 
order  in  favor  of  the  plaintiff.     And  the  Company, 
not  denying  that  they  have  in  their  hands  funds  of 
Robinett  sufficient  to  pay  the  order,  yet  decline  to 
pay  the  plaintiff,  because  of  the  claim  set  up  by  Fer- 
guson under  the  order  in  his  favor. 

The  bill  further  charged,  that  the  order  in  favor  of 
Ferguson  was  fraudulent,  was  given  at  a  date  subse- 
quent to  that  of  the  plaintiff,  and  as  the  plaintiff  be- 
lieved and  charged,  without  consideration.  And  as 
he  has  no  acceptance  of  his  order  by  the  Company, 
and  has  no  proof  without  a  discovery  from  them,  of 
the  amount  in  their  hands,  and  Ferguson  is  not  an  m- 
habitant  of  the  county,  the  plaintiff  is  compelled  to  ask 
the  aid  of  a  court  of  equity.  And  making  the  Janes 
River  and  Kanawha  Company  and  Ferguson  parties 
defendants  to  the  bill,  he  calls  for  a  full  answer  from 
them,  and  that  Ferguson  be  required  to  produce  his 
order ;  that  the  Company  may  be  required  to  pay  the 
plaintiff's  claim  out  of  the  funds  of  Robinett  in  their 
hands;  for  all  necessary  accounts;  and  for  general 
relief. 
On  the  4th  of  December,  1849,  an  affidavit  was 
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made  before  the  clerk  of  the  court  that  Ferguson  was     1867. 
not  an  inhabitant  of  this  commonwealth ;Tand  an  order    Term, 
of  publication  was  made  against  him  as  an  absent  de-  ~ 
fendant;  and  the  proof  of  the  publication  was  filed  in    River 
December,  1851.     In  June,  1850,  a  like  order  was  Kanawha 
made  against  Kobinett;    and  the  bill  having  been^^°^°y 
taken  for  confessed  in  February,   1840,  against  the    Little- 
James  River  and  Kanawha  Company,  on  the  28th  of    ^^ 
November,  1851,  the  cause  came  on  to  be  heard  upon    ^q"^' 
the  bill  taken  for  confessed  as  to  all  the  defendants,       v. 
including  Robinett  as  one,  and  the  court  decreed,  that    &  als. 
Robinett  should  pay  to  the  plaintiff  the  sum  of  $783. 45,  [^^ 

with  interest  from  the  8th  of  February,  1839,  until 
paid,  and  his  costs.  And  it  was  further  decreed,  that 
the  James  River  and  Kanawha  Company  should  ren- 
der before  one  of  the  commissioners  of  the  court  an 
account  of  the  amount  which  was  due,  or  to  become 
due,  from  the  Company  to  Robinett  on  the  22d  day 
of  August,  1839,  the  day  when  the  subpoena  institu- 
ting this  suit  was  served  upon  them,  with  a  statement 
of  the  claims  upon  the  same  amount  at  that  time,  and 
the  name  or  names  of  the  claimants,  and  the  grounds 
and  evidence  upon  which  such  claims  rested,  with  any 
matters  specially  stated,  &c. 

In  February,  1852,  the  James  River  and  Kanawha 
Company,  by  leave  of  the  court,  filed  their  answer, 
which  is  signed  and  sworn  to  by  John  Y.  Mason,  the 
then  president'  of  the  Company.  They  say,  that 
owing  to  the  death  of  William  B.  Chittenden,  late 
Secretary  of  the  Company,  in  whose  charge  the 
papeis  relating  to  the  matters  referred  to  in  the  bill 
were  placed,  the  Company  wa^  not  able  to  make  a 
f^ll  answer  to  all  the  allegations  made  in  the  bill. 
They  admit  that  they  were  indebted  to  Robinett,  on 
the  1st  of  August,  1839,  in  tha  sum  of  $6,599.07; 
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1867.     and  that  no  part  of  that  sum  had  been  paid  on  the 
^^!^  22d  of  August,  1839.     And  they  say,  that  the  whole 
~  of  that  sum  was  afterwards,  on  the  19th  of  October, 

River    1839,  paid  to  William  W.   Ferguson.     That  it  was 
Kanawha  P^i^  ^^  ^^  assignment  to  him  by  Robinett  of  all  the 
Company  money  due  Kobinett  by  the  Company.     That  the  as- 
Little-    signment  could  not  be  found  among  the  papers  pre- 
^    "*     served  in  the  olRce  of  the  Company;  and  owing  to 
^ohn     *^®  death  of  the  then  secretary,  they  cannot  state 
V.       what  had  become  of  it.     But  tbey  believe  it  did  exist, 
stsAa.    and  for  proof  refer  to  four  papers  filed  with  the  answer. 
^'^]         That  it  may  be  true  that  the  note  and  order  exhibited 
with  the  bill  were  made  by  Robinett,  but  they  know 
nothing,  and  therefore  can  form  no  belief  concerning 
the  same.     If  made  by  him,  they  deny  that  the  said 
order  was  presented  at  the  office  of  the  Company,  or 
any  notice  of  it  given  to  the  Company,  previous  to 
the  presentation  of  the  order   of  Ferguson.     They 
deny  that  the  assignment  to  Ferguson  was  given  with- 
out consideration,  or  that  it  was  executed  at  a  date 
posterior  to  the  date  of  the  order  alleged  to  have  been 
given  to  the  plaintiff.     They  do  not  know  the  precise 
date  of  Ferguson's  assignment,  but  believe  it  was  prior 
in  date  tc  the  plaintiff's;  and  as  strong  proof  thereof, 
they  refer  to  two  of  the  papers  filed  with  the  answer, 
in  which  it  is  referred  to  as  bearing  date  the  1st  of 
February,  1839,  seven  days  before  the  date  of  the 
said  order.     And  having  paid  the  whole  sum  due  to 
Robinett  on  an  assignment  bearing  date  prior  to  the 
order  of  the  plaintiiT,  the  Company  ought  not  to  be 
compelled  to  pay  it  over  again. 

The  papers  referred  to  and  filed  as  exhibits  with 
the  foregoing  answer  are:  First — the  final  estimate 
for  the  work  done  by  Robinett,  on  section  66  of  the 
canal,  showing  that  there  was  due  to  him  on  the  1st 
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of  August,  1839,  the  sum  of  $6,599.07;  and  a  receipt     1867. 

attached,  dated  the  15th  of  October,  1839,  of  J.  C.    ^t^^ 

Robinett,  by  William  W.  Ferguson,  acknowledging  ~ 

the  payment  to  him  of  that  sura  in  full  of  all  demands     River 

against  the  Company  on  account  of  the  work  done  on  Kanawha 

that  section.     Second — a  power   of    attorney   from  Company 

Robinett  to  Ferguson,  dated  the  3d  of  August,  1837,    Little- 

by  which  Ferguson  was  authorized  to  act  for  him  in    ^^ 

his  absence,  sickness  or  death;  and  to  demand  and    V*^^®" 
'  '  jonn 

receive  from  the  James  River  and  Kanawha  Company       v. 
all  moneys  that  might  from  time  to  time  become  due    ^X^alT" 
to  Robinett  under  his  contract  with  the  Company;  [^^ 

and  also  to  demand  and  receive  the  final  estimate,  to- 
gether with  the  whole  amount  of  the  retained  twenty 
per  cent,  when  the  said  section  should  be  completed. 
On  this  papei  is  the  following  endorsement:  R.  Josiah 
C.  Robinett  to  William  W.  Ferguson,  1st  February, 
1839 — power  of  attorney  and  assignment.  Third — a 
bond  of  indemnity  from  Ferguson  to  the  Company 
with  two  sureties.  This  bond  is  dated  the  15th  of 
October,  1839,  and  recites  that  Robinett  did  by  an 
instrument  in  writing,  dated  on  the  1st  of  February, 
1839,  transfer  and  assign  the  above  mentioned  moneys 
to  Ferguson,  and  directed  by  his  written  order  the 
saia  Company  to  pay  said  moneys  to  Ferguson,  which 
order  Ferguson  had  presented  and  demanded  pay- 
ment; that  John  Littlejohn  claims  a  part  of  said 
money  by  an  assignment  from  Robinett,  and  has  in- 
stituted a  suit  in  chancery  against  Ferguson,  Robinett 
and  the  Company,  and  Ferguson  had  agreed  to  in- 
demnify the  Company  against  the  claims  of  Little- 
john, if  the  money  is  paid  to  him.  And  he  binds 
himself  to  defend  the  suit  and  save  the  Company 
harmless.  Fourth — the  opinion  of  S.  S.  Baxter,  the 
attorney  for  the  Company,   dated  September  13th, 
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1867.     1839,  in  which  he  says,  he  had  seen  the  assignment 

Octobpi* 

Term.    ^^  Robinett  to  "W.  W.  Ferguson,  and  that  Ferguson 
~  informs  him  that  after  this  assignment  Captain  little- 

River    John  obtained  another  assignment  of  part  of  the  same 
Kanawha  claim.     He  refers  to  the  fact  that  Littlejohn  had  insti- 
Con^)any  tuted  a  suit  to  enforce  his  claim;  but  as  there  is  no 
Little-    restraining  order,  he  expresses  the  opinion,  that  Fer- 
guson is  entitled  to  the  money,  and  it  may  be  paid  to 
^ohn^    him ;  but  recommends  that  the  Company  require  in- 
V.       demnity.     The  Fifth — is  a  letter  from  Ferguson  to 
&  ale.    Colonel  Thomas  M.  Bondurant,  then  a  director  of  the 
^^]         Company.     This  letter  is  dated  Bent  creek,    25th 
July,  1839,  and  is  directed  to  Colonel  Bondurant,  in 
Buckingham,  where  he  resided.     The  wiiter  says:  I 
enclose  the  within  paper,  signed  by  J.  C.  Robinett, 
by  which  you  will  see  he  has  given  me  a  power  of  at- 
torney to  draw  his  final  estimate  en  station  6Q  of  the 
James  River  Canal;  also  his  reserved  twenty  per  cent. 
You  will  also  find  a  transfer  and  assignment  of  the 
same;  upon  which  two  papers  the  president  and  direc- 
tors will  no  doubt  be  safe  against  him  by  my  receipt 
for  the  money  due  him  at  this  time.     He  says:  I  am 
bound  for  him  to  a  considerable  amount.     He  requests 
Colonel  Bondurant,  if  it  is  too  much  trouble  for  him 
to  undertake,  to  let  him  know  when  the  next  meeting 
of  the  board  takes  place.     He  wishes  the  money  re- 
tained^ by  the  board  until  it  can  be  paid  to  him. 

Commissioner  Davis,  in  March,  1852,  made  his  re- 
port. He  had  no  evidence  before  him  but  that  filed 
in  the  cause.  He  refers  to  the  papers  hereinbefore 
mentioned,  and  upon  the  evidence  of  Mr.  Baxter's 
opinion,  and  the  recitals  in  the  bond,  he  reports  that 
Ferguson  did  have  an  assignment  from  Robinett  of 
the  whole  amount  due  to  him  by  the  James  River  and 
Kanawha  Company;  and  that  this  assignment  bore 
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date  the  1st  of  February,  1«39.     He  reports  that  the     1867. 

Octobfii* 

only  claims  upon  the  fund  is  this  assignmoDt  to  Fer-     Term. 
gosoD  and  the  order  in  favor  of  Littlejohn,  dated  the  ~ 
8th  day  of  February,  1839,  which  order  did  not  appear     River 
to  have  been  accepted  by  the  Company.  Kanawha 

The  cause  came  on  to  be  heard  on  the  23d  day  of  Company 
February,  1853,  upon  the  papers  formerly  read,  the    Little- 
answer  of  the  James  Kiver  and  Kanawha  Company,     ^^ 
with  the  replication  thereto,  and  the  report  of  Com-    ^Jj^^^' 

missioner  Davis,  to  which  there  were  no  exception;       v. 

,  -  ,  ,     .  «        .    .  .  1     .   , 1  .  .  Ferguson 

when  the  court  being  of  opinion,  that  the  assignment     &  als. 

to  Ferguson  not  being  produced,  the  refeience  to  it 
in  the  opinion  of  Mr.  Baxter  and  in  the  bond  of  in-  [60 

demnity,  if  admissible  evidence,  was  not  sufficient  to 
establish  the  existence  and  date  of  the  assignment. 
And  being  further  of  opinion,  that  the  order  in  favor 
of  Littlejohn  operated  as  an  assignment  of  that  much 
due  from  the  Company  to  Robinett,  and  that  the  pay- 
ment by  the  Company  to  Ferguson  after  notice  of 
that  order  was  illegal  and  Toid,  it  was  decreed,  that 
the  Company  should  pay  to  Littlejohn  the  principal 
money,  interest  and  costs  decreed  against  Robinett  by 
the  decree  of  the  28th  of  November,  1852,  viz. : 
$783.45,  with  interest  thereon  from  the  8th  of  Feb- 
ruary, 1839,  until  paid,  and  his  costs.  From  this  de- 
cree the  James  River  and  Kanawha  Company  obtained 
an  appeal  to  this  court  in  May,  1853. 

On  the  12th  of  November,  1853,  Ferguson  applied 
by  petition  to  the  circuit  court,  in  which  the  decree 
had  been  rendered,  to  be  permitted  to  enter  his  ap- 
pearance and  file  his  answer,  which  he  tendered. 
And  the  conrt  made  an  order,  that  his  said  petition 
be  granted,  unless  the  plaintiff  shows  cause  to  the 
contrary  on  or  before  the  next  term  of  the  court, 
after  being  served,  himself  or  his  counsel,  with  a  copy 
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1867.     of  this  order.     And  on  the  9th  of  May,  1859,    James 
Term/  Lyons,  Esq.,  as  counsel  for  Littlejohn,  acknowledged 


—  service  of  the  order. 

James 

River         On  the  9th  of  June,  1866,  the  court  made  anothei 
Kanawha  decree,  that  it  appearing  that  the  plaintiff,  by  coun- 
Company  g^j^  jjg^  acknowledged  service  of  the  decree  entered  in 
Little-    this  case  on  the  12th  of  November,  1853,  and  having 
^^  ^'     failed  to  show  sufficient  cause  to  the  contrary,  leave 
^ohn"    ^^  given  the  defendant,  William  W.  Ferguson,  to  file 
V.       the  petition  and  answer  mentioned  in  said  decree;  to 
^&&^!^  which  answer  the  plaintiff  replied  generally.      And 
thereupon  the  cause  came  on  to  be  heard,  &c,,  and  it 
was  decreed,  that  it  be  referred  to  one  of  the  com- 
missioners of  the  court  to  ascertain  and  report  whether 
61]         there  was  any  such  assignment  as  that  mentioned  in 
the  letter  to  Colonel  Bondurant;  whether  the  letter 
of  Ferguson  of  the  28th  of  July,  1839,   to  Colonel 
Bondurant,  or  the  assignment  referred  to  therein,  was 
laid  before  said  company,  or  its  duly  authorized  offi- 
cer, prior  to  the  22d  day  of  August,  1839;  whether 
between  said  dates  any  meeting  of  said  Company  was 
held,  and  if  held,  whether  Colonel  Bondurant  was 
present;  with  any  matter  specially  stated  deemed  per- 
tinent by  himself,  or  which  might  be  required  by  the 
parties  to  be  so  stated. 

On  the  10th  day  of  January,  1867,  another  decree 
was  made,  directing  the  commissioner  to  enquire  and 
report:  First. — Whether  the  assignment,  if  any,  by 
Robinett  to  Ferguson  was  fair,  and  made  for  valuable 
consideration  or  not.  Second. — If  it  was  fair,  and 
founded  on  valuable  consideration,  how  far  the  rights 
of  Ferguson  were  affected  by  his  failure  to  gi^e  notice 
to  the  James  River  and  Kanawha  Company  of  the 
existence  of  his  order,  until  after  Littlejohn  had  given 
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notice  of  the  order  under  which  he  claims,  if  such  was     1867. 
.1,    £    A.  October 

tne  tact.  Term. 

Ferguson,  in  his  petition,  set  out  the  grounds  on  ~ 

which  he  asked  that  he  might  be  admitted  a  defen-     Kiver 

dant,  and  that  the  decree  in  favor  of  Littlejohn  might  Kanawha 

be  reversed.     In  his  answer,  he  denied  the  allegations  Company 

in  the  bill  as  to  the  date  and  consideration  of  the  as-    Little- 

signment  to  him.     He  averred  that  the  assignment 

was  dated  on  the  1st  of  February,  1839,  and  was    "^q^^®' 

made  on  the  same  day.     That  the  consideration  of       v. 

Fercuson 
the  assignment  was  not  fraudulent,  but  was  valuable     &  ale. 

and  bona  fide.  That  Robinett  was  indebted  to  him 
at  the  time  for  money  lent  and  advanced  to  him ,  or  paid, 
laid  out  and  expended  for  him,  and  also  for  certain 
liabilities  which  he  had  incurred  foi  Robinett,  as  his 
security  and  for  his  benefit.  That  Robinett  was  a  man 
of  limited  means;  and  to  enable  him  to  execute  his 
contract  on  the  canal,  had  obtained  the  defendant's 
aid  in  supplying  him  with  money,  and  becoming  his 
security,  and  in  otherwise  pledging  his  credit  for  his  [62 
benefit.  That  from  the  first  time  Robinett  applied  to 
him  for  aid  as  aforesaid,  he  pledged  himself  to  reim- 
burse the  defendant,  and  make  him  safe  out  of  the 
money  he  was  to  receive  from  the  Company.  That 
the  defendant  enclosed  the  assignment  and  power  of 
attorney  to  Colonel  Bondurant,  filed,  as  defendant  is  in- 
formed, with  the  answer  of  the  Company.  That  this 
was  done  to  enable  Colonel  Bondurant  to  present  the 
defendant's  claims  to  the  Company;  and  he  believes 
it  was  done.  That  he  believes  his  claim  was  not  only 
prior  in  date  to  Littlejohn' s,  but  was  first  presented 
to  the  Company. 

The  defendant  insists,  that  he  ought  not  to  be  pre- 
judiced by  the  accidental  loss  of  the  assignment  by 
the  Company.     He  avers,    that    on    receiving    the 
Vol.  XVIII — 9 
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1867.     money^  he  applied  it  to  payments  due  to  himself  from 
Term.^  Robinett,  and  to  payments  for  which  he  was  liable 


~  for  him;  and  took  in  the  bonds  and  other  evidences 

James  ' 

River    of  debts,  and  obtained  receipts  and  vouchers  for  a  set- 

Ka^awha^l^™®^^?  and  he  afterwards  had  a  settlement   with 

Company  Robinett,    and    considered   the  transaction    entirely 

Little-    ended.     The  fact  that  no  process  had  been   served 

^^  °'     upon  him,  though  he  lived  in  Virginia  until  the  year 

^*hn^    1843,  and  the   confidence  in  the  superiority  of  his 

V.       claim  over  that  of  Littlejohn,  led  him  to  suppose  that 

^S^\b^  the  suit  had  been  abandoned,  and  he  was  entirely 

taken  by  surprise  when  informed  of  the  decree  that 

had  been  made  in  the  case. 

The  defendant  further  insists,  that  the  laches  of  the 
plaintiff  in  prosecuting  his  suit  should  defeat  him. 
That  if  process  had  been  served  upon  the  defendant 
during  the  lifetime  of  Chittenden,  the  secretary  of  the 
Company,  he  could  have  proved  his  assignment,  and 
the  notification  of  it  to  the  Company.  He  could  also 
have  pioved  the  due  application  of  the  money  which 
he  received  from  the  Company  to  the  payment  of 
63]  debts  due  to  him  from  Kobinett,  or  for  which  he  w^as 

responsible  for  him;  but  that  in  November,  1844,  his 
house  was  burnt,  and  his  papers  destroyed  in  the  fire, 
so  that  he  could  not  now  produce  his  receipts  and 
vouchers.  That  the  negligence  and  laches  in  serving 
the  defendant  with  process  was  the  more  reprehensi- 
ble, as  he  was  in  Virginia  when  the  suit  was  brought, 
and  did  not  remove  from  the  State  until  1843. 

Both  the  petition  and  the  answer  was  sworn  to  be- 
fore a  justice  of  the  county  of  St.  Louis,  in  the  State  of 
Missouri.  And  the  plaintiff  objected  to  the  answer, 
because  the  defendant  has  not  appeared  openly  in  Vir- 
ginia, but  is  still  a  non-resident. 

The  commissioner  returned  his  report  dated  Feb- 
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ruary  22d,  1867.     His  report  is  based  upon  the  papers     1867. 
in  the  cause,  and  a  certificate  of  William  P.  Munford,    Term. 


the  secretary  of  the  James  Kiver  and  Kanawha  Com-  ~ 

James 

pany,  containing  extracts  from  the  record  of  the  pro-     River 
ceedings  of  the  Board  of  Directors.     From  these  it  KaSawha 
appealed  that  meetings  of  the  board  were  held  on  the  Conapany 
7th,  8th,  9th,  and  10th  of  August,  1839,   at  all  of    Little- 
which  Colonel  Bondurant  was  present;  and  at  the    ^^ 
meeting  on  the  9th,  the  record  says:  Several  liens    ^^^^' 
npon  the  final  estimate  of  J.  C.  Eobinett,  on  section       v. 
66,  being  exhibited,  and  the  said  estimate  not  being     ^a^° 
returned,  on  consideration — ordered:  That  on  the  re- 
turn of  said  final  estimate,  pay  m  ent  thereof  be  withheld 
by  the  secretary  till  further  order  of  the  board.     On 
the  16th  of  September,  the  order  was  made  directing 
the  payment  of  the  money  to  Ferguson.     Mr.  Mun- 
ford further  stated,  that  he  had  examined  the  records 
of  the  Company,  and  had  found  no  reference  to  the 
assignment  by  Robinett  to  Ferguson  of  his  estimates 
for  work  done  on  section  66.     He  presumed  the  en- 
dorsement by  Mr.  Chittenden  on  the  power  of  attor- 
ney was  the  daw  at  which  he  received  notice  of  its 
execution.     All  the  docimients  of  so  early  a  date  as 
the  paper  in  question  were  destroyed  by  fire. 

The  commissioner  reported:  First. — That  there  [64 
was  such  an  assignment  as  that  mentioned  in  the  let- 
ter to  Colonel  Bondurant.  Second. — That  the  assign- 
ment was  laid  before  the  Board  of  Directors  of  the 
Company  prior  to  the  22d  of  August,  1839.  Third. — 
That  from  the  answer  of  the  Company  and  Ferguson, 
the  assignment  was  fair,  and  made  for  valuable  consid- 
eration; and  there  is  no  affirmative  evidence  to  sustain 
the  charge  of  fraud.  Fourth. — That  there  was  no  evi- 
dence or  grounds  to  infer  that  Littlejohn's  order  was 
presented  to  the  Company  before  that  of  Ferguson. 
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1867.     And  that  the  assignment  to  Ferguson  bore  date  on  the 
Term,     ^^t  of  February,  1839.    The  commissioner  further  re- 

~ ports,  that  the  receipt  of  Ferguson  to  the  Company  is 

River  as  attorney  for  Robinett,  under  the  power  of  attorney 
Kanawha  &^^^°  to  him,  dated  3d  of  August,  1837,  and  purports 
Company  ^  ^^  jj^  fyj^  qI  g^Q  demands  against  the  Company  under 
Little-  or  growing  out  of  Eobinett's  contract  ^ith  them  for 
^^  ^'  the  construction  of  section  66  of  their  canal,  and  is 
Little-    signed  J.  C.  Robinett,  by  William  W.  Ferguson.    And 

V.       he  submits  the  legal  inference  from  and  effect  of  this 
Ferguson  .    ^  x     ^i 

&  als.    receipt  to  the  court. 

The  plaintiff  excepted  to  the  report  of  the  commis- 
sioner: First. — Because  the  report  is  not  only  not  sus- 
tained by  the  evidence  in  the  cause,  but  is  in  direct 
opposition  to  it.  Second. — Because  it  is  in  opposition 
to  the  principles  of  la'v  and  practice,  well  settled  in 
the  court  of  chancery.  Third. — That  Ferguson  hav- 
ing received  the  money  from  the  Company,  as  attor- 
ney for  Robinett,  cannot  claim  to  have  received  and 
to  hold  it  as  creditor. 

The  cause  came  on  tc  be  finally  heard  on  the  13th 
of  March,  1867,  when  the  court  overruled  the  plain- 
tiff's exceptions  to  the  commissioner's  report,  and  con- 
fiimed  the  report,  and  decreed,  that  the  decree  of  the 
23d  of  February,  1853,  be  set  aside;  and  that  the 
plaintiff's  bill  be  dismissed  as  to  the  James  River  and 
Kanawha  Company  and  William  W.  Ferguson,  with 
their  costs.  From  this  decree  Littlejohn  obtained  an 
appeal  to  this  court. 
66]  Myers,  for  the  James  River  and  Kanawha  Conpany 

and  Ferguson,  insisted: 

1st.  That  Robinett  was  a  necessary  party,  the  plain- 
tiff claiming  as  his  assignee;  and  though  his  name  is 
in  the  subpoena,  he  was  not  made  a  party  by  the  bill. 

2d.  That  the  evidence  was  sufficient,  under  the  cir- 
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cumstances,  to  sustain  Ferguson's  claim  under  the  as-     1867. 
signment  to  him.     Or,  if  it  was  not  sufficient  to  satisfy    Tenn/ 


the  conscience  of  the  chancellor,  it  \i  as  at  least  of  such  — 

'  James 

a  character  that  the  court  should  not  have  decided     River 
agaiost  it  without  ordering  an  issue  before  a  jury;  and  Kaiiawha 
this  specially  as  both  commissioners  had,  by  their  re-  Company 
ports,  given  Ferguson  priority  over  Littlejohn;  and    Little- 
Dans'  report  had  not  been  excepted  to.  ^^ 

3d.  That  the  court  erred  in  its  first  decree  in  treat-    ^^}'^^ 

John 

ing  Littlejohn' s  claim  as  fully  proved  by  the  note  and  v. 
order  which  he  filed.  The  James  Ei\er  and  Kanawha  ^^!^^ 
Company  make  no  admission  that  these  papers  were 
made  by  Robinett;  but  they  put  the  plaintifif  on  strict 
proof.  And  the  proceeding  being  against  Robinett 
and  Ferguson  as  absent  defendants,  the  law  requires 
that  proof  shall  be  taken  of  the  plaintiff's  demand. 
See  Tate's  Dig.  p.  58,  59,  §  2.  It  was  moreover 
necessary  that  the  plaintifif  should  prove  that  his  order 
ivas  the  first  presented  or  notified  to  the  Company. 
2  Story's  Equ.  Jur.  §  1035a;  §  1047,  §  1057;  Lewin 
on  Trusts  604,  615;  Judsan  v.  Corcoran^  17  How.  U. 
8.  R.  612;  Moore's  ex'&r  v.  Holcomhe,  3  Leigh  597. 

4th.  The  application  by  Ferguson  to  be  permitted 
to  file  his  answer  and  show  error  in  the  decree  in  favor 
of  Littlejohn  is  under  the  act.  Code  ch.  171,  §  13,  p. 
045.  This  act  makes  no  reference  to  the  case  of  an 
appeal,  and  there  is  no  exception  in  the  statute,  whilst 
the  reasons  apply  just  as  forcibly  to  a  case  where  there 
has  been  an  appeal  by  another  party  as  where  no  ap- 
peal has  been  taken.  He  referred  to  Newcomh  v. 
Drummond^  4  Leigh  57.     That  was  a  case  intev partes  ;  [66 

and  the  reason  is  stronger  in  this  case,  in  which  Fer- 
guson was  no  party  in  the  appeal.  The  cases  cited  by 
the  counsel  on  the  other  side  have  reference  to  the  dis- 
tinction between  interlocutory  and  final  decrees. 
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1867.         5th.  Ferguson  presented  his  petititon  to  the  couit 
Term/  ^  ^^^  same  year  in  which  the  decree  was  made,  and 


~  the  court  then  made  the  ordei  allowing  him  to  appear 

River    and  answer,   unless  the  plaintiff  should  show  cause 
Kanawha  against  it.     This  was  the  commencement  of  the  pro- 
Company  oeeding,  and  therefore  was  not  baried  by  the  statute. 
Little-        6th.  The  objection  to  the  answer  on  the  ground  that 
^^  ^'     Ferguson  did  not  appear  openly  in  the  State  is  based 
^ohn     "P^^  ^^^  ^^^^  ^^^^  *^®  provision  of  the  act  in  relation 
V.       to  foreign  attachments  applies  to  this  case.     The  Code 
Tf3^^  of  1860,  p.  651,  §  7,  relates  to  attachments ;  but  here 
the  proceeding  is  not  under  that  act,  but  under  the 
act  in  relation  to  absent  defendants. 

7th.  Ferguson  is  not  estopped  by  the  form  of  his  re- 
ceipt. He  is  shown  to  have  been  using  his  utmost  ex- 
ertions to  get  the  money  for  himself.  And  the  Com- 
pany and  the  plaintiff  understood  him  to  claim  it  as 
assignee. 

Lyons^  for  Littlejohn,  insisted : 
1st.  Kobinett  was  not  a  necessary  party.  That  in 
a  suit  by  an  assignee  against  the  debtor,  if  the  assign- 
ment is  of  the  whole  interest,  and  there  is  no  contro- 
versy between  the  assignor  and  assignee,  the  assignor 
is  not  a  necessary  party,  whether  at  law  or  in  i3quity. 
Lmnhert  v.  Nanwy^  2  Munf.  196;  Mayo  v.  Mwrchie^ 
3  Id.  358;  Newman  n^  Chapman^  2  Rand.  93.  Eob- 
inett  was  named  in  the  subpoena,  though  his  name  was 
omitted  in  the  bill ;  and  he  was  proceeded  against  by 
publication  as  a  party,  and  was  so  treated  throughout 
the  case.  But  if  Robinett  was  not  a  party,  and  the 
67]  treating  him  as  guch  was  an  error,  it  is  not  an  error 
that  Ferguson  can  object  to.  He  comes  in  as  an  ab- 
sent defendant  to  have  any  injustice  done  to  him  cor- 
rected; and  he  cannot  be  heard  in  this  court  upon  the 
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first  appeal.     Heffeman  v.    Grymea^   2   Leigh  512;     1867. 
PlMt  V.  Hawlwnd,  10  Leigh  507.  ^em.' 


2d.  The  act,  Code  p.  708,  §  13,  authorizes  a  petition  ~ 

by  an  absent  defendant  for  a  re-hearing.     Is  it  the     River 
case  in  any  nation  or  country  that  a  foreigner  may  de-  Ka^wha 
feDd  a  suit  without  rendering  his  person  or  property  Company 
amenable  to  the  judgment  of  the  court  ?     And  yet    Little- 
here  is  a  party  living  in  Missouri  who,   remaining    ^^ 
abroad,  sends  his  petition  and  answer,  to  be  filed  in    ^Jj^^^" 
his  absence.  v. 

3d.  The  decree  of  1853  cannot  be  questioned.  The  ^3^ 
act  says,  if  the  party  appears  in  five  years,  he  may 
petition.  This  party  comes  in  1853,  and  gets  leave 
to  file  his  petition  upon  giving  notice;  and  no  step  is 
taken  until  1859,  and  no  order  made  until  1866.  The 
petition  did  not  stop  the  running  of  the  statute;  that 
could  only  be  done  by  the  decree.  Ershine  v.  Henry ^ 
9  Leigh  188;  1  Greenl.  Evi.  p.  147,  §  74;  1  Starkie's 
EvL  p.  34;  2  Cow.  &  Hill,  notes  p.  293,  note  298. 

4tb.  It  was  noTj  competent  to  the  Circuit  Court  to 
take  cognizance  of  any  matter  affecting  the  decree  of 
1853,  whilst  the  appeal  from  that  decree  was  depend- 
ing in  this  court.  A  final  decree  having  been  rendered 
in  the  cause,  and  an  appeal  taken  from  that  decree,  it 
was  no  longer  a  pending  cause  in  the  Circuit  Court, 
and  could  never  be  placed  again  upon  its  docket,  ex- 
cept by  the  decree  of  this  court  reversing  the  final  de- 
cree. Harvey  v.  Brcmson^  1  Leigh  108;  Hefeman^s 
admW  V.  Grymes^  2  Leigh  512;  TennenVs  heirs  v. 
rations,  6  Id.  196. 

5th.  The  evidence  upon  which  the  commissioner  le- 
IK>rted  in  favour  of  Ferguson,  and  upon  which  the 
court  below  based  its  decree,  is  not  competent  evi- 
dence; and  if  competent,  does  not  make  out  his  case. 

EivBs,  J.     Concurring  in  the  judgment  of  the  court         [68 
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1867.     in  these  cases,  I  yet  deem  it  proper  to  indicate  my 

Term/  dissent  from  so  much  of  the  opinion  as  sustains  the 

j^^^g    jurisdiction  upon  Ferguson's  petition  for  a  le-hearing. 

River    When  this  petition  was  presented  to  the  court  on  the 

Kanawha  l^th  of  November,  1853,  it  Tvas  net  received,  but  the 

Company  court  made  an  order  that  the  petitioner's  application 

Little-    be  granted,  unless  the  plaintiff  show  to  the  contrary 

^    ^'     on  or  before  the  next  term  of  this  court,  after  being 

Little-    served  himself  or  his  counsel  with  a  copy  of  this  order. 

V.       This  service  was  not  had  till  May  9th,   1859 — more 

&Sb!^°  than  five  years  after  the  date  of  the  decree.     The 

question  therefore  arises,  whether  this  is  a  compliance 

with  the  requirement  of  the  Code,  ch.  170,  §  13,  p. 

708. 

It  is  material  to  enquire,  in  the  first  place,  whether 
the  condition  imposed  by  the  court  upon  the  reception 
of  the  petition,  and  the  grant  of  its  prayer,  was  proper 
and  regular.  The  case  had  been  cor  eluded  in  that 
court,  and  an  appeal  had  been  taken  and  was  then 
pending  in  the  Court  of  Appeals.  The  petitioner  did 
not  place  himself  personally  in  the  jurisdiction  of  the 
court,  but  appeared  by  counsel  through  petition  and 
answer  qualified  to  and  certified  in  another  State;  it 
was,  therefore,  eminently  proper  in  my  view,  that  the 
court,  before  receiving  or  entertaining  the  petition, 
should  place  the  party  under  a  rule  to  notify  the  plain- 
tiff or  his  counsel  of  his  proceedings,  so  that  he  should 
have  notice  of  the  attempt  to  re-open  the  case;  and 
make  such  opposition  thereto,  or  ask  such  conditions 
of  the  non-resident  as  to  security  for  costs,  as  should 
comport  with  his  views  and  interests.  There  was  yet 
abundance  of  time  for  this  step;  and  it  was  clearly  in 
the  discretion  of  the  court  to  adopt  this  precaution, 
while  the  interest  of  no  party  could  have  been  jeopar- 
dized by  it;  and  the  court  might  be  tetter  prepared 
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upon  the  service  of  the  order  to  take  its  course.     This,     1867. 
of  course,  would  have  been  different  if  there  had  been    Term.^ 


anv  danger  of  an  efflux  of  time  within  which  the  ~ 

^  James 

statute  required  action  of  the  absent  defendant.  River 

It,  of  course,  devolved  upon  the  petitioner  or  his  KarSwha 
counsel  to  execute  this  order ;  until  he  did  so,  he  was  Co^pai^y 
not  in  court.     His  petiton  was  not  filed,  received  or    Little- 
entertained ;  nor  any  leave  given  for  the  filing  of  his    ^° 
answer,  or  the  re-hearing  of  the  cause.     These  papers    h^^^^' 
were  yet  in  the  custody  of  counsel,  and  could  not  be      v. 
the  basis  of  the  court's  action  until  its  condition  was     &s^^ 
fulfilled.    Under  such  circumstances,  I  cannot  consider  [^^ 

the  terms  of  the  statute  complied  with  until  the  9th 
day  of  June,  1866,  when  the  petitoner  acquainted  the 
court  with  the  service  of  its  order,  and  had  leave  for 
the  first  time  *'£o  file  his  petition  and  answer."  At 
that  time  he  was  precluded  from  this  resort  by  the 
statutory  bar. 

I  do  not  think  this  view  at  all  in  conflict  with  the 
cases  of  Overstreet  v.  Marshall^  3  Call  192,  and  Wil- 
liamson  v.Gayle  db  alsj  4  Gratt.  180.  Both  of  these 
cases  turn  upon  the  terms  of  the  acts  of  assembly  for 
granting  of  writs  of  error  and  supersedeas  in  the  one 
case,  and  of  appeals  in  the  other.  In  the  former  it 
was  held,  that  the  supersedeas  was  granted  at  the  date 
cf  the  judge's  crder  awarding  it;  and  was  not  barred, 
though  the  tarii  did  not  issue  until  after  five  years ;  and 
in  the  latter,  that  the  appeal  dates  from  its  allow- 
ance, and  was  not  affected  by  a  failure  to  give  bond 
within  five  years.  These  decisions  may  well  stand 
upon  and  be  justified  by  the  literal  terms  of  the  laws 
in  question ;  but  they  are  not  authority  to  show  that 
we  are  to  consider  a  party  as  having  petitioned  for  the 
le-hearing  of  a  case  when  he  was  virtually  told  by 
the  court  that  his  petition  could  not  be  received  nor 
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1867.     his  application  granted,  save  upon  a  condition,  (and 
Term/  ^^^^  ^  most  reasonable  and  proper  one,)  which  he  was 


~  therefore  bound  to  observe  and  fulfill.     I,  therefore, 

River    conclude  that  it  was  too  late  under  the  statute  to 
Kaiiawha  ^^^®r  the  said  order  of  9th  of  June,  1866;  and  the 
Company  ^q^^  ^f  ^]^q  defendant  Ferguson  is  not  aided  by  his 
Little-    answer  in  that  cause;  if,  indeed,  it  shall  be  allowed 
^^  ^'     to  weigh  as  responsive  ;  upon  which  1  do  not  pass. 
^ohn"        -^^^  ^^  ^  ^^  wrong  in  this  position,  I  hold  this  de- 
V.       fendant  concluded  by  his  laches  in  prosecuting  his 
^^°  remedy  under  our  statute,  under  the  authority  of  An- 
'^^]         derson  v.  Lively^  6  Leigh  77.  True,  the  laches  here  is  not 
so  great  or  of  such  duration  as  in  that  case,  but  is  under 
circumstaTices  calculated  to  make  it  as  inexcusable. 
His  co-defendant,  the  James  River  and    Kanawha 
Company  was,  by  its  appeal,  here  se'eking  to  attain 
the  same  object  that  a  re-hearing  was  designed  to  ac- 
complish for  him.     Shall  he  then   be  permitted  to 
avail  of  the  two  resorts  ?  and  is  not  the  implication 
strong  that  he  was  by  his  delay  abandoning  his  appli- 
cation below  and  relying  on  the  contest  waged  here 
for  him ,  in  the  name  of  this  Company,  which  we  have 
seen  has  no  substantial  interest  in  this  controversy  ? 
But  if  this  delay  be  not  the  more  indefensible  on  this 
account,   I  think  the  statute   of  limitations  always 
affords  by  analogy  and  legislative  prescription  what 
the  court  denounces  as  laches. 

On  these  two  grounds,  [  think,  the  court  belo\\ 
erred  in  re-hearing  this  cause. 

JoYNES,  J.  I  shall  first  dispose  of  the  case  of  LU- 
Uejohn  V.  Ferguson  <&  als. 

There  is  nothing  in  the  objection  that  the  Circuit 
Court  could  not  entertain  Ferguson's  petition  for  re- 
hearing, while  the  appeal  of  the  James  River  and  Ka- 
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nawha  Coir  pany  was  depending.     The  statute  (Code     1867. 
ch.  170,  §  13)  which  authorizes  an  absent  defendant    Term/ 
who  has  not  appeared,  &c.,  to  petition  to  have  the  ~T 
case  re-heard,  makes  no  exception  of  cases  in  which  an    River 
appeal  has  been  taken.     It  is  true  the  appeal  was  Ka^wha 
really  prosecuted  for  Ferguson's  benefit.     But  on  the  Co^^pany 
appeal  advantage  could  be  taken  only  of  errors  in  the    Little- 
record  as  it  stood  at  the  time  of  the  decree  complained    ^^ 
of,  while  Ferguson  had  the  right,  under  the  statute,    kittle- 
to  file  his  answer  and  introduce  evidence  so  as  to       v. 
make,  if  he  could,  a  different  case.     It  is  true,  that    ^^,^ 
after  the  appeal  there  'w  as  no  longer  a  case  pending         [^^ 
in  the  Circuit  Court.     But  that  was  not  for  the  rea- 
son that  an  appeal  had  been  taken,  but  for  the  reason 
that  the  case  had  been  ended  in  that  court  by  a  final 
decree.     But  the  original  papers  remain  in  the  Circuit 
Court  after  an  appeal,  and  there  is  no  difficulty  in  re- 
instating the  case  on  the  docket  when  a  petition  for 
re-hearing  is  filed. 

The  appeal,  however,  in  such  a  case  will  not  be  dis- 
missed upon  the  filing  of  the  petition  for  re-hearing, 
as  the  decree  complained  of  can  only  be  altered  or  set 
aside  on  the  re-hearing.  Piatt  v.  Howlandy  10  Leigh 
507.  If  on  the  re-hearing  the  decree,  or  so  much  of 
it  as  is  the  subject  of  appeal,  is  wholly  set  aside,  a  dis- 
mission of  the  appeal,  will,  as  a  general  rule,  follow 
as  a  matter  of  course.  But  if  an  appeal  from  the  de- 
cree on  the  re-hearing  should  be  taken  before  the  ap- 
peal from  the  original  decree  has  been  dismissed,  the 
appellate  court  may  refuse  to  dismiss  the  appeal,  inas- 
much as  the  decree  on  the  rehearing  may  perhaps  be 
reversed  on  the  appeal  taken  from  it.  In  this  in- 
stance, there  has  been  no  motion  to  dismiss  the  appeal 
from  the  original  decree,  so  that  both  appeals  are  now 
before  us  for  decision. 
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1867.         It  was  essential  to  the  jurisdiction  of  the  court  upon 
Term/  *^®  proceedings  for  a  re-heaiing  that  they  should  ap- 


~ pear  to  have  been  duly  instituted  within  the  time  pre- 

River    scribed  by  law.     And  as  was  held  by  this  court  in  the 

Kanawha  ^'^®  ^^  ^  ^^^^  ^^  review,  it  was  incumbent  on  Ferguson 

Company  ^q  show  this  affirmatively,  though  no  objection  were 

Little-    made  that  the  proceedings  were  too  late.     Shepherd 

^*'^"*     V.  Lariie,  6  Munf.  529. 

Little-        It  ^3^s  suggested  at  the  bar  that  the  language  of 
V.       the  statute  requires  that  the  proceedings  shall  be  con- 
^^^  eluded,  as  well  as  commenced,  within  the  time  limited. 
'<^2]  But  such  a  construction  would   be  inconvenient  and 

harsh  in  its  results,  would  be  inconsistent  with  what 
is  required  in  analogous  cases,  and  is  not  demanded 
by  the  language.  The  language  is,  that  the  absent 
defendant  may,  within  the  time  limited,  '* petition  to 
have  the  case  re-heard,  a^id  may  plead  or  answer,  and 
have  any  injustice  in  the  proceedings  corrected." 
This  language  is  satisfied  when  the  absent  defendant, 
within  the  time  limited,  ''petitions  to  have  the  case 
re-heard."  But  the  question  remains,  and  is  impor- 
tant in  this  case,  whether  it  is  enough  that  he  should 
present  his  petition  to  the  court  within  the  time  limi- 
ted, or  must  he  go  further  within  the  time  limited, 
and  obtain  leave  of  the  court  to  file  his  petition,  upon 
notice  to  the  adverse  party  ? 

It  seems  to  me  that  the  absent  defendant  petitions 
to  have  the  case  re-heard  ''within  the  terms  and 
within  the  meaning  of  the  statute"  when  he  presents 
his  petition  to  the  court.  And,  for  this  purpose,  it 
matters  not  whether  he  is  allowed  to  file  his  petition 
at  once  as  matter  of  right,  or  whether  he  is  required 
to  obtain  leave  of  the  court  to  do  so  after  the  notice 
to  the  adverse  party.  In  either  case  he  has  begun  the 
proceeding.     He  ought  not  to  lose  the  benefit  of  this 
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diligence  because  he  cannot  obtain  the  sanction  of  the     1867. 
court  within  the  time  prescribed.     He  may  fail  to  do    Term/ 

this  without  any  fault  of  his  own — as,  for  example,  ~ 

from  the  failure  of  the  court  to  sit.     The  language  of     River 
the  statute  requires  that  the  absent  defendant  shall  do  KacSwha 
an  act  within  the  time;  namely,  that  he  shall  ''  peti-  Company 
tion  to  have  the  case  re-heard;"  it  does  not  require    Little- 
anything  more.     If  we  say  he  must  do  more,  we  go    ^^ 
beyond  the  statute,  unless  indeed,  we  can  say,  that  a    ^^^^- 
party  does  not  petition  the  court  until  the  court  agrees       v. 
to  entertain  his  petition.  ^^^^ 

Upon  the  view  which  I  take,  the  degree  of  diligence  [73 

required  by  this  statute,  is  certain  and  definite,  and 
is  the  same  in  all  case.  But  if  leave  of  the  court  rt  ust 
be  obtained  after  nctice  to  the  adverse  party,  the  dili- 
gence to  be  used  to  avoid  the  bar  will  be  different  in 
different  cases,  in  proportion  to  the  greater  or  less  time 
requisite  for  giving  the  notice  and  getting  the  leave. 
If  notice  to  the  other  party  is  necessary,  the  court  has 
no  discretion  to  dispense  with  it;  and  if  it  had,  it 
surely  ought  not  to  depend  on  the  discretion  of  the 
court  whether  the  party  shall  be  in  time  or  not. 
Suppose  the  court,  upon  hearing  the  application,  re- 
fuses to  give  the  leave,  and  the  party  is  obliged  to  ap- 
peal. The  time  may  run  out  before  he  can  obtain  the 
leave  by  the  judgment  of  the  appellate  court.  Is  he, 
in  such  a  case,  to  be  turned  out  of  court  because  he 
has  not  obtained  the  leave  of  the  court  T^ithin  the 
time,  when  he  has  been  doing  his  utmost  for  years  to 
obtain  it  ?  Or.  suppose  the  party  should  fail  to  get 
the  leave  of  the  court  in  consequence  of  the  failure 
of  the  court  to  sit.  Is  the  delay  in  such  a  case  to  be 
inputed  to  him  ?  This  particular  difficulty  might  be 
remov^ed  by  holding  that  it  is  the  notice  to  the  adverse 
party,  and  not  the  leave  of  the  court,  which  deter- 
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1867.     mines  the  application  of  the  statutory  bar.     But  this 
Term/  construction  is  not  sustained  by  the  language  of  the 


— statute,  or  by  the  analogies  of  the  law  in  like  cases, 

River    and  is  liable  to  most  of  the  ojections  which  apply  to 

Kanawha  ^^®  <^^ll®'*- 

Company      The  view  which  I  have  been  urging  makes  the  con- 
Little-    struction  of  this  statute  conform  to  the  analogies  in 
^^  "'     like  cases.     Thus,  imder  a  former  law,  it  was  pro- 
Little-    vided  that  no  supersedeas,  &c.,  should  be  ''granted'' 
V.       after  five  years.     It  was  held,  that  the  order  allowing 
^^Ib^  a  supersedeas  was  the  commencement  of  proceedings, 
so  as  to  avoid  the  bar  of  the  statute,  though  the  super- 
sedeas bond  was  not  given,  and  of  course  the  superse- 

74]  deas  was  not  issued  within  the  five  years.      Over  street 

V.  Marshall  &  al,  3  Call  192.  By  the  ^t  of  1830-31, 
it  was  provided,  that  no  petition  preferred  to  the 
Court  of  Appeals,  or  to  any  judge  thereof,  should  be 
received  or  allowed  unless  preferred  within  five  years. 
It  was  held,  that  the  bar  of  the  statute  was  avoided 
by  the  presentation  of  the  petition  to  the  court  or  judge 
within  five  years,  though  the  appeal,  &c. ,  should  not  be 
allowed  within  that  time,  or  though  it  should  be  allowed 
on  condition  that  a  bond  should  be  given,  which  was 
not  given  in  that  time.  Williamson  v.  Gayle^  4 
Gratt.  180.  And  under  the  old  law  first  alluded  to, 
the  court  went  further,  and  held,  that  although  an 
order  allowing  a  supersedeas  had  not  been  made  with- 
in the  five  years,  yet  as  a  petition  had  been  presented 
which,  through  inadvertence  in  the  court,  had  not 
been  acted  on  until  after  the  time  had  elapsed,  the 
limitation  of  the  statute  did  not  apply.  PugJCs  &D^or 
V.  Jones,  6  Leigh  299. 

The  absent  defendant  is  proceeded  against  without 
notice  by  the  service  of  process,  and,  it  may  be,  with- 
out any  actual  knowledge  of  the  suit.     The  court  can 
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make  no  personal  decree  against  him  that  will  be  bind-     1867. 

ing  upon  him.     3  Gratt.  98;  9  Ho\\.  U.  S.  R.  336;  ^e^"^ 

24  Id.  195.     When  becomes  forward  to  controvert ";; 

James 

what  has  been  done  behind  his  back,  as  it  were,  and     River 
offers  to   submit  himself  to  the  jurisdiction   of   the  Kanawha 
court,  his  proceeding  should  not  be  treated  with  dis-  Company 
favor,  but  the  contrary.     Why,  then,  should  we,  by    Little- 
construction,  exact  conditions,  from  him  not  plainly    ^^ 
required  by  the  language  of  the  statute,  and  not  con-    ^^^^^' 
formable  to  what  is  required  in  analogous  cases  ?  v. 

Ferguson,  therefore,  commenced  his  proceedings  in  ^&^al8^° 
time,  and  saved  the  bar  of  the  statute.  But  after  do- 
ing so  he  delayed  for  more  than  five  years  to  give 
notice  of  them  to  Littlejohn,  and  then  took  no  other 
step  until  seven  years  later.  This  would  appear  to  hav  e 
been  great  laches,  and  might,  in  the  absence  of  expla- 
nation, have  authorized  the  Circuit  Court  to  dismiss  [75 
the  proceedings,  if  a  motion  had  been  made  to  that 
effect.  Anderson^ 8  adm^r  v.  Lively^  6  Leigh  77.  But 
the  court,  in  that  case,  would  have  acted  not  on  the 
grourd  that  the  proceedings  were  barred  by  the  stat- 
ute, but  on  the  ground  of  laches  in  their  prosecution, 
and  the  action  of  the  couit  would  have  depended  on 
its  discretion,  under  all  the  circumstances.  William' 
son  V.  Gayle^  4  Gratt.  180.  No  motion  to  dismiss  the 
proceedings  on  this  ground  was  made  in  the  Circuit 
Court,  and  there  is  nothing  to  show  that  this  ground 
was  shown  for  cause  when  Littlejohn^  showed  cause  in 
1866  against  filing  the  petition  and  answer.  As  Fer- 
guson has  not  had  an  opportunity  of  explaining  his 
delay,  I  do  not  think  this  court  ought  now  to  dismiss 
his  pioceedings  on  that  ground.  The  delay  was  not 
80  great  but  that  the  court  can  see  that  it  might  per- 
haps have  been  satisfactorily  explained.  The  case 
must  therefore,  be  considered  upon  its  merits. 
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1867.         Littlejohn  and  Ferguson  each  claimed  to  have  an 
Term.    Older  drawn  by  Robinett  on  the  James  River  and  Ka- 


— nawha  Company :  that  of  Littlejohn  being  for  $783, 

River    and  that  of  Ferguson  being  for  the  whole  balance  due 

Kaimwha  from  the  Company  to  Robinett.     Littlejohn's  order, 

Company  ^hi^h  he  filed  with  his  bill,  bears  date  the  8th  day  of 

Little-    February,  1839,  while  Ferguson  alleged  that  his  order 

^^  "*     bore  date  the  first  day  of  the  same  month.     It  did 

^*  hn     ^^^  appear  which  of  these  orders  was  first  presented 

V.       or  made  known  to  the  Company,  so  that  the  question 

^^s^^  as  to  the  priority  of  right  between  them  depended  on 

the  priority  of  date  alone. 

The  answer  of  the  James  River  and  Kanawha  Com- 
pany disclaimed  all  knowledge  as  to  the  order  of  lit- 
tlejohn, but  did  not  dispute  its  genuineness,  or  ex- 
pressly call  for  proof  of  it.  It  was  treated  as  genuine 
by  the  commissioner  and  by  the  court,  and  pr^^of  oJ  it 
was  not  insisted  on  by  the  Company.  Ferguson  did 
not  dispute  the  genuineness  of  Littlejohn's  order,  or 
76]  call  or  proof  of  it,  in  his  answer  or  before  the  commis- 
sioner, and  it  was  treated  as  genuine  throughout  the 
case.  Under  these  circumstances,  it  was  too  late  to 
make  the  objection  in  this  court  to  the  want  of  proof 
of  Littlejohn's  order.  Anderson  cfe  al.  v.  De  Soer^  6 
Gratt.  363.  Besides,  the  bill  alleges  that  the  order 
was  '* drawn"  by  Robinett,  and  this  was  suflScient 
under  the  Code  (ch.  171,  §  38)  to  dispense  with  proof 
of  the  signature  to  the  order,  in  the  absence  of  a  de- 
nial of  it  under  oath,  even  though  proof  had  been  ex- 
pressly called  for.  This  provision  of  the  code  fur- 
nishes a  rule  of  evidence,  and  it  applied  to  this  case, 
though  the  bill  was  filed  before  the  Code  went  into 
operation.  SomerviUe  v.  Wimbish^  7  Gratt.  205; 
Usher'' 8  heirs  v.  Pride^  15  Gratt.  190.  It  must, 
therefore,  be  taken  as  a  fact  in  the  case,  that  Little- 
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John  held  an  order  from  Robinett  bearing  date  the  8th     1867. 
day  of  February,  1839.  Term/ 

The  bill,  after  alleging  that  the  plaintiff  held  an  — 

Older  dated  the  8th  day  of  February,  1839,  and  that     River 
he  had  presented  it  to  the  Company,  proceeded  to  Kanawha 
allege,  that  another  order  was  presented  to  the  Com-  ^^^pany 
pany  from  Robinett,    in  favor  of  Ferguson,  for  the    Little- 
whole  balance  due  from  the  Company  to  Robinett,     ^^ 
and  then  uses  these  words,  ^*  which  [that  is,  Ferguson's    ^Jj^^®' 
order]  purports  to  have  been  drawn  also  on  the  8th       v. 
day  of  February,  1839,  and  it  is  pretended  was  drawn    &^^^ 
before  the  order  in  favor   of   your    orator."     The 
answer  of  the  Company  did  not  pretend  to  any  actual 
knowledge  as  to  Ferguson's  order.     Ferguson,  in  his 
answer,  alleges  that  the  statement  of  the  bill  in  rela- 
tion to  the  date  of  his  assignment  is  untrue  and  then 
proceeds  thus:  *'The  date  of  the  said  assignment  to 
this  respondent  was  the  1st  of  February,  (not  the  8th 
of  February,)  1839,  and  the  assignment  was  actually 
made  on  the  said  1st  day  of  February,  when  it  bore 
date."     It  was  alleged  that  this  order  had  been  left 
in  the  possession  of  the  James  River  and  Kanawha 
Company,  and  had  been  lost. 

The  bill  called  for  no  discovery  as  to  the  date  of  [77 
Fer^son's  order.  The  allegation  of  the  ans\\er  in 
respect  to  the  date  of  Ferguson's  order  was  affirma- 
tive matter,  not  responsive  to  any  allegation  of  the 
bill,  and  the  burden,  therefore  lay  on  Ferguson  to 
prove  it.  2  Rob.  Pract.  (old)  330,  and  cases  cited; 
Clarke  v.  White^  12  Peters  R.  178;  opinion  of  Green, 
J.  in  Taylor  v.  Moore^  2  Rand.  563 ;  Leas^  ex* or  v. 
Eidson^  9  Gratt.  277. 

The  ease  of  Ferguson,  therefore,  derives  no  support 
from  his  answer,  and  must  depend  upon  the  evidence. 
There  is  no  direct  evidence  in  the  case  as  to  the  date 
Vol.  xvrii — 11 
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1867.     of  Ferguson's  order,  nor  is  there  any  direct  evidence 

Tenn.^  even  of  its  existence.     The  commissioners  to  whom 

"T  the  case  was  referred,  relied  upon  several  facts  and  cii- 

River    cumstances,  which  they  considered  sufficient  to  estab- 

Kanawha  lish  that  Ferguson  had  an  order  from  Robinett  for  the 

Company  ^^ole  balance  due  hun  by  the  Company,  and  that  it 

Little-    bore  date  on  the  1st  day  of  February,  1839.     I  shall 

^   *  '     not  consider  the  question,  whether  Ferguson  had  an 

^hn"    ^^^^^  *^  ^)  because  it  is  immaterial  whether  he  did  or 

V.       did  not  have  one,  unless  it  was  of  prior  date  to  Little- 
FGitnson 
Aals.    John's.     I  shall  confine  myself  to  an  examination  of 

the  grounds  which  are  relied  on  to  establish  that  the 
order  of  Ferguson  bears  date  on  the  1st  of  February, 
1839,  or  before  that  of  Littlejohn. 

The  first  thing  relied  on  is  the  opinion  given  by  Mr. 
Baxter  as  counsel  for  the  James  Kiver  and  Kanawha 
Company,  in  favor  of  Ferguson's  priority  over  Little- 
john, and  of  the  propriety  of  paying  the  money  to  him 
upon  his  giving  a  bond  of  indemnity.  The  production 
of  this  paper  may  prove  that  Mr.  Baxter  gave  siich  an 
opinion,  and  that  he  foimded  his  opinion  on  the  hy- 
pothesis of  a  certain  state  of  facts,  but  it  can  certainly 
prove  no  more.  Even  if  the  facts  on  which  the 
opinion  was  based  had  been  stated  as  being  within  the 
knowledge  of  Mr.  Baxter,  the  statement  of  them  in 
78]  this  paper  would  not  be  evidence  of  them.  But  it  is 
evident  from  the  opinion,  that  Mr.  Baxter  had  never 
seen  Littlejohn' s  order,  (the  bill  had  not  then  been 
filed,)  and  that  he  relied  upon  Ferguson's  representa- 
tion to  him  that  his  order  was  prior  to  Littlejohn' s. 

The  next  thing  relied  upon  is,  the  recital  in  the 
bond  which  Ferguson  gave  to  the  Company  on  the 
15th  day  of  October,  1839,  on  receiving  from  them 
the  balance  due  to  Eobinett,  and  by  which  he  under- 
took to  defend  Littlejohn' s  suit,  and  to  indemnify  the 
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Company  against  Littlejohn's  claim.     This  bond  re-     1867. 
cites  as  a  fact,  that  Robinett  made  the  transfer  to    xeim' 


Ferguson  by  an  instrument  of  writing  bearing  date  ~ 

the  1st  day  of  February,  1839.  River 

The  production  of  this  bond  may  prove  that  the  Ka^wha 
Company  paid  the  money  to  Ferguson  on  the  ground  Company 
that  his  crdei   was  believed  to  be  of  prior  date  to    Little- 
Littlejohn's;  or,  if  you  please,  on  the  ground  that  his    ^^ 
order  was  believed  to  bear  date  on  the  Ist  day  of  Feb-    ^^^|^' 
roary,  but  it  does  not  prove  that  in  point  of  fact  it  did       v. 
bear  that  date,  or  any  date  prior  to  that  of  Little-    ^^^^ 
John's  order.     The  recital  is  really  nothing  more  than 
the  declaration  of  the  Company  and  of  Ferguson  aflSrm- 
ing  the  existence  of  the  facts  recited  as  the  motive 
and  justification  for  what  they  then  did.     And  now, 
when  the  propriety  of  what  they  then  did  is  called  in 
qoestion,  depending  upon  the  truth  of  the  facts  recited, 
they  produce  their  own  declaration  that  these  facts 
existed,  to  prove  in  their  own  favor  that,  in  point  of 
fact,  they  did  really  exist. 

It  is  undoubtedly  true,  that  upon  reading  the  recital 
in  this  bond  we  feel  that  there  is  a  certain  degree  of 
probability  that  the  parties  concerned  took  pains  to 
ascertain  the  date  of  Ferguson's  order  and  to  recite  it 
correctly,  and  in  proportion  to  our  confidence  in  the 
intelligence  and  integrity  of  these  parties,  we  feel  a 
greater  or  less  degree  of  moral  conviction  that  the 
facts  really  were  as  they  recited  them  to  be.  But  if 
there  had  been  no  bond  and  no  recital,  and  nothing  [79 
but  the  payment  of  the  money  by  the  Company  to  Fer- 
guson, we  might  have  felt,  in  like  manner,  that  there 
was  a  certain  degree  of  probability,  and  perhaps  a  very 
high  degree,  that  the  order  in  favor  of  Ferguson  was 
the  oldest,  from  the  fact  that  the  Company,  with  the 
means  of  ascertaining  the  facts  and  a  motive  for  doing 
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1867.     SO,  paid  the  money  upon  it.     But  this  would  be  neither 
Tenn/  more  nor  less  than  to  make  the  mere  payment  of  the 


— money  justify  itself.     And  yet,  in  principle,  it  would 

River    be  of  a  piece  with  what  I  am  now  considering. 
Kanawha      There  is  but  one  other  circumstance  relied  upon  to 
Company  prove  the  date  of  Ferguson's  order.     It  is  the  endorse- 
Little-    ment  on  the  power  of  attorney  from  Robinett  to  Fer- 
^^    '     guson.     We  have  no  explanation  of  this  endorsement. 
Little-    ^ff^Q  ^q  jj^^  know  when,  why,  or  by  whom  it  was  made. 
V.       We  do  not  know  to  what  tne  date  '*  February  1st, 
^^k'^  1^39,"  refers.     Mr.  Munford,  the  present  secretary 
of  the  Company,  supposes  it  to  refer  to  the  time  at 
which  the  power  of  attorney  was  first  made  known  to 
the  Company.     It  certainly  did  net  representthe  date 
of  the  power  of  attorney  on  which  it  was  endorsed. 
What  ground  is  there  for  saying  that  it  had  reference 
to  an  assignment  on  another  paper  which  is  not  shown 
to  have  been  with  the  power  of  attorney,  and  that  it 
was  intended  to  indicate  the  date  of  that  assignment? 
What  is  there  to  show  that  tte  person  who  made  that 
endorsement  did  not  regard  the  power  of  attorney  as 
in  eflfect  an  assignment,  and  refer  to  it  as  a  power  of 
attorney  and  assignment  ? 

It  is  evident,  therefore,  that  this  endorsement,  even 
if  it  could  be  used  at  all  as  evidence  of  what  is  stated 
in  it,  proves  nothing  to  the  present  purpose. 

It  seems  to  me,  therefore,  to  be  very  clear,  that  Fer- 
guson failed  to  establish  that  his  order  was  dated  on 
the  1st  of  February,   1839,  or  that  it  bore  date  prior 
to  Littlejohn's.     In  the  absence  of  any  evidence  on  the 
80]  subject,   the  presumption  must  be  that  Littlejohn's 

order  was  given  first.  For  it  would  have  been  an  act 
of  folly  as  well  as  a  fraud  in  Robinett  to  give  Little- 
john  an  order  for  the  amount  of  his  debt  when  he  had 
already  given  Ferguson  an  order  for  the  whole  balance 
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due  him  from  the  Company.  The  court  will  not  pre-  1867. 
sume  this,  in  the  absence  of  all  evidence,  but  will  pre-  Term, 
same  the  contrary.  ""j^ 

After  Littlejohu  filed  his  bill  in  October,  1839,  he     River 
took  no  other  step  in  the  case  until  1849,  when  he  ob-  Kanawha 
tained  orders  of  publication  against  Kobinett  and  Fer-  Company 
guson  as  absent  defendants.     In  the  absence  of  expla-    Little- 
nation,  this  seems  to  have  been  great  laches;  but  I  do    ^^ 
not  think  we  are  authorized  to  dismiss  the  bill  on  that    ^^^^ 
ground.     If  we  were  to  do  so,  we  should  go  beyond       v. 
any  former  decision  of  this  court.     In  Chinn  v.  Mur-     &  ale. 
fay,  4  Gratt.  348,  this  court  sustained  a  suit  where 
there  had  been  a  much  greater  interruption  in  its  prose- 
cution.    In  this  case,  the  James  River  and  Kanawha 
CJompany  had  been  served  with  process,  and  Fergu- 
son, though  not  served  with  process,  was  aware  of  the 
suit,  and  stipulated  to  defend  the  Company  in  it.     He 
might,  therefore,  have  taken  steps  in  the  name  of  the 
Company — if  he  did  not  choose  to  appear — to  have  the 
suit  dismissed,   if  not  duly  prosecuted.     It  was  his 
laches,  therefore,  as  well  as  the  plaintiflF's.     On  this 
giound  Lord  Redesdale  refused,  in  Gifard  v.  Hort^ 
1  Sch.   &  Lef.  R.  386,  to  dismiss  a  bill  which  had 
been  pending,  without  active  proceedings,  for  forty 
years;  the  defendant  insisting  on  the  plaintiff's  laches 
in  proceeding  as  a  bar  to  the  relief  asked  for.     In 
CmwfoTcTs  ex^or  v.  Patterson^  11  Gratt.  364,  where 
this  court  dismissed  the  bill  en  account  of  the  laches 
of  the  plaintiff  in  the  prosecution  of  his  suit,  the  delay 
was  twenty-three  years ;  the  defendants  against  whom 
the  claim  was  made,  and  all  the  parties  who  were  cog- 
nizant of  the  transactions,  had  died,  and  there  was 
strong  ground  to  hold  that  the  plaintiff  had  acquiesced 
in  a  report  made  before  proceedings  in  this  suit  were         [81 
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1867.         In  this  case,  Ferguson  had  full  opportunity  to  make 
Term/  ^^  defence.     His  defence  rested  on  a  single  fact,  the 


"";; importance  and  conclusiveness  of  which  he  well  knew, 

River    and  which,  if  true,  could  be  easily  proved.     The  de- 

Kanawha  f^^^ce  of  the  Company  was  the  same.     If  he  chose  to 

Company  neglect  his  own  defence  and  that  of  the  Compauy 

Little-    upon  an  assumption  that  Littlejohn  had  abandoned  his 

•'^  "*     claim,  it  was  his  own  folly. 

Little-  These  views  dispose  fully  of  the  case  of  LitUejohn  v. 
V.  Ferguson  <&  aX.,  and  render  it  unuecessary  to  consider 
^^j^°  any  other  question  raised  in  that  case.  I  will  add, 
however,  that  if  Ferguson  had  established  the  priority 
of  his  order,  yet  as  it  was  admitted  to  have  been  given 
only  as  a  security  for  debts  and  liabilities,  an  account 
should  have  been  ordered  to  ascertain  the  amount 
due  upon  it,  so  that  the  residue  of  the  fund,  if  any, 
might  be  applied  to  Little  John's  claim. 

These  views  likewise  dispose  of  most  of  the  ques- 
tions in  the  case  of  James  River  and  Kanawha  Com- 
pany V.  LittUjohn.  There  was  no  exception  to  the 
report  of  the  commissioner  in  that  case;  but  none  was 
necessary.  The  commissioner  reported  that  he  had 
heard  no  evidence,  and  that  his  conclusions  were 
founded  entirely  upon  the  exhibits  in  the  case  to  which 
he  referred  in  detail.  Whether  these  papers  sus- 
tained the  conclusions  of  the  commissioner  was  a  ques- 
tion arising  on  the  face  of  the  report.  One  other 
question,  however,  has  been  raised  in  that  case  which 
remains  to  be  considered. 

It  is  insisted  that  Kobinett  was  an  indispensable 
party  to  Littlejohn's  bill,  and  that  although  his  name 
was  included  in  the  subpoena,  and  he  was  proceeded 
against  by  publication,  he  cannot  be  regarded  as  a 
party  in  the  cause,  according  to  the  case  of  Moseley 


Digitized  by 


Google 


i 


COURT   OF   APPEALS   OF   VIBGINIA.  87 

V.  Cocke^  7  Leigh  224,  and  other  cases,  and  that  the     1867. 

decree  must  be  reversed  on  that  ground.  Term/ 

It  is  sometimes  laid  down,  that  to  a  bill  filed  by  the  "";: 

'  ;;  James 

assignee  of  a  chose  in  action,  the  assignor  is  in  all    River 
coBes  an  indispensable  party.     It  was  so  said  by  Judge  Kanawha 


Scott,  delivering  the  opinion  of  a  special  court  in  Cor-  Company 
lin  V.  Emerson^  10  Leigh  663.     But  this  language    Little- 
ought  to  be  understood  with  reference  to  the  case  in    ^^ 
which  it  was  used.     There  was  no  proof  of  the  assign-    ^^^ 
ment  in  that  case;  it  was  not  before  the  court,  and  the       v. 
court  could  not  say,  therefore,  whether  it  was  absolute   ^JSI^"^ 
and  unconditional  or  otherwise.     The  want  of  proof         [83 
of  the  assignment  seems  to  have  been  the  point  mainly 
urged  in  the  aiguttont,  and  the  authorities  bearing  on 
the  necessity  of  making  the  assignor  a  party  were  not 
cited.     That  there  are  cases  in  which  the  assignor  is 
not  a  necessary  party  to  a  bill  filed  by  an  assignee,  ap- 
pears from  Newrnan  v.  Cha^pman^  2  Rand.  93,  which 
was  not  cited  in  Corhin  v.  Emerson.     I  do  not  think, 
therefore,  that  Corhin  v.  Emerson  can  be  regarded  as 
settling,  that  in  all  cases  whatsoever  the  assignor  is  an 
indispensable  party. 

It  is  a  general  rule,  that  all  persons  interest'^d  in  the 
subject  matter  of  the  suit  must  be  made  parties;  and 
this  rule  is  founded  on  the  reason,  that  courts  of  equity 
aun  ''to  do  complete  justice,  by  deciding  upon  and 
settling  the  rights  of  all  persons  interested  in  the  sub- 
ject matter  of  the  suit,  so  that  the  performance  of  the 
decree  of  the  court  may  be  ])erfectly  safe  to  those  who 
are  compelled  to  obey  it,  and  also  that  future  litiga- 
tion may  be  prevented."  Story  Eq.  PI.  §  72;  Cla/rk 
v.  Long^  4  Kand.  451 ;  Jo/meson'* s  adrrCr  v.  Dashields^ 
3  Gratt.  4.  There  are  exceptions  to  this  general  rule 
which,  in  the  language  of  Judge  Story,  ''will  be  found 
to  be  governed  by  the  same  principle,  which  is,  that 
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1867.     as  the  object  of  the  general  rule  is  to  accomplish  the 
Term.    Purposes  of  justice  between  all  the  parties  in  irterest, 
—  and  it  is  a  rule  founded,  in  some  sort,  upou  public  con- 

River    venience  and  policy,  ratler  than  upon  positive  prin- 
Kanawha  ciples  of  municipal  or  general  jurisprudence,  courts  of 
Company  equity  will  not  suffer  it  to  be  applied  so  as  to  defeat 
Little-    the  very  purposes  of  justice,  if  they  can  dispose  of  the 
^^  "*     merits  of  the  case  before  them  without  prejudice  to 
Little-    ^jjQ  rights  or  interests  of  other  persons  who  ate  not 
V.       parties."     Story  Eq.  PI.   §  77.      Consistently  with 
^e^^  these  general   principles.    Judge    Story,    upon    the 
83]         authority  of  numerous  cases  which  he  cites,  lays  dovni 
the  true  doctrine  as  to  assignois  to  be  this,  that  where 
the  assignment  is  absolute  and  unconditional,  leaving 
no  equitable  interest  whatever  in  the  assignee,  and 
the  extent  and  validity  of  the  assignment  are  not 
doubted  or  denied,  and  there  is  no  remaining  liability 
in  the  assignor  to  be  affected  by  the  decree,  it  is  not 
necessary  to  make  the  assignor  a  party.     And  Chan- 
cellor Walworth,  in  a  case  not  cited  by  Judge  Story, 
held,  after  an  examination  of  the  authorities,  that 
where  the  assignment  purports  to  transfer  the  whole 
iuterest  of  the  assignor,   and  there  is  nothing  in  the 
pleadings  or  proof  to  induce  a  belief  that  it  did  not 
really  do  so,  it  is  not  necessary  to  make  the  assignor  a 
party.      Ward  v.    Van  Bokkelen,  2  Paige's  E.  289. 

In  this  case  no  decree  was  sought  against  Robinett. 
Ferguson  and  the  James  River  and  Kanawha  Company 
claimed  that  Robinett  had  parted  with  his  whole  in- 
terest, and  they  both  treated  the  controversy  as  one 
between  Littlejohn  and  Ferguson  alone.  Hence,  when 
the  Company  paid  the  money  to  Ferguson,  it  took 
from  him  indemnity  against  Littlejohn,  but  none 
against  Robinett.  And  accordingly  neither  of  tHem 
objected  in  the  court  below  to  the  failure  to  make 
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Bobinett  a  party.     If  it  appeared  that  Kobinett  was     1867. 
a  necessary  party,  this  court  would  reverse  the  decree    Term/ 

OD  that  ground,  although  the  objection  was  not  taken  ~ 

by  demurrer  or  otherwise  in  the  Circuit  Court.     Clark     River 
V.  Zonff^  4  Rand.  457,  and  cases  cited;   Taylor^ s  adnCr  Kanawha 
V,  Spindle,  2  Gratt.  44.     But  this  court  will  not  re-  Ck)mpany 
Terse  a  decree  for  the  failure  to  make  a  party  where    Little- 
it  appears  aflirmatively  that  the  party,  if  he  had  been    ^^ 
brought  before  the  court,  would  have  been  merely  a    V^^^®" 
formal  party,  against  whom  no  decree  was  asked,  and       v. 
whose  presence  was  not  necessary  for  the  protection    ^^S!^ 
of  any  of  the  defendants.  [84 

I  am  of  opinion,  therefore,  that  the  decree  in  Little' 
John  V.  Ferguson  cfe  al,  should  be  reversed,  and  that 
in  James  River  cmd  KanoAJoha  Company  v.  LitUejohn 
affirmed. 

MoNCDRE,  P.  concurred  in  the  opinion  of  Judge 
Joynes^  except  upon  the  question  \^hether  Ferguson's 
petition  was  barred  by  the  statute.  Upon  that  point 
he  expressed  no  opinion,  saying  that  he  had  not  ex- 
amined it. 

All  the  judges  concurietl  in  affirming  the  decree  in 
the  James  Kiver  and  Kanawha  Company  against 
littlejohn,  concurring  in  the  opinion  of  Joynes,  J., 
except  that  Judge  Rives  said  he  expressed  no  opinion 
on  the  weight  that  was  to  be  given  to  Ferguson's 
ansiKer. 

The  James  River  and  Ko/nawha  Company  v.  Little- 
john, aJSmned. 

Littlejohn  v.  Ferguson  cfe  als. ,  reversed. 


Vol.  xvni — 12 
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Ricfimond. 

Ig^  Lawhorne,  €X  parte. 

January 

Term. 
g5"|  January  15. 

The  22d  section  of  article  VI,  of  the  constitution  of  Virginia  applies 
to  all  State  officers  ;  and  the  Grovemor,  whose  term  has  ex- 
pired, holds  over  until  his  successor  is  qualified. 

This  was  a  petition  to  this  court  by  James  Law- 
home  for  a  writ  of  habeas  corpv^.  The  petitioner 
stated  in  his  petition,  that  he  was  confined  in  the 
penitentiary  under  a  sentence  of  the  county  court  of 
Nelson  county,  for  grand  larceny.  That  on  the  13th 
of  January,  1868,  Francis  Peirpoint,  Governor  of  the 
State  of  Virginia,  granted  to  him  a  full  and  immediate 
pardon;  but  that  James  F.  Pendleton,  Esq.,  the 
superintendent  of  the  penitentiary,  refused  to  release 
him,  on  the  ground  that  the  term  for  which  Governor 
Peirpoint  had  been  elected  Governor  had  expired  on 
the  1st  day  of  January,  1868,  or  the  day  previous, 
and  that  therefore  he  had  no  authority  to  pardon  the 
petitioner. 

At  the  foot  of  the  petition  there  was  a  statement 
by  Mr.  Pendleton  that  the  facts  stated  in  the  petition 
were  true;  and  that  he  only  held  the  petitioner  that 
the  question,  whether  Governor  Peirpoint  continued 
in  office  after  his  official  term  had  expired,  no  successor 
to  him  having  been  elected  or  qualified,  might  be 
judicially  determined. 
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Ne^son^  for  the  petitioner.  1868. 

January 
Term. 

MoscuBE,  P.  delivered  the  opinion^  of  the  court :       — ~ 

This  case  depends  upon  the  question,  whether  the  home 
Governor  is  an  officer  within  the  meaning  of  the^^  ^86 
twenty -second  section  of  the  sixth  article  of  the  con- 
stitution of  the  State,  which  declares,  that  '* judges 
and  all  other  officers,  whether  elected  or  appointed, 
shall  continue  to  discharge  the  duties  of  their  respec- 
tive offices,  after  their  terms  of  service  have  expired, 
until  their  successors  are  qualified." 

If  this  section  stood  alone,  and  unaffected  by  the 
context,  there  could  not  be  two  opinions  as  to  its 
meaning.  It  uses  the  plainest  possible  language  to 
embrace  all  officers,  except  that  it  does  not  mention 
them  all  by  name.  '*  Judges"  alone  are  specifically 
named,  no  doubt  because  the  provision  was  made  in 
that  part  of  the  constitution  which  relates,  generally, 
to  the  **  Judiciary  Department."  Had  it  been  made 
in  that  part  which  relates  to  the  ''Executive  Depart- 
ment," the  ''Governor"  would  no  doubt  have  been 
named  instead  of  the  "Judges,"  and  the  language 
wofuld  then  have  been,  "the  Governor  and  all  other 
officers,  whether  elected  or  appointed,"  &c.  The 
(lovemor  is  certainly  an  offix^er  in  the  proper  and  ordi- 
nary acceptation  of  the  word;  and  he  is  expressly 
called  an  officer,  and  described  as  holding  an  office,  in 
the  constitution  itself.  Article  V,  §§  1,  3,  4  and  9. 
There  is  at  least  as  much  reason  for  including  the 
Governor  in  the  provision  in  question  as  any  other 
officer  of  the  government.  If  it  be  important  that 
there  should  always  be  some  person  in  existence  to 
perform  the  duties  of  every  office  of  government,  and 
especially  every  constitutional  office,  surely  this  reason 
appUes  with  the  greatest  possible  force  to  that  office 
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1868.  to  which  belongs  ''the  chief  executive  power  of  the 
T^rm?^  coramonwealth.  That  this  was  the  view  of  the  framers 
~T~" —  of  the  constitution  is  shown  by  the  fact  that  they  took 
home  special  care  to  provide  for  the  perfonrance  of  the 
ex  pa  .  ^j^^j^  ^f  ^jjQ  office  of  Grovernor  in  case  of  his  death  or 
87]  failure  or  inability  to  discharge  his  duties  during  the 
term  for  which  he  was  elected.  Art.  V,  §  9.  They 
made  no  such  provision  in  regard  to  any  other  office 
(except  for  the  appointment  of  a  clerk  pro  tempore,] 
leaving  that  to  be  done  by  the  Legislature.  But  in 
regard  to  the  performance  of  the  duties  of  all  officers, 
including  the  Governor,  after  their  terms  of  service 
have  expired,  and  until  theii  successors  are  qualified, 
ample  provision  is  made  by  the  twenty-second  section 
of  the  sixth  article.  This  was  a  natural  and  proper 
provision  for  the  case.  It  is  important,  as  before 
stated,  that  there  should  be  some  person  always  ready 
to  perform  the  duties  of  every  office ;  and  when  an  in- 
cumbent has  served  out  the  term  for  which  he  was 
elected  or  appointed,  who  can  be  more  suitable  than 
he,  as  a  general  rule,  to  continue  to  discharge  the 
duties  of  his  office  until  his  successor  is  qualified  ?  He 
has  been  once  elected  or  appointed  to  the  office,  and 
is  therefore  presumed  to  be  fit  for  it.  He  has  served 
out  his  term,  and  is  therefore  presumed  to  be  familiar 
with  its  duties. 

Now  can  it  be  supposed  that  the  framers  of  the  con- 
stitution would  have  used  the  broad  and  plain  terms 
used  in  the  section  in  question  without  expressly  ex- 
cepting the  office  of  Governor,  if  they  had  intended  to 
except  it  ?  They  were  not  like  an  unlearned  testator 
making  his  will,  in  extremis  and  inop%  coneiliiy  and 
whose  words,  therefore,  will  be  indulgently  expounded 
to  eflfectuate  his  intention.  They  were  selected  for 
their  wisdom  to  do  the  important  work  of  framing  a 
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constitution  of  government  for  the  State.     They  had     1868. 
time  to  do  their  work  with  deliberation,  and  the  pre-    Tem7 

samption  is  that  they  weighed  with  care  and  well  un-  ""7^ 

derstood  every  word  which  they  used,  and  feit  the  im-     horae 
poitance  of  expressing  their  meaning  plainly.     When,  ^^  ^* 
therefore,  they  declared  that  *' Judges  and  all  othei 
officers,  whether  elected  or  appointed,  shall  continue 
to  discharge  the  duties  of  their  respective  offices, "  &c. , 
they  must  have  known  that  this  plain  and  compiehen-  [88 

sive  language,  standing  alone,  embraced  the  office  of 
Governor,  and  would  be  so  understood;  and  they 
must  have  seen  the  necessity  of  expressly  excepting 
that  office,  if  they  did  not  intend  to  embrace  it  in  the 
language  used.  That  they  did  not  expressly  make  the 
exception,  shows  very  strongly,  if  not  conclusively, 
that  they  intended  to  embrace  the  office  of  Governor. 
Such  being  the  plain  meaning  of  the  secticn  in 
question,  taken  by  itself,  if  there  can  be  anything  in 
the  con  text  (short  of  express  words)  sufficient  tc  change 
or  restrict  this  meaning  so  as  to  exclude  therefrom  the 
office  of  Governor,  surely  the  evidence  of  intention 
ought  to  be  very  strong  to  have  that  effect.  Let  us 
now  see  what  is  relied  on  in  the  argument  to  sustain 
the  restricted  construction  contended  for. 

It  is  argued  that  article  V,  which  relates  to  the 
'^Executive  Department"  makes  all  the  provision 
which  was  intended  to  be  made  in  the  constitution  in 
regard  to  the  office  of  Governor,  and  shows  that  he 
was  not  intended  to  be  embraced  in  the  twenty -second 
section  of  the  sixth  article.  The  only  sections  of  the 
fifth  article  which  have  a  material  bearing  on  the  sub- 
ject are  the  1st,  8th  and  9th,  which  are  as  follows  : 

"1.  The  chief  executive  power  of  this  common- 
wealth shall  be  vested  in  a  Governor.  He  shall  hold 
the  office  for  the  term  of  four  years,  to  commence  on 
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1868.     the  first  day  of  January  next  succeeding  his  election, 
l^mJ  ^^^  ^  ineligible  to  the  same  oflBce  for  the  term  next 

'~^        succeeding  that  for  which  he  was  elected,  and  to  any 
home    other  office  during  his  term  of  service." 

'*8.  A  Lieutenant-Governor  shall  be  elected  at  the 
same  time,  and  for  the  same  term  as  the  Governor, 
and  his  qualification  and  the  manner  of  his  election  in 
all  respects  shall  be  the  same." 

89]  ''9.  In  case  of  the  removal  of  the  Governor  from 

office,  or  of  his  death,  failure  to  qualify,  resignation, 
removal  from  the  State,  or  inability  to  discharge  the 
powers  and  duties  of  the  office,  the  said  office,  with  its 
compensation,  shall  devolve  upon  the  Lieutenant- 
Governor;  and  the  General  Assembly  shall  provide 
by  law  for  the  discharge  of  the  executive  functions  in 
other  necessary  cases." 

Much  stress  is  laid  on  the  first  of  these  sections, 
which  declares  the  Governor,  after  holding  the  office 
for  the  term  of  four  years,  to  ''be  ineligible  to  the  same 
office  for  the  term  next  succeeaing  that  for  which  he 
was  elected,  &c.,  from  which  an  intention  is  inferred 
to  make  him  incapable  of  continuing  to  discharge  the 
duties  of  his  office  after  the  expiration  of  his  term  of 
service.  But  this  not  a  well-founded  inference.  The 
policy  of  making  him  ineligible  to  the  same  office  for 
the  next  succeeding  term  was  to  avoid  exposing  him 
to  the  temptation  of  using  means  afforded  him 
by  his  office  to  secure  his  re-election  to  the  same  office, 
or  his  election  to  another  office  during  his  term  of  ser- 
vice. There  was  no  reason  whatever  for  rendering 
him  incompetent  to  continue  to  discharge  the  duties 
of  his  office  after  the  expiration  of  his  term  of  service 
and  until  the  qualification  of  his  successor.  No  policy 
of  the  law  requires  it.  He  cannot  be  supposed  to  have 
any  agency,  official  oi   otherwise,  in  bringing  aboat 


Digiti 


ized  by  Google 


OOUBT   OF   APPEALS   OF    VIRGINIA.  95 

the  occasion  for  such  continuance.     There  is  not  a     1868. 
word  in  the  constitution  which  either  expi  esses  or  im-    5?^^ 
plies  an  intention  to  render  him  incompetent  to  con-  ""77 
tinue  to  discbaige  the  duties  of  his  office  on  such  an     home 
emergency.     The  words,  **and  be  ineligible  to  the 
same  office  for  the  term  next  succeeding  that  for 
which  he  was  elected,  refer  solely  to  a  popular  re- 
election for  a  full  term  of  service,  and  not  to  his  con- 
tinuing, ex  officio  when  the  occasion  requires  it,  to  dis- 
charge the  duties  of  his  office  after  his  term  of  service 
has  expired,  and  until  his  successor  is  qualified — an 
occasion  which  is  not  likely  often  to  arise,  nor  to  be  [90 

of  long  continuance;  but  however  often  it  may  arise, 
or  however  long  it  may  continue,  or  \ihatever  may 
have  produced  it,  the  same  principle  applies  to  the 
case.  There  are  other  occasions  on  which  a  person 
who  may  have  been  Governor  may  have  to  perform 
duties  of  the  office  during  the  terra  succeeding  that 
for  which  he  was  elected,  and  which  he  would  certainly 
not  be  incompeient  to  perform.  He  might  be  Lieu- 
tenant-Governor, or  Secretary  of  the  Commonwealth, 
or  President  j>r<>  tempore  of  the  Senate,  or  Speaker  of 
the  House  of  Delegates,  in  eitJier  of  which  charact- 
eis  he  might  have  to  perform  such  duties  in  a  certain 
contingency.  Const,  art.  V,  §  9;  Acts  1857-8,  p.  20, 
ch.  20,  §  17. 

But  this  question  has  already,  in  eflfect,  been  adjudi- 
cated by  this  court.  The  constitution  declares,  that 
**no  person  elected  for  two  successive  terms  to  the 
office  of  sheriff,  shall  be  re-eligable  to  the  same  office 
for  the  next  succeeding  term ;  nor  shall  he  during  his 
term  of  service,  or  within  one  year  thereafter,  be  elig- 
aWeto  any  political  office."  Art.  VI,  §  31.  Kow 
here  it  will  be  observed,  that  the  same  principle  of  in- 
eligibiUty  is  applied  to  the  sberiflf  as  to  the  Governor, 
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1868.  the  only  difference  being,  that  the  former  may  be 
^m7  elected  for  two  successive  terms,  while  the  latter  can- 

~7~  not.  But  that  difference  does  not  affect  the  princpiple 
home    or  the  question  we  are  now  considering.     If  the  in- 

ex  pa  .  ^jigj^jjjji^y  Qf  ^  person  to  the  office  of  sheriff  for  the 
next  succeeding  term,  after  having  been  elected  for  two 
successive  terms  to  the  same  office,  does  not  take  him 
out  of  the  operation  of  the  t\^enty-second  section  of 
the  sLxth  article,  and  render  him  incompetent  to  con- 
tinue to  discharge  the  duties  of  his  office,  after  his  two 
successive  terms  of  office  have  expired  until  his  guc- 
cessor  is  qualified,  then  pari  ratione^  the  ineligibility 
aforesaid  of  the  Governor  will  not  have  that  effect, 
mutatis  mutandis^  as  to  him.     The  question  as  to  the 

91]  sheriff  has  been  expressly  decided  by  this  court.  Com- 
monwealth V.  Drewry^  cfe<?.,15  Gratt.  1.  In  that  case 
Drewry  was  elected  for  two  successive  termg  to  the 
office  of  sheriff  of  Norfolk  county,  and  served  accord- 
ingly, to  wit  :  from  the  1st  of  July,  1852,  to  1st  July, 
1856.  By  the  act  of  March  15,  1856,  Sess.  Acts  p. 
8,  the  term  of  the  sheriff  was  extended  frcm  July  1, 

1856,  to  January  1,  1857,  which  latter  was  made  the 
day  for  the  commencement  of  the  succeeding  term. 
The  incumbent  whose  term  was  thus  extended  was  re- 
quired to  give  a  new  official  bond.  T)rewry  continued 
to  act  as  sheriff  until  January,  1857,  although  he  did 
not  execute  the  bond  required  as  aforesaid,  and  al- 
though his  successor  was  elected  in  May,  1856,  and 
executed  his  official  bond  and  qualified  in  June  follow- 
ing, but  did  not  enter  upon  bis  office  .until  January, 

1857.  This  court  decided  that  Drewry  held  o^er, 
after  the  1st  of  July,  1856,  under  the  constitution, 
art.  6,  §  23,  which  was  the  same  with  §  22  of  the 
present  constitution,)  and  that  having,  collected  the 
State  taxes  of  1856,  his  sureties  in  the  bond  of  1854 
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were  liable  for  them.     This  is  certainly  a  strong  case,     1868. 
and  goes  very  far  to  show  the  force  and  effect  and    Teim^ 

general  operation  of  the  constitutional  provision  in  ""17 

question.  There  had  been  an  unbroken  connection  home 
between  the  terms  of  the  office  of  sheriff,  the  one  end-  ®^  ^^^^' 
ing  and  the  other  commencing  on  the  1st  of  July. 
The  Legislature  interposed  by  the  act  of  March,  1856, 
and  broke  the  connection  by  fixing  on  the  1st  day  of 
January  for  the  commencement  of  the  official  term ; 
thus  creating  a  chasm  of  six  months  between  Drewry's 
second  term  and  the  term  of  his  successor.  Notwith- 
standing this,  and  although  his  successor  actually  quali- 
fied as  early  as  June,  1856,  but  did  not  enter  upon  the 
duties  of  the  office  untilJanuary,  1857,  it  was  decided 
by  this  court  that  he  held  over  after  the  1st  of  July 
until  the  1st  of  January,  under  the  constitution,  and 
that  the  sureties  for  his  second  term  were  bound  for  his 
defaults  during  the  period  of  his  holding  over;  and  [92 
that,  too,  when  the  act  prolonging  his  tfirm  required 
him  to  give  a  new  bond,  with  which  requisition  he 
failed  to  comply.  *^The  constitution"  (said  Judge 
Samuels,  in  whose  opinion  all  the  judges  but  one  con- 
curred, and  it  does  not  appear  that  he  disagreed  to 
what  is  here  said)  **of  itself  required  Drewry  to  con- 
tinue in  the  discharge  of  his  duties  until  his  successor 
was  qualified.  It  directs  such  continuance  without 
reference  to  any  particular  cause  of  delay  in  the  suc- 
cessor, but  upon  the  fact  that  the  aelay  has  occurred ; 
it  fixes  no  limit  of  time  beyond  which  the  delay  shall 
not  have  its  effect  to  prolong  the  term  of  the  incum- 
bent." 

This  case  seem  s  to  be  a  conclusive  answer  to  the  argu- 
ment founded  on  the  ineligibility  of  the  Governor  to 
the  same  office  for  the  next  succeeding  term  to  that 
for  which  he  was  elected. 

Vol.  XVIII — 13 
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1868.         It  is  contended  that  the  first  section,  having  con- 
TeimT  filled  the  powers  of  the  Grovemor  to  the  duration  of 
j^        his  term,  and  made  him  incapable  of  continuing  there- 
home    after  to  discharge  the  duties  of  his  oflBce,  the  9th  sec- 

^^  ^^  '  ticD  makes  full  provision  for  the  discharge  of  the  duties 
of  the  office,  not  only  in  case  it  should  become  vacant 
during  his  term,  bat  after  its  expiration,  and  until  his 
successor  is  qualified.  It  is  supposed  that  the  conclud- 
ing words  of  the  section,  which  direct  the  I^gislatuie 
to  provide  by  law  for  the  discharge  of  the  executive 
functions  in  other  necessary  cases,  refer  to  all  nec^- 
sary  cases  not  provided  for  by  the  preceding  part  of 
the  section;  and  that  the  act  of  May  29,  1852,  en- 
titled '*  An  act  providing  for  the  discharge  of  the  exe- 
cutive functions  in  certain  cases,"  Sess.  Acts  p.  28, 
and  the  act  of  March  30,  1858,  ch.  20,  §  17,  Sess. 
Acts  p.  20,  make  f^iU  provision  accordingly. 

Now  the  constitution  ought  to  be  so  construed,  if  it 
can  reasonably  be  done,  as  to  give  effect  to  everj' 
word  which  it  contains,  and  especially  words  of  plain 
and    unambiguous   import.      The   construction  con- 

93]  tended  for,  as  just  stated,  is  inconsistent  with  the  plain 
words  of  the  twenty-second  section  of  the  sixth  article, 
and  restricts  them  in  a  most  important  particular. 
Those  words  are  universal  in  expression — '*  Judges  and 
a^Z  other  officers. "  The  construction  contended  for 
excepts  from  their  operation  the  chief  executive  officer 
of  the  Commonwealth.  If  this  construction  were  un- 
avoidable, there  would  of  course  be  no  help  for  it. 
Hut  is  it  unavoidable  ?  We  think  not.  On  the  con- 
trary, we  think  the  opposite  construction  is  at  least  as 
reasonable,  looking  alcne  to  the  fifth  article;  but 
looking  to  the  whole  constitution,  it  is  infinitely  more 
reasonable,  and  therefore  to  be  preferred,  because  it 
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makes  the  constitution  consistent  in  all  its  paits,  and     1868. 
gives  effect  to  every  word.  ^rmT 

Oar  constrnction  of  the  contstitution  on  this  subject  7I~~ 
then  is  this:  That  under  the  first  section  of  the  fifth  home 
article  the  Governor  is  to  hold  his  oflBce  for  the  term  ^  ^ 
of  four  years,  for  which  he  was  elected;  and  under 
the  twenty-seccnd  section  of  the  sixth  article,  he  is  to 
continue  to  discharge  the  duties  of  his  office,  after  his 
term  of  service  has  expired,  until  his  successor  is  quali- 
fied; and  that  the  ninth  section  of  the  fifth  article 
provides  only  for  the  case  (not  provided  for  by  the 
other  two  sections)  of  the  removal  of  the  Governor 
from  office,  or  of  his  death,  failure  to  qualify,  resig- 
nation, removal  from  the  State,  or  inability  to  dis- 
charge the  powers  and  duties  of  the  office,  devolving 
said  powers  and  duties  in  that  case  upon  the  Lieuten- 
ant-Governor, and  directing  the  General  Assembly  to 
provide  by  law  for  the  discharge  of  the  executive 
functions  in  other  necessary  cases;  that  is,  cases  in 
which  there  should  be  no  Lieutenant-Governor  in  be- 
ing to  discharge  the  po\^ers  and  duties  of  the  office. 
That  this  was  the  only  necessity  for  legislative  provi- 
sion in  the  contemplation  of  the  framers  of  the  consti- 
tution is  manifest,  not  onlj  from  its  terms  and  whole 
framework,  but  also  from  the  action  of  the  Legisla- 
ture at  its  first  session  after  the  adoption  of  the  con-  [94 
stitution  of  1851,  of  which  the  present  constitution  is 
almost  a  literal  copy.  That  Legislature,  as  was  truly 
said  in  the  argument,  was  composed  generally  of  able 
men,  and  m  part  of  some  of  the  members  of  the  con- 
vention which  framed  the  constitution,  and  must  be 
presumed  to  have  understood  its  meaning.  Upon 
them  devolved  the  important  duty  of  organizing  the 
government  tinder  the  constitution.  The  act  of  May, 
29,  1852,  before  referred  to,  is  the  only  act  which 
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1868.  they  passed  in  obedience  to  the  requirement  of  the 
^Sirm^  Jiinth  section  of  the  fifth  article  before  mentioned,  aod 
J2~r~  provides  for  all  the  cases  which  they  considered  neces- 
horne  sary  under  that  section.  Those  cases  are  only  such 
^  *  as  may  arise  in  the  event  that  the  Lieutenant-Governor, 
upon  whom  the  office  of  Governor  may  devolve  as  afore- 
said, shall  be  removed  from  office,  or  shall  die,  fail  to 
qualify,  resign,  remove  from  the  State,  or  be  unable 
to  discharge  the  powers  and  duties  of  the  office;  in 
which  event,  it  was  enacted  that  the  Attorney-Gene- 
ral, elected  by  the  voters  of  the  Commonwealth;  or 
if  there  be  no  such  Attorney- General,  then  the  Pru- 
dent of  the  Senate  pro  tempore  ;  or  if  there  be  no  such 
President,  then  the  Speaker  of  the  House  of  Delegate 
shall  discharge  the  executive  functions  until  there  is  a 
Governor  or  Lieutenant-Governor  who  can  act.  By 
the  act  of  March  30,  1858,  before  referred  to,  the  Sec- 
retary of  the  Common\vealth  is  substituted  to  the  place 
of  the  Attorney-General  under  the  act  of  May  29, 
1852.  No  provision  has  evei  been  made  by  law  foi 
the  important  case  in  which  the  Governor  has  served 
to  the  end  of  his  term,  and  his  successor  is  not  then 
qualified.  Why  ?  simply  and  plainly  because  the  case 
is  provided  for  by  that  section  of  the  constitution 
which  declares  that  judges  and  all  other  officers, 
whether  elected  or  appointed,  shall  continue  to  dis- 
charge the  duties  of  their  respective  offices,  after  their 
95]  terms  of  service  have  expired,  until  their  successors 
are  qualified. 

Again,  it  is  argued,  that  the  position  in  the  consti- 
tution which  is  occupied  by  the  section  in  question- 
being  in  that  article  which  relates  to  the  ^  ^Judiciary 
Department" — shows  that  it  was  intended  to  confine 
the  section  to  officers  connected  with  that  department, 
and  therefore  to  exclude  the  office  of  Governor. 
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If  the  words  of  the  section  be  plain  and  unmistaka-     1868. 
ble,  we  must  give  full  eflfect  to  them,  whatever  fault    TermT 

we  may  find  with  the  taste  displayed  in  their  location  — 1~ 

in  the  instrument.  But  really  they  do  not  seem  to  be  home 
obnoxious  even  to  this  criticism.  Where  else  in  the  ^^  ^ 
constitution  could  the  provision  better  have  been 
placed?  It  is,  as  we  contend,  a  general  provision, 
relating  to  all  officers,  legislative,  executive  ana  judi- 
cial, for  whose  election  cr  appointment  the  constitu- 
tion provides.  The  constitution,  in  the  main,  is  dis- 
tributed under  the  three  heads  of  the  legislative,  ex- 
ecutive and  judiciary  departments,  to  which  all  the 
powers  and  duties  of  government  belong.  The  1st 
article  relates  to  the  *' bill  of  rights,"  and  contains 
only  two  lines.  The  2d  relates  to  the  ''division  of 
power,"  and  contains  but  five  lines.  The  3d  relates 
to  the  qualification  of  voters,  and  contains  but  four 
sections.  The  remaining  articles,  to  wit,  the  4th, 
5th,  and  6th,  relates  to  the  legislative,  executive  and 
jiidiciary  departments  respectively,  and  in  that  order. 
The  4th  article,  relating  lo  the  ''legislative  depart- 
ment," contains  38  sections,  of  which  the  last  seven 
are  under  the  head  of  "general  provisions."  The  5th 
article,  relating  to  the  "executive  department,"  con- 
tains 19  sections,  but  no  "general  provisions."  The 
6th  and  last  article,  relating  to  the  judiciary  depart- 
ment, contains  34  sections,  of  which  eleven  are  under 
the  head  of  "general  provisions,"  one  of  the  eleven 
being  the  22d  section  in  question.     This  article  cer-  rgg 

tainly  embraces  subjects  which  do  not  belong  to  the 
judiciary  department  more  than  any  other,  if  as  much. 
It  embraces  the  subject  of  county  officers,  including  a 
surveyor,  commissioner  of  the  revenue,  overseers  of 
the  poor,  and  also  all  officers  appertaining  to  the  cities 
and  other  municipal  corporations.      These  subjects 
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1868.     were  arranged  uoder  the  head  of  the  '* judiciary  de- 

^m7  partment,"  no  donbt  because  that  is  the  last  depart- 

~  ment  treated  of  in  th^  frame  of  the  constitution,  and 

Law-  ' 

home  was  as  convenient  a  location  as  any  other;  it  not  be- 
ex  pa  .  j^g  considered  necessary  to  ^multiply  the  number  of 
articles  for  the  purpose  of  placing  these  subjects  under 
independent  heads.  In  regard  to  the  subject  of  the 
22d  section,  that  (in  our  view,)  related  to  all  three  of 
these  departments,  and  instead  of  having  a  separate 
section  undei  the  head  of  each  of  them,  referring  to 
the  officers  belonging  to  that  department  only,  a  single 
section  was  embodied  in  the  last  article  applying  to 
'^judgesandallothei  officers,"  naming  "judges"  only 
because  the  section  was  under  the  head  of  the  "judi- 
ciary department." 

If  the  argument  founded  on  the  location  of  the  sec- 
tion in  question  be  a  sound  one,  then  not  only  is  the 
governor  excluded  from  its  operation,  but  also  all  the 
officers  named  under  the  liead  of  the  "executive  de- 
partment," including  the  lieutenant-governor,  secre- 
tary of  the  commonwealth,  t^'easurer,  auditor  of  public 
accounts,  and  members  of  the  board  of  public  works. 
Can  it  be  possible  that  the  framers  of  the  constitution 
intended  to  exclude  none  of  these  important  officers 
of  government  in  the  broad  terms  used  in  the  section? 
and  that,  too,  when  net  only  those  terms  literally  in- 
cluded them,  but  there  was  as  much  reason  for  includ- 
ing them  as  judges  or  any  other  officers. 

We  believe  we  have  noticed,  and  we  think  answered, 
in  the  foregoing  opinion,  all  the  objections  taken  in 
the  argument  to  the  construction  which  we  have 
97]  adopted  of  the  section  of  the  constitution  in  question 
in  this  case.  Our  opinion  has  perhaps  been  extended 
to  too  great  length,  considering  that  we  have  had  no 
doubt  or  difficulty  in  the  decision  of  the  question  in- 
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volved;  bat  that  question  being  a  constitutional  one,      1868. 
and  of  importance  to  the  public,  we  considered  it     xem^' 
proper  to  express  our  opinions  fully  on  the  grounds     7Z~~ 
relied  on  in  the  argument.     The  result  of  the  opinion    home 
is,  that  we  think  it  devolves  on  Governor   Peirpont, 
under  the  constiution  of  the  State,  to  discharge  the 
duties  of  the  oflBce  of  Governor  thereof  until  his  suc- 
cessor is  qualified;  that  the  pardon  granted  by  him  to 
the  petitioner,  is  a  valid  pardoE,  and  that  the  said  pe- 
titioner, is  illegally  detained  in  the  custody  of  the  su- 
periatendent    of  the  penitentiary.      It  is  therefore 
ordered  that  he  be  discharged  therefrom. 

The  following  is  the  entry  made  by  the  court : 
The  petition  of  James  Lawhome,  wliich  was  pre- 
sented to  the  court  on  yesterday  and  continued  until 
to-day  for  further  consideration,  complaining  that  he 
is  unlawfully  detained  in  the  penitentiary,  in  the  cus- 
tody of  James  F.  Pendleton,  the  superintendent  there- 
of, and  praying  for  a  writ  of  habeas  corpus^  came  on 
this  day  for  further  consideration  accordingly.  The 
petitioner  states  that  he  is  confined  in  the  penitentiary 
for  a  term  yet  unexpired,  under  a  conviction  for  grand 
larceny  in  the  county  court  of  Xelson  county ;  that  on 
the  I3th  day  of  the  present  month,  January,  1868, 
he  was  pardoned  by  Francis  H.  Peirpont,  Esq.,  Gov- 
ernor of  the  Commonwealth,  by  letters  patent  bearing 
date  on  that  day,  and  filed  with  the  petition;  and 
that  the  said  superintendent  refused  to  admit  the  va- 
lidity of  said  pardon  and  discharge  the  petitioner,  be- 
cause, and  only  because,  the  term  of  oflSce  of  Gover- 
Qor  Peirpont  expired  on  the  1st  day  of  January,  1868, 
or  the  day  before,  and  the  said  pardon  was  dated  and  rgg 
issued  after  that  day  as  aforesaid.  The  said  Pendle- 
ton superintendent  as  aforesaid  by  a  memorandum 
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1868.  annexed  to  said  petition,  and  signed  by  him,  admits 
Tenm7  ^^^^  ^^^  ^^^  reason  stated  in  said  petition,  and  no 
J.  ^  other,  he  detained  the  said  petitioner;  and  he  states 
hornp  that  as  the  pardon  granted  by  Governor  Peirpont 
*  bears  date  after  his  official  term  had  expired,  though 
when  so  successor  to  him  had  qi^alified,  a  question 
had  arisen  as  to  the  validity  of  the  said  pardon, 
which  he  the  superintendent  desired  to  submit  to 
the  determination  of  this  court.  Wherefore,  it 
appearing  to  the  court  from  said  petition  and 
memorandum,  that  there  is  probable  cause  to  believe 
that  the  petitioner  is  detained  as  aforesaid  without 
lawful  authority,  a  writ  of  habeas  corpus  is  awarded 
him,  to  the  said  superintendent  to  be  directed,  com- 
manding him  forthwith  to  have  the  body  of  the  pe- 
titioner before  this  court,  together  with  the  day  and 
cause  of  his  capture  and  detentiou.  And  there- 
upon the  petitioner  by  counsel,  and  the  said  super- 
intendent in  proper  person,  agreed  in  open  court  to 
dispense  with  the  actual  issuing  of  the  writ  and  the 
personal  presence  of  the  petitioner  in  court;  that  the 
said  memorandum  should  be  regarded  as  a  return  to 
the  writ;  and  that  the  court  should  proceed  to  decide 
the  case  upcn  the  said  petition  and  return,  in  which  it 
is  fully  presented.  And  the  court,  after  hearing  and 
considering  the  arguments  of  ^counsel,  as  well  in  be- 
half of  the  said  petitioner  upon  his  petition  as  in  op- 
position thereto,  is  of  opinion  that  the  Governor  is  an 
oflBcer  within  the  true  intent  and  meaning,  as  well  as 
the  literal  terms  of  the  22d  section  of  the  sixth  article 
of  the  constitution  of  the  State,  which  declares  that 
*  'Judges  and  all  other  officers,  whether  elected  or  ap- 
pointed, shall  continue  to  discharge  the  duties  of  their 
respective  offices  after  their  terms  of  service  have  ex- 
pired, until  their  successors  are  qualified;''  that  al- 
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though  Governor  Peirpont's  term  of  oflBce  has  expired,      1868. 
it  devolves  on  him,  under  the  said   provision  of  the    Tera7 

constitution,  to  ccniinue  to  discharge  the  duties  of  his  — 17 

oflBce  until  his  successor  is  qualified ;  that  as  no  sue-  home 
cessor  to  him  has  yet  qualified,  the  pardon  granted  by  ®^  ^\^g 
him  to  the  petitioner  as  aforesaid  is  a  valid  pardon ; 
and  that  the  said  petitioner  is  illegally  detained  in  the 
penitentiary  and  in  the  custody  of  the  said  supei  in  ten- 
dent.  It  is  therefore  ordered  that  he  be  discharged 
therefrom. 


Vol.  XVI  it — 14 
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Bicfimonft. 

,  ^8^-  Martin  v.   Snowden,  triistee. 

January 
Term. 
100]  Bennett  v.   Hunter. 

PORTNER    &    KeOKER    V.    CaZENOVE. 
January  20. 

1.  The  fourth  section  of  the  act  of  Congress  of  June  7,  1862,  en- 

titled "  an  act  for  the  collection  of  taxes  in  the  insurrectioii- 
ary  districts/'  12  Stat,  at  Large  422,  does  not,  and  is  not  in- 
tended to,  create  such  a  forfeiture  of  the  land  to  the  United 
States  as  that  it  ipso  facto  ceases  to  be  the  property  of  the 
former  owner,  and  becomes  the  absolute  property  of  the 
United  States. 

2.  Congress  has  not  the  constitutional  power  to  impose  the  penalty 

of  forfeiture  of  lands  for  the  non  payment  of  taxes  aseeseed 
thereon. 

3.  Congress  has  all  the  powers  for  enforcing  the  collection  of  it« 

taxes  that  were  in  use  by  the  Crown  in  England,  or  were  in 
use  by  the  States  at  the  time  of  the  adoption  of  the  constitu- 
tion of  the  United  States ;  but  forfeiture  of  the  land  assessed 
with  the  tax  was  not  then  in  use,  either  in  England  or  the 
States,  as  a  mode  of  collecting  the  tax. 

4.  If  the  forfeiture  provided  by  this  act  is  to  be  r^arded  as  abso- 

lute and  as  a  penalty  upon  persons  engaged  in  rebellion 
against  the  United  States ;  then  it  is  a  legislative  conviction 
and  punishment  without  trial  of  all  who  fell  to  pay  the  tax, 
and  is  a  violation  of  the  provision  of  the  constitution  which 
forbids  Congress  to  pass  a  bill  of  attainder. 

5.  The  power  of  Congress  to  provide  for  the  sale  of  land  for  the 

payment  of  the  tax  is  limited  to  that  object,  and  a  law  which 
requires  that  the  whole  land  shall  be  sold  in  all  cases,  without 
regard  to  the  fact  that  it  may  be  divided  without  injury  to  it, 
and  the  tax  may  be  paid  by  a  sale  of  a  part  of  it,  is  uncon- 
stitutional. 


Digiti 


ized  by  Google 


COUBT   OF    APPBAL8    OF    VIKOINIA. 


107 


H.  If  the  tax  is  paid  or  tendered  by  any  person  before  the  land  is 
sold,  the  sale  is  void  and  of  no  effect ;  though  the  act  may 
provide  that  unless  the  owner  shall  appear  in  person  and  pay 
the  tax,  the  commissioners  shall  proceed  to  sell  the  land. 

7.  Snits  at  law,  brought  by  the  original  owners  of  land  against 
purchasers  at  a  sale  for  taxes  under  the  act  of  Ck)ngress,  to 
recover  the  land,  are  not  within  the  act  of  CJongress  of  Mafch 
3,  1863,  authorizing  the  removal  of  certain  suits  from  the 
State  courts  to  the  courts  of  the  United  States. 

These  three  cases  were  heard  together  in  this  court. 
The  questions  involved  in  them  are  the  same. 

The  cases  of  Martin  v.  Snowden  and  Bennett  v. 
Hunter  are  cases  of  unlawful  detainer,  brought  by 
Snowden,  as  trustee  of  Mrs.  Eliza  T.  Fowle,  against 
Martin,  and  by  Hunter  against  Bennett,  and  the  case 
of  Pcrtm^r  cfe  Becker  v.  Cazenove^  is  an  action  of  eject- 
ment brought  by  Cazenove  against  tne  appellants;  all 
of  them  in  the  Circuit  Court  of  the  county  of  Alexan- 
dria. All  the  defendants  claimed  under  tax  sales 
made  by  commissioners  of  the  United  States  govern- 
ment, for  taxes  due  upon  the  property  sold,  imposed 
by  the  act  of  Congress  cf  August  5th,  1861,  12  Stat, 
at  Large  292,  imposing  a  direct  tax;  and  was  made 
under  the  act  of  June  7th,  1862,  which  provides  for 
the  collection  of  this  direct  tax  in  insurrectionary  dis- 
tricts; and  there  was  no  question  made  as  to  the  regu- 
larity of  the  proceedings  of  the  commissioners,  except 
as  to  their  sales  after  the  tender  of  the  tax;  and  the 
selling  the  whole  of  the  property,  which  was  sus- 
ceptible of  division,  and  the  sale  of  a  part  of  which 
would  have  been  sufficient  to  pay  the  tax  assessed 
upon  it. 

In  the  first  two  cases,  the  defendants  appeared  and 
moved  the  court  to  remove  them  to  the  Circuit  Court 
of  the  United  States,  stating  that  they  claimed  title 
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1868.     under  said  tax  sales.     But  the  court  overruled  the 

TemT  motion,  and  they  excepted. 

„     .  The  jury  found  a  special  verdict  in  the  first  two 

V.       cases;  in  the  third  case  the  facts  were  agreed.     It  ap- 

trastee"*  pejirs  that  Mrs.  Fowle  and  her  husband,  Hunter  and 

g^  Cazenove  left  AlQxandria  in  1861,  and  went  within 

V.       the  Confederate  lines,  where  they  remained  until  after 

the  surrender  ol  General  Lee,  in  1865.     Mrs.  Fowle 

Portner  ^^^  ^  married  woman,  and  went  with  her  husband; 

Recker  Hunter  was  a  minor  in  1861,  and  did  not  come  of  age 
Caze-  until  1864;  and  by  the  will  under  which  he  claimed 
the  property,  it  was  given  to  his  father  until  he  ar- 
rived to  the  age  of  twenty-one  years,  and  then  to  him- 
self in  fee.  His  father  went  with  him  into  the  Con- 
federate lines.  After  his  return,  in  1865,  Hunter 
took  the  oath  to  support  the  constitution  of  the  United 
Stales,  and  tendered  to  the  commissioners  the  amount 
of  the  tax,  &c.,  for  the  purpose  of  redeeming  his 
property;  but  he  refused  to  take  the  oath  that  he  had 
not  taken  part  with  insurgents  in  the  late  rebellion, 
or  in  any  way  given  them  aid  and  comfort,  as  required 
by  the  seventh  section  of  the  act  of  Congress  approved 
March  3d,  1865,  amendatory  of  the  act  for  the  collec- 
tion cf  direct  taxes  in  the  insurrectionary  districts. 
He  afterwards  received  a  pardon  from  the  President. 
And  this  was  done  ^.Iso  by  Mrs.  Fowle  in  May,  1865; 
but  she  refused  to  take  the  last  mentioned  oath.  In 
all  the  cases  the  property  sold  was  assessed  with  a  cer- 
tain part  of  the  direct  tax,  and  was  advertised  for  sale, 
as  directed  by  Congress ;  and  in  each  case  it  was  suscep- 
tible of  division,  and  a  part  might  have  been  sold  suffi- 
cient to  realize  the  full  amount  of  tax,  interest,  penalty 
and  costs  imposed  upon  it.  Before  the  sale  in  the 
first  case,  but  after  the  advertisement  of  sale,  Wm. 
J.  Boothe,  a  friend  of  Mrs.  Fowle,  -w  ent  to  the  office 
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of  the  tax  commissioners  prepared  to  pay  the  tax,  in-     1868. 
terest,  penalty  and  costs  upon  the  property,  but  made    ^^^f 
no  tender  of  the  money,  being  informed  by  the  com-    ^     . 
missioners  that  they  would  not  recei\?e  the  money  ex-       v. 
cept  fiom  the  owner  in  person.     In  Hunter's  case,    tnwtee"' 
before  the  sale,  but  after  the  advertisement,  a  tenant  ^  ^^ 
of  about  one-half  of  the  tract  of  land  applied  to  the       v. 
commissioners  to  pay  the  tax,  &c. ,  but  the  commis- 
sioners refused  to  accept  the  same,  except  from  the  ^^^^ner 
owner  in  person.     In  the  case  of  Cazenove,  John  P.    Recker 
Agne^v  then  being  in  possession  cf  the  property,  but    caze- 
not  imder  any  agreement  with  the  owner  for  such     ^7?0^ 
possession,  in  order  to  secure  the  property  from  sale, 
and  upon  his  own  motion,  having  no  authority  from 
the  owner,  unless  subsequently  conferred,  tendered  to 
the  commissioners  the  full  amount  of  the  tax,  &c. 
In  January,  1864,  the  whole  property  in  each  case 
was  sold;  and  the  parties  in  possession  held  under 
these  sales. 

The  Circuit  Court  rendered  a  judgment  in  each  case 
for  the  plaintiff,  and  the  defendants  obtained  writs  of 
error  to  the  District  Court  of  Appeals  at  Fredericks- 
burg. In  that  court  the  judgments  were  aflBrmed  j^ro 
fomia^  and  then  writs  of  error  were  obtained  to  this 
court. 

The  cases  were  argued  by  WUloughby^  for  the  appel- 
lants, and  Beach^  for  the  appellees;  but  it  is  impossi- 
ble to  do  justice  to  the  arguments  without  giving  more 
space  to  them  tHan  is  allowable,  especially  as  the 
questions  are  fully  discussed  by  the  judges. 

Rives,  J.  The  appellants  in  these  cases  are  assert- 
ing tax  titles  as  against  the  original  owners  of  the 
lands  and  lots,  forfeited  and  sold  for  the  non-payment 
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1868.  of  taxes.  The  principles  involved  are,  for  the  most 
Term7  part,  common  to  all,  and  therefore  they  may  now  be 
^    .     considered,  as  they  were  argued,  together. 

V.  It  is  conceded  to  be  necessary,  to  uphold  these 

trustee. '  titles,  that  all  the  provisions  of  the  acts  of  Congress 

Benn  tt  ^'^^^^  which  they  have  arisen  should  be  strictly  com- 

V.       plied  with.     They  have  been  created  by  these  enaot- 

ments,  and  can  have  no  existence  or  validity  save 

Portner  ^juder  and  by  their  authority.     It  is  proper,  therefore, 

Recker  to  commence  the  investigation  of  them  by  ascertaining 

Caze-    tb©  character,  the  object,  the  meaning  and  the  effects 

1  o^T     ^^  these  laws  of  Congress. 

At  the  commencement  of  the  late  civil  war,  Con- 
gress addressed  itself  with  promptness  and  energy  to 
the  task  of  providing  extraordinary  means  to  meet  the 
emergencies  of  the  occasion.  Among  these  was  a  re- 
sort to  a  direct  tax  of  $20,000,000,  and  its  apportion- 
ment among  all  the  States  and  Territories,  with  a  cu- 
rious disregard  of  the  armed  revolt  of  many  of  them, 
and  a  singular  reliance  on  the  usual  civil  processes  of 
collection.  It  is  reasonable,  therefore,  to  presume, 
that  the  application  of  this  act  of  August  6,  1861,  to 
such  States  was  merely  nominal,  and  that  it  was  not 
expected  that  it  would  operate  except  where  the  au- 
thority of  the  United  States  was  acknowledged  and 
maintained.  But  a  brief  statement  of  the  leading  pro- 
visions of  this  act  will  assist  us  in  determing  the  true 
intent  and  purport  of  the  succeeding  act  of  June  7, 
1862.  This  first  act  abounded  in  wise  and  just  pre- 
cautions to  secure  proper  notification  of  every  step  in 
the  assessment  and  collection,  to  guard  against  sur- 
prise and  sacrifice,  and  ensure  the  restoration  of  the 
property  upon  the  payment  of  the  Government  dues. 
In  the  first  place,  personal  chattels  were  to  be  dis- 
trained ;  and  if  not  sufficient,  then  the  lands  were  to 
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be  subject  to  sale;  but  cnly  ''so  much  thereof  as 
might  be  necessary  to  satisfy  the  taxes  due  thereon, 
together  with  an  addition  of  twerty  per  cent,  to  the 
said  taxes;"  and  it  was  only  where  the  lands  were 
not  divisible  that  the  whole  were  to  be  sold,  and  the 
surplus  of  proceeds  paid  to  the  owner  or  deposited  in 
the  treasury  for  the  use  of  the  owner,  with  a  saving 
to  the  owner,  his  heirs  or  personal  representative,  or 
^^  any  person  i7i  their  hefialf^^^  of  the  right  to  redeem 
within  two  years,  &c.  In  case  of  non-residents,  a 
year  was  allowed  them  after  publication  by  the  collec- 
tor that  the  tax  had  become  due,  and  at  its  expiration 
their  lands  were  not  subject  to  sale  except  upon  sixty 
days'  advertisement,  and  then  only  "so  much  as  might 
be  necessary  to  satisfy  the  taxes,"  &c.  This  was 
usual  and  normal  legislation  for  collection  of  taxes; 
and  no  one  can  impute  to  it  the  neglect  of  just  pre- 
cautions to  protect  the  citizen  from  imposition.  It 
may  be  accepted,  therefore,  as  indubitable  evidence 
that  Congress  was  not  ignorant  of  the  rights  of  their 
constituents,  nor  derelict  in  their  protection. 

This  law,  however,  proved  a  dead  letter  in  the 
States  where  the  Federal  authority  was  successfully 
defied  and  resisted.  It,  therefore,  gave  rise  to  a  new 
and  distinct  act,  framed  for  the  special  purpose  of  fol- 
lowing the  army  in  its  advances  into  the  hostile  States 
with  tax  commissioners,  to  assess  and  collect  taxes ; 
and  for  that  purpose,  to  sell  the  lands  upon  which 
they  were  charged.  It  is  very  clear  that  Congress 
must  have  foreseen,  that  in  cases  of  such  military  oc- 
cupation, none  of  the  adherents  of  the  Confederacy 
would  have  remained  on  their  lands;  but,  on  the  con- 
trary, would  have  fled  with  their  movable  property 
before  this  hostile  advance — thus,  in  a  great  measure, 
leaving  the  country  to  be  used  and  settled  as  the  laws 
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1868.     of  Congress  might  appoint.     It  seems  that  the  appel- 
Term^7  lees  here  all  fled  upon  the  breaking  out  of  the  rebel- 
„     .      lion,  and  left  their  houses,  lots  and  lands  to  abide 
V.       the  ordinary  incidents  of  military  occupation.     It 
trustee. '  ^^  tl^®'!  ^^  the  province  of  Congreiss  not  only  to  ool- 
Bennett  '^^^  taxes  from  these  lands,  but  so  to  frame  their  laws 
V.       to  that  end  as  to  invite  the  refugee  lack  to  his  allegi- 
ance, or  provide  for  the  settlement  of  his  lands— if 
Portner  ^hQjjy  abandoned  by  him — by  other  more  loyal  tax- 
Recker   payers,  or  appropriating  them  to  the  service  of  the 
Caze-    governirent.     Our  State  policy  of  forfeiture  of  lands 
nove.     f^j,  non-payment  of  taxes  has  been  defended  by  this 
court  on  the  distinct  ground  that  it  was  designed  and 
106]       calculated  to  promote  settlement,  and  thus  remove 
^^a  serious  check  to  pojndation  and  the  improvement  of 
the  country^   aiid  the  development  of  its  resourc^^ 
The  object  of  Congress  was  not  merely  to  raise  its  di- 
rect tax  from  the  ^Hmurrectionary  districts^^'^  but  it 
went  further,  and  aimed  at  a  settlement  of  them  by  a 
loyal  population.     Accordingly,  this  act  is  not  simply 
entitled  **an  act  for  the  collection  of  direct  taxes  in 
insurrectionary  districts,"  but  its  title  bears  the  signi- 
ficant addition,  '^ and  for  other  purposes,'^ ^     Among 
these  latter  is  the  palpable  and  unmistakable  design 
of  rendering  the  collection  of  these  taxes  auxiliary  to 
the  policy  of  transferring  the  title  and  possession  of 
these  lands  either  to  the  government,  or  to  persons 
amenable  to  its  laws  and  acknowledging  its  authority. 
How  else  can  we  account  for  the  hasty  and  summary 
character  of  these  proceedings;  for  dispensing  with 
all  the  notices,  indulgences  and  savings  given  by  the 
act  of  August  6,  1861;  for  no  longer  distraining  the 
goods  in  the  first  instance ;  for  no  longer  limiting  the 
sale  to  '*so  much  of  the  land  as  might  be  needed," 
&c.,  and  taking  away  redemption  from  ^^any  person 
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in  owner^s  hehalf^'*  and  restricting  it  in  terms  to  ^Hhe    1868. 
owner  in  person  f^"^     These  provisions   can,    in   my     T^rm7 
view,  be  only  predicted  of  a  design  by  Congress  to  "UZZ — 
accomplish  by  this  acta  two-fold  purpose;  first,  to       v. 
raise  money  from  taxes ;  and  secondly,  as  an  incident  troetee!^' 
thereto,  either  to  entice  the  recusant  tax-payers  back  ^^ 
within  its  jurisdiction  and  power,  or  else  transfer  his       v. 
forfeited  lands  to  loyal  citizens.     The  various  provi- 
sions of  this  act  for  the  redemption  within  sixty  days  P*^^®*" 
after  sale,  by  the  owner  in  proper  person  or  any  loyal    Recker 
person  having  a  lien,  &c. ,  upon  taking  the  oath  to     ca^ 
support  the  constitution;  for  the   extension   of  the     °^^®' 
time  to  redeem  to  those  not  implicated  in  the  rebel- 
lion ;  for  leasing  and  selling  to  loyal  persons,  officers, 
musicians  and  privates  of  the  array  and  navy;  and 
conferring  upon  some  of  these  a  right  of  pre-emption, 
&c. 

All  these  satisfy  me  that  these  coll^^ctions  in  ''insur-        noj 
rectionary  districts  were  subsidiary  to  the  policy  of 
procuring  loyal  settlers  upon  these  abandoned  and  for- 
feited  lands,  the  taxes  upon  which  the  owner  would 
not  return  in  person  to  pay. 

•  But  it  is  said  that  this  construction  imputes  to  this 
law  a  culpable  and  discreditable  indirection ;  and  con- 
verts it  into  a  disguised  scheme  of  confiscation.  I  do 
not  perceive  the  justice  of  this  criticism  or  animadver- 
sion. I  have  sought  to  show  that  there  is  nothing 
covert  or  indirect  in  the  act ;  but,  on  the  contrary, 
that  its  meaning  is  plain  and  avowed,  and  its  aim 
identical  with  all  similar  schemes  of  forfeiture.  It  is 
very  properly  stated  by  the  counsel  for  the  appellees, 
that  forfeiture  in  such  cases  cannot  be  likened  to  the 
somewhat  analogous  result  in  the  proceedings  in  rem 
for  forfeiture.  Here,  it  is  q,  precedent  denouncement 
of  a  penalty  for  default — a  warning — a  means  of  co- 

VOL.   XVIII — 15 
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1868.     ercion  legitimately  employed  to  induce  a  prompt  pay- 
Te^7  in^Jit  of  taxes.     It  may  be  avoided  in  this  way ;  and 
'TT^'T. —  in  those  exceptional  oases,  where  it  cannot  be  thus 
V.       avoided,   there  is  usually  such  a  saving^  as  consists 
tmTtee?'  ^^^^  ^^®  indulgence  or  the  severity  of  the  Legislature 
in  its  scheme  of  public  policy.     Whenever,  however, 
V.       such  laws  of  foifeiture  have  worked  out  their  results, 
it  is  not  usual  for  the  Government  to  retreat  from  its 
Portner  position  or  abandon  its  declared  policy,  for  the  plain 
Recker   reason  that  it  contemplated  beforehand  these  results, 
Caze-     3«  consBquences  incidentally,  though  not  primarily, 
nove.     ^f  j|.g  legislation.     And  applications  for  relief ,  when 
not  embraced  by  the  terms  of  the  law,  are  matters  of 
favor^  rather  than  of  right.     It  is  a  source,  doubtless, 
of  regret,  that  under  the  circumstances  of  our  late 
civil  troubles.  Congress  had  not  been  moie  lenient  in 
this  regard  to  the  landed  proprietors  who  fled  before 
its  aimies,  and  were  thus  voluntarily  out  of  the  reach 
of  its  laws,  in  ignorance  of  their  provisions,  and  de- 
108]        barred  by  the  war  from  any  compliance  with  them. 
But  that  assuredly   is  not  a  consideration  with  this 
court  to  prevail  against  the  rights  and  titles  of  pur- 
chasers from  and  under  the  government  at  these  tax 


It  is  argued,  however,  that  it  is  for  the  States  alone, 
who  are  said  to  hold  **the  eminent  domain"  over  the 
lands  within  their  borders,  to  mflict  such  forfeitures ; 
and  that  it  is  not  competent  for  Congress  to  exercise 
such  powers.     It  is  a  suflScient  reply  to  say  that  the 
people  of  the  States  have,  by  the  federal  constitution, 
expressly  delegated  to  Congress  "the power  to  lay  and 
collect  taxes  ^^  in  such  comprehensive  terms  as  to  com- 
prise  all  modes  of  taxation,  a.nd  among  these,  taxes, 
on  lands.     Under  the  authority  '*to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into 
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execution  the  foregoing  power,"  Congress  possesses, 
by  delegation  from  the  States,  a  right  to  all  the  means 
habitually  exercised  by  them  for  the  collection  of 
taxes.  I  do  not  believe  the  coe  current  powers  of 
the  Federal  and  State  governments  to  impose  taxes, 
and  employ  the  usual  agencies  and  coercion  for  their 
collection  within  the  limits  of  the  United  States  con- 
stitution, have  been  at  any  time  called  into  question. 
Pending  the  adoption  of  the  constitution,  there  was  a 
great  deal  of  earnest  and  able  debate  as  to  the  expe- 
diency of  this  grant  of  urdimited  taxation,  and  the 
danger  of  collision  between  the  governments,  State 
and  Federal,  from  the  exercise  of  such  a  concurrent 
power  in  both  over  the  same  subjects.  Judge  Story, 
in  his  Commentaries,  remarks  upon  this  subject  with 
equal  force  and  felicity:  "The  triumph  of  the  friends 
of  the  constitution,  in  securing  this  great  fundamen- 
tal source  of  all  real  eflfective  national  sovereignty  was 
most  signal;  and  it  is  the  noblest  monument  ot their 
wisdom,  patriotism  and  independence.  Popular  feel- 
ings and  popular  prejudices,  and  local  interest  and  the 
pride  of  State  authority,  and  the  jealousy  of  State 
sovereignty,  were  all  against  them.  Yet  they  were 
not  dismayed;  and  by  steadfast  appeals  to  reason  to 
the  calm  sense  of  the  people  and  to  the  lessons  of  his- 
tory, they  subdued  opposition  and  won  confidence. 
Without  this  power,  the  constitution  would  long  since, 
like  the  confederation,  have  dwindled  down  to  an 
empty  pagent.  It  would  have  become  an  unreal 
mockery,  deluding  our  hopes  and  exciting  our  fears. 
It  would  have  flitted  before  us  for  a  moment  with  a 
pale  and  ineflfectual  light,  and  then  have  departed 
forever  to  the  land  of  shadows."  1  Stor.  Coram.  § 
948. 
The  elder  Judge  Tucker,  in  his  notes  on  Blackstone, 
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1868.     says  in  the  same  connexion,  that  ^'a  candid  review  of 
Term7  t^^is  part  of  the  federal  constitution  cannot  fail  to  ex- 
"^T^T"  cite  our  just  applause  of  the  principles  upon  which  it 
V.       is  founded."     1  Tucker's  Blacks.  App.  246.     It  is  the 
trustee. '  just  effect  of   such  ct)ramanding  authority  to  warn  us 
Bennett  ^S^^^^^  ^^J  judicial  constiuction  tending  to  weaken 
V.       the  foice  and  efficiency  of  this  vital  and  active  princi- 
ple of  the  constitution.     Our  late  history  and  experi- 
Portner  ^^^^  attest  the  straits  to  which  the  nation  can  be  re- 
Recker   duced,  and  the  responsibilities  it  must  assume  in  de- 
Caze-     fending  its  existence  against  domestic  violence.     In 
nove.     ^Q^  qI  pg^|.  emergencies,  and  the  future  exigencies  of 
the  country,  arising  from  wars  foreign  or  domestic,  it 
seems  to  me  extremely  hazardous  and  impolitic  to 
deny  to  Congress  any   of   those   incidental   powers 
which  are  exerted  by  the  State  in  coercion  of  taxes, 
and  in  subjecting  delinquent  lands  to  forfeitures.     To 
dilate  upon  the   abuses,  actual  or  fancied,  of  such 
poweBs,  and  the  harshness  of  such  measures,  falls  far 
short  in  my  view  of  demonstrating  any  constitutional 
inhibition  against  the  exercise  of  the  former,  or  the 
adoption  of  the  latter.     It  will  be  conceded  that  the 
110]        powers  of  Congress  and  the  States  in  the  laying  and 
collecting  of  direct  taxes,  are  co-extensive  and  alike 
unlimited;  but  the  effort  is  now  made  in  these  cases 
to  establish  an  exception  in  this — that  the  States  can 
exact  forfeiture  upon  default  in  non-payment  of  taxes; 
but  (/ongress  cannot,  because  such  forfeiture  is  not 
necessary  to  the  collection.     Is  not  the  principle,  how- 
ever, in  both  cases,  precisely  the  same  ?     Is  not  the 
forfeiture  alike  conditioned  upon  the  default  ?     And  is 
it  anything  more  oi  less  than  a  begging  of  the  ques- 
tion to  assume,  as  this  reasoning  purports,  that  this 
forfeiture,  when  imposed  by  Congress,  does  not  pro- 
mote the  same  end  and  designs  which  the  State  seeks 
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to  accomplish  ?     Surely   the  forfeiture,  in  both  in-     1868. 
stances,  brings  into  the  treasury  the  taxes,  at  least,    Tem!^ 
and  as  to  the  surplus,  puts  it  in  trust  for  claimants ;  ^jZI^T" 
and  ineid^ntMy  removes  future  obstructions  to  the       v. 
collection  of  the  taxes,  by  securing  settlers  acknowl-   Siwtee^' 
edging  the  authority,  and  answerable  to  the  process  ^ 
of  the  government.  v. 

By  this  reasoning,  and  by  these  considerations,  I 
am  led  to  the  conclusion  that  these  acts  of  Congress  P<^^ner 
are  constitutional,  and  that  this  court  is  bound  by  Recker 
them.  The  next  step  in  our  enquiry  is  to  ascertain  Caze- 
and  fix  their  proper  meaning.  It  is  a  mistake  to  say,  "*^^®* 
as  it  was  said  in  the  argument,  that  the  act  of  June 
7,  1862,  was  amendatory  of  the  preceding  general  act 
of  August  6,  1861.  Such  is  not  the  fact.  A  recital 
only  is  made  of  the  apportionment  of  the  direct  taxes 
by  this  first  act,  and  of  the  obstruction  of  the  civil 
authority  in  its  execution,  by  reason  of  the  rebellion. 
So  far  from  being  amendatory^  this  second  act  is  a 
total  departure  from  the  first,  and  framed  so  as  to  meet 
a  wholly  diSerent  state  of  facts.  It  must  be  remem- 
bered that  it  was  passed /^ra/i/^  hello^  and  is  lemarka- 
ble  as  founded  on  a  claim  of  allegiance  from  the  insur- 
gents, and  their  liability  to  payment  of  taxes  as  soon  as 
the  army  could  get  military  occupation  of  their  lands  or 
persons,  and  aflford  a  footing  for  the  operations  of  the 
tax-gatherer.  Hence,  this  act  sets  out  with  charging 
the  lands  in  ^Hhe  insurrectionary  didricts  "  with  their 
proportion  of  the  direct  taxes  according  to  the  assess-  [111 
ment  and  valuation  previous  to  1st  January,  1861, 
and  besides  with  a  penalty  of  fifty  per  cent,  of  the 
tax,  and  proceeds  to  constitute  these  taxes  and  penalty 
a  lien  upon  the  lands,  without  any  other  or  further 
proceeding.  Then,  the  owner  is  allowed  sixty  days 
after  the  award  of  his  tax  is  fixed  by  the  tax  commis- 


Digiti 


ized  by  Google 


118  OOUET    OF    APPEALS    OF    VIEGINIA. 

1868.     sioners,  to  pay  it  and  procure  a  certificate  thereof, 

Terai7  whereby  his  lands  are  discharged  from  said  tax.     But 

-773 — if  this  not  done,  '^tbe  title  of ,  in  and  to  each  and 
Martin  '  ' 

V.       every  piece  or  parcel  of  land  upon  which  said  tax  has 
trastee"*  not  been  paid,  as  thus  provided,  thereupon  becomes 
forfeited  to  the  United  States,  and  upon  the  sale  here- 
V.       inafter  provided  for,  shall  vest  in  the  United  States 
or  in  the  purchasers  at  such  sale  in  fee  simple,  free 
Portner  ^^j^^j  discharged  trom  all   prior  liens,  incumbrances, 
Recker    right,  title   and  claim."     Sect.  7  Act  June  7,  1862, 
Caze-     ^7th  Cong.,  Sess.  II,  ch.  98,  p.  422.     This  section  is 
nove.     ^ijg  jjjQgt^  material  to  the  consideration  and  decision  of 
these  causes.     There  are  two  branches  of  it;  first,  the 
forfeiture  of  title,  and  secondly,  the  ultimate  vesting 
of  that   title.     To  declare  the  title,  in  the  particular 
event,  to  be  forfeited  to  the  United  States,  clearly 
means  that  the  title  is  divested  out  of  the  defaulting 
owner,  and  devolved  upon  the  United  States.     It  does 
not  say  that  the  delinquent  lands  shall  be  forfeited; 
but  the  title  of  the  owner  of  them  shall  be  lost  to  him, 
and  forfeited  to  the  United  States.     But  how  and  for 
what  ^purpose  forfeited  ?     The  law  itself  gives  the 
reply — not  to  be  held  by  the  United  States  for  its 
own  use,  but  to  be  sold  for  payment  of  taxes,  penal- 
ty and  costs ;  and  that  sale,  under  the  scheme  of  the 
law,  becomes  the  appointed  mode  in   which   th^  title 
ultimately  vest^.     Kow  the  condition  of  this  sale  is  to 
the  highest  bidder,  but  in  case  no  one  bids  to  the 
amount   of  the   penalty  and  costs,  then   it   may  be 
struck  oflP  to  the  United  States  at  that  sum. 

By  the  subsequent  amendatory  act  of  February  6, 

1121        1863,  the  privilege  of  bidding  by  the  commissioners 

for  and  on  behalf  of  the  United  States  was  enlarged 

to  the  extent  of  two- thirds  of  the  assessed  value;  and 

in  cases  of  lands  selected   under  the  direction  of  the 
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President  for  government  use,    for  war,    military,      1868. 
naval,  revenue,  charitable,  educational  or  police  pur-    xerm^ 
poses,  the  commissioners,  under  the  President,  were  "TT'I^ 
at  liberty  to  bid  for  them  and  have  them  struck  off  to       v. 
the  United  States.     In  this  way,  the  law  appointed  trustee. ' 
and  designated  two  classes  of  purchasers  at  the  sale —  ^ 
first  the  highest  bidders,  and  secondly  the  United       v. 
States,  acting  through  the  commissioners,  and  subject 
to  the  restrictions  of  these  acts.     The  United  States,  l'^'^"®'' 
as  well  as  the  highest  bidders,  might  be  purchasers  at  Recker 
these  tax  sales.     Sections  9th,  10th  and  11th  of  the     caze- 
act  of  June  7,  1862,  provide  for  the  leasing  and  sell-     ^^^®- 
ing  the  lands  thus  bought  by  the  United  States.     It 
is  specially  noticeable  that  the  11th  section  employs 
in  this  connexion  the  significant  phrases,  ^^said  lands 
vested  in  the  United  States^^^  ^'such  lands  as  may  be 
unimproved  and  vested  in  the  United  States.'*'*     When, 
therefore,  the  latter  clause  of  this  4th  section  declares 
that  *'the  title,  upon  the  sale  hereinafter  provided  for, 
shall  vest  in  the  United  States  or  the  purchasers  at 
such  sale,"  it  has  exclusive  reference  to  the  United 
States  aE  a  purchaser^  and  not .  as  the  sovereign^  to 
whom  the  forfeiture  had  been  declared  in  the  preced- 
ing clause.     To   my  mind,  it  does  not  admit  of  a 
doubt,  that  the  forfeiture  is  absolute  and  unqualified, 
and  is  not  in  any  wise  modified  or  restricted  by  this 
latter  provision  for  the  vesting  of  the  forfeited  title. 
The  question  is  asked,  why  postpone  the  vesting  of 
title  to  the  date  of  the  sale,  if  it  was  already  in  the 
United  States  by  reason  of  the  forfeiture  ?     I  answer, 
because  the  forfeiture  puts  it  in  the  United  States  as 
the  Lord  para/mount^  and  for  the  purpose  of  a  sale  to 
raise  the  taxes  whose  non-payment  was  the  only  jus- 
tification of  the  forfeiture;  and  the  vesting  oi  the  title        [113 
in  the  United  States  pertains  to  its  other  character  as 
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1868.     a  purchaser  at  its  otv  n  sale.     This  interpretation  arises 
TermT  naturally  out  of  the  whole  scheme  and  policy  of  the 
—  law,  reconciles  the  two  clauses,  which  are  supposed 
V.       to  conflict,  and  removes  from  this  important  section 
S^stee!*'  the  charge  of  tautology,  or  else  coatradiction.     I  con- 
elude,  therefore,  that  this  section  simply  means,  that 
V.       upon  the  specified  default,  the  lana  becomes  forfeited 
to  the  United  States,  as  a  sovereignty^  whose  rightful 
Portner  ^j^^  necessary  demands  had  been  defeated  by  this  de- 
Recker    fault;  and  is  thenceforth  held  by  the  Government  for 
Oaze-     ^^  purpose  of  a  sale  to  raise  those  dues ;  and  that 
nove.     whenever,  at  such  sale,  the  United  States  shall  be  au- 
thorized to  bid  and  buy,  the  title  shall  thereafter  be 
vested  in  the  United  States,  as  ^xxah.  purchaser,     I  need 
.  scarcely  add,  that  in  my  view  the  land  is  sold  not  as 
the  property  of  the  delinquent  tax-payer,  but  as  the 
property  of  the  government. 

We  have  now,  in  the  natural  course  of  this  enquiry, 
reached  another  important  point  in  this  controversy; 
and  it  is  as  to  the  principle  that  underlies  and  regu- 
lates 7'edemption,  That  we  may  have  a  clearer  view 
of  the  question  here  made,  let  us  first  state  the  succes- 
sive provisions  of  the  different  acts  upon  this  particu- 
lar point.  I  will  not  go  further  back  than  the  act  of 
June  7,  1862;  for  as  I  have  already  stated,  that  was 
a  new  and  remarkable  precedent  growing  out  of  the 
several  ties  of  the  Union  and  the  anomalous  conditioD 
of  the  citizens  of  the  revolted  States.  By  this  act  of 
1862,  the  right  of  redemption  within  the  prescribed 
limit  of  sixty  days  after  sale,  was  not  restricted  to 
the  owner,  but  was  extended  in  terms  to  ^"^any  loyal 
person  having  lienor  interest;^'*  and  in  the  case  of 
''minors,  insane,  non-resident  aliens  or  loyal  citizens 
beyond  seas,"  a  further  period  was  allowed  of  two 
years  from  the  sale.     This  term  of  sixty  days  was  en- 
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larged  to  one  year,  for  the  production  of  proof  before 
the  commissioners  that  the  applicant  for  redemption 
had  taken  no  part  in  the  rebellion,  and  had  been 
thereby  prsvented  from  the  payment  of  taxes;  where- 
upon he,  being  the  owner,  was  to  be  allowed  by  the 
commissioners  further  time  to  redeem,  not  exceeding 
two  years  from  the  day  of  sale.  The  amendatory  act 
of  February  6,  1863,  merely  enlarged  the  capacity  of 
the  government  to  acquire  these  delinquent  lands  at 
its  own  sales.  But  by  the  act  of  March  3,  1865,  another 
con'lition  was  imposed  upon  redemption,  namely,  that 
the  applicant  shall  swear  that  he  had  taken  no  part  in 
the  rebellion,  nor  given  aid  or  comfort  thereto,  and 
shall  satisfy  the  commissioners  of  the  'truth  of  such 
oath. 

Here,  then,  the  question  arises  upon  these  successive 
enactments,  whether  it  was  competent  to  Congress, 
after  the  right  of  redemption  was  once  defined  and 
pr^cribed,  to  change  or  alter  it  so  as  to  divest  or 
affect  rights  that  had  once  attached.  And  this  de- 
pends upon  the  legal  effect  of  such  laws,  as  impairing 
contracts,  or  destroying  vested  rights.  If  this  right 
of  ledemption  is  to  be  regaided  in  the  nature  of  a 
v^ted  right  held  upon  valuable  consideration  by  con- 
tract or  otherwise,  under  and  by  virtue  of  the  laws  of 
Congress,  there  would  be  leason  to  doubt  its  power 
to  superadd  new  conditions  thereto,  by  subsequent 
laws;  but  if,  on  the  contrary,  this  is  to  be  deemed  a 
mere  legislative  boon,  there  would  seem  to  be  no  valid 
or  reasonable  objection  to  the  power  of  Congress,  by 
a  retroactive  law,  to  lay  new  conditions  on  its  bounty 
or  to  withdraw  it  altogether.  An  analogous  question 
was  decided  by  this  court  under  the  Confederacy, 
touching  the  competency  of  the  Confederate  Congress 
to  alter  its  substitute  law  so  as  to  aflfect  the  rights  of 
Vol.  XVIII — 16 
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1868.     the  principals  and  make  conscripts  of  them,  notwith- 
Term!^  standing  their  purchcLsed  exemption  under  previous 
"77"      laws.      Burroughs  v.  Peyton^  and  Ahraharas  v.  sam4^ 
V.       16  Gratt.  470.     Judge  Robertson,  who  delivered  the 
trustee/ ^P^^i^^  of   the  ccurt,  held  that  '^substitution  was 
Bennett  P^^^^^*®^  ^s  an  act  of  grace  and  favor  on  the  part  of 
V.       the  government,   and  not  as  a  matter  of  contract." 
He  went  into  a  review  of  authorities  to  show  that 
Portner  <<rigtits   and    interests    growing   out   of    legislative 
Recker    measures  of  public  policy,  did  not  partake  of  the  na- 
Oaze-     ture  of  contracts ;  and  although  acquired  under  them, 
1  \^^     were  not  to  be  considered  as  violated  by  subsequent 
legislative  changes  which  might  destroy  them."    He 
quoted  with  especial  favor  the  language  of  Justice 
Campbell  in  the  case  of  The  State  Bank  of  Ohio  v. 
Knoop^  16  How.  U.  S.  R.  369;  and  applied  it  to  the 
cases  before  him:  *^A  plain  distinction  exists  between 
statutes  which  create  hopes  and  expectations,  and 
those  which  form  contracts. ' '     To  which  of  these  cate- 
gories these  acts  of  Congress  belong,  is  manifest  upon 
their  own  perusal,  and  cannot  be  made  plainer  by  ar- 
gument or  statenc  ent. 

Having  thus  given  my  views  on  the  constitutionality 
of  these  laws,  and  the  interpretation  to  be  placed  on 
them,  I  have  only  now  to  dispose  of  the  several  points 
submitted  to  us  for  decision  in  these  causes.  After  the 
advertisement  of,  but  previous  to,  these  sales,  ^hich 
all  occurred  in  the  month  of  January,  1864,  applica- 
tions and  offers  were  made  to  the  commissioners  for 
the  payment  of  taxes  and  charges,  but  rejected  because 
not  made  by  the  oicner  in  person^  as  required  by  the 
acts  ot  Congress.  In  the  case  of  Hunter,  the  offer 
was  made  by  a  tenant  of  part  of  the  premises;  in  the 
case  of  Cazeno^e,  by  one  in  possession,  but  not  under 
any  agreement  with  the  owner;  and  in  the  case  of 


Digiti 


ized  by  Google 


COURT   OF    APPEALS    OF    VIRGINIA. 


123 


Mrs.  Fowle's  trustees,  by  a  friend  of  hers.  If  we  are 
to  be  governed  by  these  laws,  we  must  look  to  them 
for  the  description  of  those  entitled  to  this  privilege 
of  redemption.  If  these  laws  had  been  applicable  to 
a  normal  state  of  society  and  the  prevalence  of  civil 
rule;  if  the  stringent  nature  of  these  provisions  did 
not  contemplate  the  accomplishment  of  other  inci- 
dental objects  of  public  policy,  to  which  the  collection 
of  the  tax  was  legitimately  accessory,  I  should  be  dis- 
posed to  conform  to  the  liberal  i  ule  laid  down  in  the 
case  of  Dubois  v.  Hepburn j  10  Peters  1,  'Hhat  it  was 
not  necessary  for  the  purpose  of  justice,  or  to  effectu- 
ate the  object  of  such  tax  laws,  that  the  right  to  re- 
deem should  be  narrowod  down  by  a  strict  constnic- 
ticn,  and  that  any  person  who  has  an  interest  in  the 
lands  sold  for  taxes  should  be  considered  as  the  owner 
thereof  for  the  purposes  of  redemption."  The  oiigi- 
nal  act  of  August  6,  1861,  was  framed  in  this  spirit, 
and  gave  this  right  to  'Hhe  owners,  their  heirs,  exe- 
cntois  or  administrators,  or  any  person  in  their  behalf. 
But  when  Congress  came  to  legislate  for  a  different 
state  of  things,  and  to  send  its  tax-gatherers  after  its 
advancing  armies  in  order  to  make  the  lands  in  mili- 
tary occupation  tributary  to  the  public  fisc,  and  to 
recall  the  insurgent  propiietors  as  rightful  subjects  of 
future  as  ^ell  as  present  taxation.  Congress  perceived 
the  necessity  of  abandoning,  so  far  as  the  insurrec- 
tionary districts  were  concerned,  its  enactments  for 
the  districts  where  its  authority  was  acknowledged 
and  could  be  enforced  by  civil  processes,  and  of  sub- 
stituting therefor  in  such  "insurrectionary  districts" 
a  different  system,  which,  while  it  contemplated  the 
raising  of  the  direct  taxes  as  its  primai^y  object,  com- 
bined therewith  the  secondary  and  legitimate  design  of 
encouraging  the  return  or  promoting  the  settlement 
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1868.     of  a  loyal  population.     We  cannot  deny  that  these 
TeiSk^  lands  were  part  and  parcel  of  the  public  domain ;  as 
""^~^     such,  liable  to  taxes,  and  so  to  be  treated  in  the  finan- 
V.       cial  policy  of  the  Government  as  to  subserve  the  needs, 
trustee.  *  both  future  and  present,  of  the  treasury.     To  deny  to 
Bennett  Congress  all  but  the  simple  function  of  wresting  these 
V.       taxes  from   delinquent  lands  (and  that,  too,  in  the 
gentlest  and  most  indulgent  manner)  during  the  lucky 
Portner  moments  of  a  precarious  military  occupation,  and  to 
Recker    deprive  that  body  of  the  incidental  power  of  fostering 
Caze-     this  source  of  income  for  future  as  well  as  present  exi- 
lllT     S^^^^^s,  would,  in  my  view,  weaken  the  government, 
and  render  it  an  easy  prey  to  disaflFected  and  rebellions 
subjects.     While,  therefore,  entertaining  no  doubt  of 
the  rightful  authority  of  Congress  so  to  legislate,  I  am 
constrained  to  believe  that,  on  this  particular  point  as 
to  the  person  entitled  to  redeem,  the  act  of  June  7, 
1862,  as  contrasted  with  that  of  August  6,  1801,  is 
perfectly  plain  and  unambiguous.     I  do  not  see  how 
any  one  can  misundei stand  or  cavil  about  its  terms. 
They  are  :  ''The  owner,  or  some  loyal  person  having 
lien  or  interest,  &c.,  who  upon  appearing  in  person 
before  the  commissioners,  taking  oath  to  support  the 
constitution  of  the  United  States,   and  paying  tax, 
penalty,   interest  and  costs,  may  redeem  said  lands 
from  said  sale."     It  is  no  longer  ''the  owner  or  any 
one  in  his  behalf,"  according  to  the  terms  of  the  act 
of  August  5,  1861 ;  but  "the  owner,  &c.,  who  appears 
in  person,'*^     I  do  not  think  the  tenant,  in  the  first 
case,  the  squatter  in  the  second,  and  the  friend  in  the 
third,  are  within  the  terms  or  design  of  this  descrip- 
tion. 

The  appellee  Hunter  and  Mrs.  Fowle  allege  that 
they  were  improperly  denied  the  right  of  redemption 
within  the  two  years  allowed  them,   because  of  the 
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rainority  of  the  one  and  the  coverture  of  the  other.      1868. 
It  is  contended  by  the  appellants'  counsel  that  the  ap-    xerm?^ 
plication  did  not  pertain  to  them  personally,  but  to  "7r"T: 
the  guardian  and  the  trustees.     This  objection  seems       v. 
to  me  too  technical.     I  concede  their  capacity  to  apply  truBtee!** 
for  redemption ;  but  when  they  applied,  Congress  had   3^^^^^ 
laid  them  (as  I  have  endeavored  to  show  Congress  had       v. 
a  right  to  do)  under  new  conditions  by  the  act  of  March 
3d,    1865.     With  these  conditions  they  declined  to  Po^ner 
comply,  as  I  presume  they  could  not,  and  thus  lost  the   Recker 
privilege  which  they  were  led  'Ho  hope  and  expecV^  by 
the  previous  acts.     Whatever  relief,  therefore,  they 
may  ihink  proper  to  seek,  it  must  be  sought  from  the 
legislative  dispensers  of  such  favors,  and  not  from  the 
courts,   who  expound  and  execute  the  laws  such  as 
they  are. 

But  it  is  objected,  that  there  was  no  necessity,  nor, 
indeed,  excuse  for  selling  the  entirety  of  these  lands; 
that  they  admitted  of  division  for  sale,  and  a  small 
portion  of  each  would  have  brought  the  amount  of  the 
government  dues.  There  are  two  suflRcient  replies  to 
this  objection.  First — It  is  precluded  by  the  eflFect 
which  the  act  of  Congress  gives  to  the  certificate  of 
sale.  In  one  part  of  the  seventh  section  of  this  act  it 
is  declared,  that  ^*this  certificate  shall  be  leceived  in 
all  courts  and  places  as  prima  facie  evidence  of  the 
regularity  and  validity  of  said  sale  and  of  the  title  of 
the  purchaser;"  and  in  the  concluding ^r6>m>o  of  that 
section  it  is  further  said  of  this  certificate,  it  shall  only 
be  affected  as  evidence  of  the  regularity  and  validity 
of  the  sale  by  three  particulars,  namely  :  1.  That  the 
lands  were  not  subject  to  tax.  2.  That  the  tax  was 
paid  previous  to  the  sale;  or,  3.  That  the  property 
had  been  redeemed  conformably  with  this  act.  The 
purchaser,  therefore,  is  entitled  to  rest  upon  this  cer- 
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tificate,  as  determining  the  validity  of  the  sale,  and  of 
his  title  under  it,  unless  it  is  impugned  by  proofs  fall- 
ing under  one  or  the  other  of  the  heads  already  indi- 
cated. The  complaint  here  affects  the  question  of  the 
regularity  and  validity  of  the  sale,  and  is  expressly 
precluded  by  this  clause  of  the  law.  But  if  this  were 
out  of  the  way,  or  we  could  go  behind  it  for  purposes 
of  enquiry  into  the  legality  of  the  sale,  is  it  true  that 
it  was  against  law  to  sell  the  whole  instead  of  so  much 
as  was  needed  for  taxes  and  charges  ?  Of  course  this 
must  be  decided  by  the  language  of  the  law.  It  is  not 
for  us  to  usurp  the  place  of  the  lawgiver,  and  detei- 
mine  what  in  our  opinions  should  have  been  the  penal- 
ties, if  any,  to  be  affixed,  under  the  circumstances,  to 
this  default  in  the  payment  of  taxes.  We  have  to 
abide  the  will  of  Congress,  if  constitutionally  expressed, 
however  it  may  conflict  with  our  own  notions  of  justice 
or  liberality.  When  we  revert  to  the  first  law,  and 
contrast  its  direction  to  sell  ''so  much  of  the  real^  estat't 
as  may  he  necessary ^^"^  &c.,  with  the  total  omission  of 
such  language  in  the  act  applicable  to  "the  insurrec- 
tionary districts,"  and  the  sustitution  therefor  of  the 
broad  and  peremptory  order  for  the  sale  of  "the  said 
lots  and  parcels  of  land, ' '  without  any  limitation  what- 
soever of  quantity,  it  seems  tc  me  impossible  to  resist 
the  conclusion  that  this  difference  was  designedly  made 
by  Congress  with  the  views  and  policy  clearly  attested 
by  all  the  distinguishing  and  remarkable  features  of 
this  law.  The  commissioners  were  left  no  discretion, 
as  in  the  first  act,  touching  the  quantity  to  be  sold; 
but  were  required  by  Congress  to  sell  all  that  was  as- 
sessed to  the  delinquents.  The  sales  were  just  such 
as  were  required  by  the  act,  and  if  excessive  and  un- 
necessary according  to  our  views,  must  be  deemed  to 
have  received  the  deliberate  approval  of  Congress.    I 
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cacDot,  therefore,  acquiesce  in  the  propriety  of  vacat-     1868. 

ing  these  sales,  though  conformable  to  the  will  of  Con-    xeim^ 

gress,  because  of  the  practicability  of  reconciling  the  ~~^^- 

enforcement  of  taxes  with  a  more  indulgent  mode  of       v. 

J .  Snowden, 

proceedmg.  trustee. 

An  immunity  is  claimed  for  the  appellee  Hunter  on  ^ 
accoont  of  his  pardon  on  the  4th  September,  1865,  by  v. 
the  Jr'resident,  which  is  set  forth  in  the  special  verdict 
of  the  jury  in  his  case.  This  is  based  on  the  idea  that  P^'^^^'' 
he  had  a  vested  right  of  redemption  under  the  act  of  Recker 
June  7,  1862,  which  was  taken  away  by  the  act  of 
March  3,  1865;  and  that  this  subsequent  pardon 
avoided  this  latter  act,  and  restored  to  him  his  rights 
under  the  former.  The  authority  of  the  late  cases  of 
Be  parte  Garland,  4  Wall.  U.  S.  R.  333,  and  Cum- 
mings  v.  State  of  Mismttri,  Id.  277,  is  invoked  to  sus- 
tain this  position.  These  cases  were  held  to  be  em- 
braced by  the  constitutional  prohibition  against  bills 
of  attainder  and  ex  post  facto  laws ;  and  Mr.  Justice 
Field,  who  delivered  the  opinion  of  the  court,  rested 
it  on  the  principle  that  *'the  attorney  does  not  hold 
his  office  as  a  matter  of  grace  or  favor, ^'^  and  accord- 
ingly '^his  light  to  it  is  soraething  more  than  a  mere 
indulgence,  revocable  at  the  pleasure  of  the  court  or  at 
the  command  of  the  Legislature."  4  Wallace  379. 
What,  therefore,  I  have  already  said  to  fix  the  charac- 
ter of  these  acts,  and  to  free  them  from  anything  in 
the  nature  oi  ex  post  facto  penalties,  contracts  or  vested 
rights,  must  suffice  to  indicate  the  proper  discrimina- 
tion between  the  cases,  and  the  grounds  of  my  dissent 
from  the  pretensions  thus  advanced  for  this  appellee 
on  the  score  of  his  paidon. 

The  construction  which  I  have  placed  on  these  acts 
has  been  assailed  with  much  ingenuity  because  of  an 
imputed  inequality  or  want  of  uniformity  in  their 
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1868.     operation  under  the  theory  I  have  advanced.     The 
TermT  reasoning  I  have  pursued  would  incidentally  furnish  to 
^^"T:      the  thoughtful  enquirer  the  answer  I  would  make  to 
V.       this  agrument.     But  to  prevent  misapprehension,  I 
truatee"'  deem  it  proper  to  take  a  more  direct  notice  of  it.     The 
g^  precise  allegation  is,  that  these  laws  operate  unequally 

V.  upon  the  loyal  and  disloyal  subjects  of  the  govern- 
ment. If  by  this  it  is  meant  to  assert  that  there  is  a 
Portner  different  mode  of  enforcing  these  taxes  as  betireen 
Recker  these  two  classes,  it  is  not  true  nor  consistent  with  any 
Caze-  theory  of  their  operation.  The  taxes  are  exacted,  and 
nove.  ^j^^  forfeiture  declared  alike  of  the  proprietor,  whether 
he  be  in  the  Federal  or  the  Confederate  service;  the 
same  means  of  collection  from  him  or  his  lands  are 
adopted,  whether  he  be  an  adherent  of  the  United 
States,  or  in  arms,  or  conspiring  against  it;  so  far  as 
the  great  primary  object  is  concerned  of  raising  taxes, 
the  lands  are  impartially  and  uniformly  proceeded 
against,  no  matter  where  or  who  the  delinquent  pro- 
prietor may  be;  and  the  same  terms  and  opportunities 
of  paying  before  forfeiture  are  offered  to  all,  whether 
121  ]  loyal  or  disloyal.  It  is  very  true  that  the  same  chances 
of  relief  were  not  enjoyed  by  all;  that  those  who  were 
in  arms  against  the  government  could  not  be  notified 
of  their  assessments  or  prepared  to  meet  them  with 
equal  facility  with  those  who  were  loyal.  And  it 
would  be  sheer  folly  to  suppose  that  this  was  not 
clearly  f orseen  and  contemplated  by  Congress,  and  ad- 
vantage taken  thereof  to  carry  out  a  decisive  policy 
for  the  fostering  of  its  revenues  from  direct  taxes,  and 
the  occupation  and  settlement  of  abandoned  and  for- 
feited lands  in  ''the  insurrectionary  districts-'  with  a 
loyal  and  tax-paying  people.  But  surely  it  would  not 
be  becoming  in  those  who  abjured  the  govenmient  and 
left  their  homes  to  aid  the  rebellion,  to  plead  in  their 
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own  behalf  disabilities  voluntarily  incurred  by  them,      1868. 

and  from  which  the  government  would  willingly  have    xerm?^ 

saved  them.  ~Tr'T' — 

Martin 

But  if  it  is  meant  to  say  that  after  forfeiture  was       v. 
incarred  and  the  government  was  dealing  with  its  own   trustee^' 
property,  it  dealt  out  its  "acts  of  grace  and  favor'' '^  "^  Be 
the  privilege  of  redeeming,   unequally  and  not  uni-       v. 
foimly,  as  between  the  loyal  and  the  disloyal,  I  cannot 
gainsay  it.     But  it  seems  to  me,  with  entire  deference  P^^ner 
to  others,    to  be  an  abuse  of  language  to  charactize   Recker 
sach  treatment  as  punishment  or  confiscation  in  dis-     caze- 
guise.  "^^®- 

I  have  thus  considered,  with  care,  and,  I  trust,  fair- 
ness, all  the  material  points  raised  in  this  case  by  the 
able  counsel  of  the  appellees  on  their  behalf.  I  have 
not  thought  proper  to  comment  on  the  authorities  that 
were  cited.  These  cases  aie  eminently  8ui  generis^ 
depending  on  the  construction  of  the  acts  of  Congress, 
and  can  derive  little,  if  any,  elucidation  from  other  cases 
or  the  apposite  treatise  of  Black  well. 

I  now  turn  briefly  to  an  exception  of  the  appellants 
to  the  refusal  of  the  court  to  allow  a  removal  of  these 
causes  to  the  United  States  Circuit  (Jourt.  It  is  con- 
tended that  these  cases  are  embraced  by  the  act  of 
Congress  of  March  3,  1863,  commonly  known  as  the  [122 
Habeas  Corpus  Act.  I  do  not  concur  in  that  view. 
The  language  of  that  act  will  not  apply  to  cases  like 
those  at  bar,  to  try  the  title  to  and  the  possession  of 
lands;  and  in  nowise  partake  of  the  nature  of  those 
suits  for  "wrrest^  imprisonment^  trespass^  wrongs  or 
omissions ^'^'^  &c.,  specially  and  alone  contemplated  by 
that  act.  The  motion  for  removal  was,  therefore, 
piopeily  overruled. 

I  cannot  conclude  my  investigation  of  these  cases 
without   expressing  my  sensibility  to  the   sacrifices 
Vol.  xviii — 17 
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1868     which  the  appellees  have  sustained.     The  amount  of 
TermT  taxes  was  paltry  as  compared  with  the  value  of  the 
^    . —  forfeitures  for  non-payment.     While  under  State  laws 
V.       it  may  be  that  the  magnitude  of  these  penalties  have 
tm^ee"'  been  approximated,  if  not  equalled,  yet  it  cannot  be 
g  said  that  the  impediments  in  the  way  of  complying 

V.       with  the  demands  of  the  government,  or  the  excuses 
for  non-compliance,  were  at  all  equal.     Ko  one  who 
Portner  considers  the  peculiar  character  of  our  late  struggle, 
Recker  the  natuie  of  our  two-fold  allegiance,  the  conflict  of 
Oaze-     theories  co-equal  with  the  origin  of  our  national  govern- 
nove.     ment,  and  the  magnitude  of  the  war  waged  by  the  re- 
volted States  under  such  a  complete  organization  of 
an  actual  government  as  to  exact  from  the  United 
States,  as  well  as  foreign  nations,  the  recognition  and 
the  rights  of  a  belligerent  power,  can  fail  to  extend 
to  the  private  citizens  of  such  States  the  consideration 
and  indulgence  with  which  their  participation  in  the 
revolt  should  be  extenuated.     But  this  is  a  matter  not 
cognizable  by  this  court;  and  whatever  relief  is  due  to 
such  considerations  must  proceed  from  the  august  will 
of  the  nation,  whose  disposition,  at  the  proper  time, 
to   redress   its  citizens  for  unreasonable  forfeitures, 
ought  not  to  be  doubted. 

These  views,  of  course,  conduct  me  to  the  conclu- 
sion, that  upon  the  facts  agreed  in  one  case,  and  found 
by  special  verdict  in  the  two  others,  the  law  was  for 
123 1        the  defendants;  and  that  the  judgment  below  should 
be  reversed  in  all  the  cases. 

JoYNEs,  J.  These  are  suits  instituted  by  the  several 
defendants  in  error  against  the  several  plaintiffs  in 
error,  for  the  recovery  of  lands  sold  by  the  commis- 
sioners of  the  direct  tax,  under  the  act  of  Congress 
passed  June  7,  1862,  and  purchased  by  the  plaintiffs 
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in  error.     The  validity  of  these  titles  is  the  main  ques-     1868. 
tion  in  the  cases,   the  facts  of  which,   so  far  as  it  is    Term7 
necessary  to  consider  them,  are  substantiaUy  the  same.  -^^^;^ 

By  the  act  of  Congress  of  August  5,  1861,  (12  Stat.       v. 
at  Large,  292,)  a  direct  tax  of  twenty  millions  of  dol-   trultoi"* 
lars  jper  annum  was  laid  upon  the  United  States,  of  ^^ 
which  the  sum   of  $937, 550. 66f  was  apportioned  to       v. 
the  State  of  Virginia.     This  act  contained  minute  and 
elaborate  provisions  for  the  valuation  and  assessment  of  Po^'^er 
the  lands  upon  which  the  tax  was  laid,  and  provided   Recker 
for  the  collection  of  the  tax  by  distress  of  the  goods 
and  chattels  of  the  tax-payer,  and  in  case  goods  and 
chattels  sufficient  to  satisfy  the  tax  could  not  be  found, 
by  a  sale  of  so  much  of  the  land  assessed  with  the  tax 
as  should  be  sufficient  to  satisfy  it,  with  an  addition 
of  twenty  per  cent.     This  act  also  provided  thiit  if, 
at  the  time  of  its  going  into  operation,  the  people  of 
any  State  should  be  in  rebellion  against  the  authority 
of  the  United  States,  so  that  the  laws  of  the  United 
States  could  not  be  executed  therein,  it  should  be  the 
duty  of  the  President  to  execute  the  provisions  of  the 
act  in  such  State  as  soon  as  the  authority  of  the  United 
States  should  be  re-established.     The  owner  or  super- 
mtendent  of  any  property  charged  with  tax  and  adver- 
tised for  sale  was  allowed  to  prevent  a  sale  by  pay- 
ment of  the  tax,  with  an  addition  of  ten  per  cent,^  at 
any  time  before  sale;  and  the  owner,  or  his  represen- 
tatives, or  any  other  person  on  his  or  their  behalf,  was 
allowed,  at  any  time  within  two  years  after  sale,  to        [124 
redeem  any  land  sold,  by  payment  to  the  collector,  for 
the  use  of  the  purchaser,  or  his  heirs  or  assigns,  of  the 
amount  paid  by  the  purchaser,  with  interest  thereon 
at  the  rate  of  twenty  per  cent. 

There  are  many  other   provisions  in   the  act  of 
August  5,  1861,  but  those  which  have  been  mentioned 
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1868.     are  sulHoient  to  indicate  the  general  character  of  the 

Term?   system  established  by  it. 

. —      On  the  7th  day  of  June,  1862,  Congress  passed  an 
V.       act  entitled  '*an  act  for  the  collection  cf  direct  tax^ 

trostee"'  i^  insurrectionary  districts  within  the  United  States, 

g^  and  for  other  purposes."     (12  Stat,  at  Large,  422.) 

V.       The  7th  section  of  that  act  was  amended  by  an  act 

^'^"*^'''  passed  on  the  6th  day  of  February,  1863.     (12  Stat. 

Portner  ^t  Large,  640.) 

Recker  By  the  first  section  of  the  act  of  June  7,  1862,  it 
Gaze-  ^^SiS  enacted,  that  when  in  any  State,  or  portion  of  a 
nove.  state,  by  reason  of  insurrection  or  rebellion,  the  civil 
authority  of  the  United  States  is  obstructed,  so  that 
the  act  of  August  5,  1861,  cannot  be  peaceably  exe- 
cuted, the  direct  taxes  by  said  act  apportioned  among 
tne  several  States  respectively  shall  be  apportioned 
and  charged  in  each  State  or  part  thereof,  in  which 
the  civil  authority  is  so  obstructed,  upon  all  the  lands 
and  lots  of  ground  therein  not  exempted,  as  the  same 
were  enumerated  and  valued  under  the  last  assessment 
and  valuation  thereof  under  the  authority  of  such 
State,  prior  to  the  1st  day  of  January,  1861  and  each 
parcel  of  land  was  declared  to  be,  by  virtue  of  said  act, 
charged  with  its  proportionate  part,  according  to 
value,  of  the  t«x  apportioned  to  such  State  by  the  act 
of  August  5,  1861;  and  it  was  further  provided,  that 
in  addition  thereto  a  penalty  of  fifty  jper  cent,  of  said 
tax  should  be  charged  on  said  lands.  The  second  sec- 
tion provides  that  the  President  shall,  on  oi  before  the 
1st  day  of  July,  1862,  declare  by  proclamation  in  what 
States,  or  parts  of  States,  such  insurrections  exists; 

125]  and  that  thereupon  the  said  several  parcels  of  lands 
shall  become  charged  with  th^ir  respective  portions 
of  the  said  direct  tax,  and  that  ^*the  same,  together 
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with  the  penalty,  shall  be  a  lien  thereon,  without  any 
other  or  father  proceeding  whatever." 

The  President  issued  his  proclamation,  in  pursuance 
of  this  provision,  on  the  1st  day  of  July,  1862,  and 
that  part  of  Virignia  in  which  the  lands  in  controversy 
lie  \^  as  declared  to  be  in  iusurrection  against  the 
authority  of  the  United  States,  so  that  the  provisions 
of  the  act  of  August  5,  1861,  could  not  be  peaceably 
executed  theieiu.     12  Stat,  at  Large  1266. 

Section  three  provides,  that  the  owner  of  any  parcel 
of  land  may,  within  sixty  days  after  the  tax  commis- 
sioners shall  have  fixed  the  amount,  pay  the  tax  thus 
charged  thereon  into  the  treasury  or  to  the  commis- 
sioners, by  virtue  whereof  the  land  shall  be  discharged 
frcm  said  tax.  The  fourth  section  is  in  the  following 
words  :  **  And  be  it  further  enacted,  that  the  title  of, 
in  and  to  each  and  every  piece  or  parcel  of  land  upon 
which  said  tax  has  not  been  paid,  asjibove  provided, 
shall  thereupon  become  forfeited  to  the  Unit^  States ; 
and,  upon  the  sale  hereinafter  provided  for,  shalt'^test 
in  the  Unittjd  States,  or  in  the  purchaser  at  such  sale, 
in  fee  simple,  free  and  discharged  from  all  prior  liens, 
incumbrances,  right,  title  and  claim  whatsoever." 

Subsequent  sections,  which  need  not  now  be  noticed 
more  particularly,  provide  for  the  appointment  of  tax 
commissioners,  who  are  to  enter  upon  the  discharge 
of  their  duties  whenever  the  commanding  general  of 
the  forces  of  the  United  States,  entering  into  any  such 
insurrectionary  State  or  district,  shall  have  established 
the  military  authority  of  the  United  States  throughout 
any  parish,  district  or  county  of  the  same,  for  the  sale 
of  forfeited  lands;  for  striking  them  off  to  the  United 
States  in  certain  cases;  for  the  disposition  by  sale  or 
lease  of  the  lands  so  struck  ofif  to  the  United  States, 
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(fee,   <fec.      Some  of  these  provisions  will  be  noticed 
more  particularly  hereafter. 

It  is  contended  by  the  counsel  for  the  plaintiffs  in 
error,  that  by  the  provisions  of  the  fourth  section  of 
the  act  of  June  7,  1862,  above  quoted,  any  parcel  of 
land  upon  which  the  tax  is  not  paid  within  sixty  days 
after  the  amount  of  it  is  ascertained,  as  provided  by 
the  third  section,  becomes,  at  the  end  of  the  sixty 
days,  forfeited  to  the  United  States  in  such  a  sense 
that  it,  "ipso  faoio^  ceases  to  be  the  property  of  the 
former  owner,  and  becomes  the  absolute  property  of 
the  United  States,  so  that  when  it  is  afterwards  sold, 
it  is  sold  as  the  property  of  the  United  States,  and 
that  this  loss  of  the  property  is  inflicted  upon  the 
owner  as  a  penalty  for  his  default  in  the  non-payment 
of  the  tax  within  the  sixty  days.  This  is  the  funda- 
mental question  in  th^  present  oases. 

This  section  does  not  define,  in  terms,  what  is  to  be 
the  effect  of  the  forfeiture  which  it  declares  shall  take 
plpxie,  so  that  we  must  resort  to  the  common  rules  of 
construction  to  ascertain  it. 

It  is  incumbent  upon  the  plaintiffs  in  error  to  make 
it  clear,  beyond  all  doubt,  that  it  was  the  design  of 
Congress  to  inflict  such  a  forfeiture  as  they  contend  for. 
An  intention  to  deprive  a  citizen  of  his  freehold  with- 
out trial,  and  in  a  manner  never  before  practiced  by 
the  United  States,  will  not  be  inferred  by  the  court 
from  general  oi  ambiguous  language,  which  will  ad- 
mit of  a  different  interpretation.  And  in  putting  a 
construction  upon  the  act  of  June  7,  1862,  we  must 
bear  in  mind  the  reasons  for  its  enactment.  The  act 
of  August  5,  1861,  had  provided  for  two  great  leading 
objects:  1.  The  proper  assessment  of  the  tax  upon 
the  several  parcels  of  land;  and  2.  The  collection  of 
the  tax  so  assessed.     It  being  found  impossible  to  exe- 
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cute  the  provisions  of  that  act  in  the  insurrectionary     1868. 
districts,    Congress,    by   the  act  of    June  7,    1862,     Term^ 
adopted  other  provisions  for  the  accomplishment  of 
the  same  objects  in  those  districts,  which  were  deemed 
better  suited  to  their  condition  and  more  likely  to  be  S^tee°* 
effectual.     That  this  was  the  reason  for  passing  the  ^ 
act  of  June  7,  1862,  appears  distinctly  from  the  first       v. 
section.     Any  ambiguous  words  or  provisions  in  that 
act  should  be  construed  with  reference  to  those  objects.    P^^ner 
The  language  of  the  fourth  section  of  the  act  of    Recker 
June  7,  1862,  does  not  require  the  construction  con-     caze- 
tended  for.     The  terms   ^'forfeited   to   the   United    »^y^^7 
States"  do  not  necessarily  import  that  the  title  shall 
be  thereby  divested  out  of  the  owner  and  vested  in 
the  United  States.     It  is  a  rule  of  the  common  law, 
that  where  an  act  of  Parliament  declares  that  a  person 
'*8hall  forfeit"  his  lands  to  the  King,  or  that  a  per- 
son's lands  *' shall  be  forfeited"  to  the  King,  the  title 
to  the  lands  is  not  divested  ot  t  of  the  owner  and  vested 
in  the  King  by  the  mere  force  of  the  forfeiture.     An 
inquest  office  is  necessary  for  that  purpose.     And, 
therefore,  when  a  man  is  attainted  of  high  treason, 
whereby  all  his  lands  are  forfeited  to  the  King,  the 
freehold  remains  in  him  until  office  found   for  the 
King,  so  that  he  shall  be  tenant  to  every  prescipe, 
Plowden  Com.  486.     Mr.  Blackwell,  in  his  work  on 
Tax  Titles,  ch.  32,  speaking  of  the  effect  of  statutes 
which  provide  that  lands  shall  **be  forfeited  to  the 
State"  for  the  aon-payment  of  taxes,  regards  it  as  '*a 
serious  question  whether  an  inquisition  is  not  neces- 
sary, in  order  to  div  est  the  title  of  the  rightful  pro- 
prietor and  vest  it  in  the  State,"  and  collects  several 
cases  in  which  that  view  has  been  maintained.     It  is 
otherwise  if  the  intention  of  the  Legislature  is  clearly 
indicated  that  the  title,  shall  pass  by  the  mere  force 
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1868.      of  the  forfeiture.      Wildes  lessee  v.  Serpell,  10  Gratt 

Term7  4r05;  Fairfaxes  devisee  v.  Hunter^ s  lessee^  7  Cranch 

"M^rthT"^*  603;    United  States  \,  Repentigny,  5  Wall  U.  S. 

v.'"    E.  211. 
Swtee"'      The  quer»tion,  therefore,  is  whether  the  intention- of 
g  Congress  is  clearly  indicated  in  this  case,  that  the  title 

V.  of  the  owner  shall  be  divested  cut  of  him,  and  vested 
in  the  Untied  States,  by  the  mere  force  of  the  forfei- 
Portner  ^^^^  'pj^^  language  of  the  section  seems  plainly  to 
Recker  indicate  the  contrary.  It  declares  that  ''upon  the 
Gaze-  sale"  thereafter  provided  for,  the  title  ''shall  vest" 
1 9fiT^  ^^  *^®  United  States,  or  in  the  purchaser,  at  the  sale. 
Section  7,  which  provides  for  the  sale  of  the  forfeited 
land,  as  it  originally  stood,  and  the  same  section  is 
amended  by  the  act  of  Februay  6,  1863,  provides  that 
the  land  shall  be  bid  off  for  the  United  States  by  the 
tax  commissioner,  in  case  it  does  not  bring  a  certain 
price  fixed  by  the  act,  in  which  case  it  is  declared  by 
section  4,  the  title  shall,  upon  such  sale,  vest  in  the 
United  States.  What  need  was  there  to  provide  that 
the  title  should  vest  in  the  United  States,  in  case  the 
land  should  be  bid  off  fur  them  at  the  sale,  if  it  was 
already  vested  in  them  by  the  forfeiture  ?  Indeed, 
how  could  the  title  by  possibility  vest  in  the  United 
States  by  their  thus  becoming  purchasers  at  the  sale, 
when  it  was  already  vested  in  them  by  the  mere  force 
of  the  forfeiture  ?  The  provision  in  question,  there- 
fore, plainly  implies  that  the  title  does  not  vest  in  the 
United  States  by  force  of  the  forfeiture,  and  that  it 
will  do  so  only  in  the  event  that  the  l9,nd  shall  be  bid 
off  for  the  United  States  at  the  sale. 

The  act  of  June  7,  1862,  provides  for  two  sales. 
The  first  sale  is  to  be  made  of  each  several  parcel  of 
land  upon  which  the  tax  remains  unpaid,  after  adver- 
tisement stating  distinctly  the  amount  due  on  each, 


Digiti 


ized  by  Google 


OOUET   OF   APPEALS   OF   VIRGINIA.  137 

(sectons  7  and  14,)  and  each  parcel  is  to  be  sold  sepa-     1868. 
rately  for  not   less  than   the  tax,  penalty  and  costs    ^^^ 
charged  upon  it,  and  ten  j}er  cent,  interest   on  said  "7r~: — 
tax.     The  act  provides  that  this  sale  is  to  be  made       v. 
'*in  case  the  taxes  charged  upon  the  said  lots  and  par-    tnwt^°' 
eels  of  land  shall  not  be  paid,"  as  provided  by  the  ^ 
third  section.     The  act  of  Februaiy  6,  1862,  recog-       v. 
nizes    the    right    of    the    owner,    as    we  shall   see 
hereafter,  to  prevent  a  gale  by  appearing  in  person   Po^^er 
befoie  the  commissoners,  and  paying  the  tax,  with  ten    Recker 
per  cent,  interest  and  the  cost  of  advertising  the  land     c^ze- 
for  sale,  and  rncognizes  his  right  also,  without  such     "^/foQ 
payment,  to  control  the  sale  by  directing  the  land  to 
be  struck  off  to  a  purchaser  other  than  the  United 
Stat^,  at  less  than  two-thirds  of  its  assessed  value. 
At  this  sale  the   United  States  becomes  a  bidder   for 
the  land.     It  is  to  be  struck  off  to  them  at  a  sum 
not  exceeding  two-thirds  of  the  asssesed  value,  unless 
some  person  shall  bid  a  larger  sum.     But  within  that 
limit  the  United  States  competes  for  the  land  with 
other  bidders.     Moreover,  the  act  does  not  undertake 
to  confer  a  complete  and  perfect  title  on  the  purchaser 
at  this  sale,  but  provides  redemption  by  the  owner,  or 
by  any  loyal  citizen  having  an  interest  in  or  lien  on 
the  land.     There  is  another  clause  in  the  act  of  Feb- 
maiy  6,  1863,  which  is  very  significant.     It  is  that 
which  provides  that  lands  which  may  be  selected, 
under  the  direction  of  the  President,  for  government 
use,  may  be  bid  off  for  the  United  States  at  the  sale. 
Now  the  long  established  and  uniform  course  in  the 
disposition  of  lands  belonging  to  the  United  States,  is 
to  reserve  from  sale  such  parcels  as  are  selected  for 
government  use.     The  land  belonging  already  to  the 
United   States,   this  is  the  natural   and   convenient 
course.     Why  the  departure  in  the  act  of  February  6, 
Vol.  xviii — 18 
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I8as.     1 8()3,  from  this  reasonable  and  settled  usage,  if  the  land 
TermT  ^  ^^  ^^^^  under  that  act  belongs  already  to  the  United 
—  States  ?     Why,  in  any  case,  should  land  that  already 
V.       belongs  to  the  United  States,  be  sold  to  enable  the 
S-ustee"'  United  States  to  hold  it  for  government  use  ?     The 
provision  allowing  such  lands  to  be  sold,  and  provid- 
V.       ing  for  their  being  bid  off  for  the  United  States  at  the 
sale,  affords  a  very  strong  implication  that  Congress 
Portner  ^jj^  jjq^^  understand  them  to  be  already  before  the  sale 
Recker   the  property  of  the  United  States. 
Caze-         Section  11  provides  for  a  sale,  if  directed  by  the 
1  *?m^      President,  of  lands  bid  in  for  the  United  States  at  the 
first  sale.     In  this  second  sale,  the  original  subdivision 
of  the  parcels  of  land  is  not  regarded.     The  act  also 
undertakes  to  give  a  complete  and  perfect  title  to  the 
purchaser  at  this  sale,  and  directs  that  the  whole  pro- 
ceeds of  sale  shall  be  paid  into  the  treasury;  one 
moiety  of  which  it  appropriates  to  certain  specified 
purposes.     There  is  no  provision  for  paying  into  the 
treasury  the  surplus  of  the  proceeds  of  the  first  sale. 
Thus,  the  whole  scheme  of  the  act  indicates,  that 
at  the  first  sale  the  land  is  sold  as  the  property  of  the 
delinquent  tax-payer,  and  not  as  the  property  of  the 
United  States ;  while  at  the  second  sale,  it  is  sold  as 
the  property  of  tlie  United  States. 

The  eleventh  section  providing  for  a  sale  of  lands 
bid  off  for  the  United  States,  contains  no  reservation 
of  rights  of  reaemption  attaching  in  the  first  sale. 
And  the  provision  of  the  act  of  February  6,  1803, 
providing  for  bidding  off  for  the  United  States  such 
lands  as  may  be  selected  for  government  use,  implies 
that  there  shall  be  no  right  of  redemption  in  such 
cases,  for  such  a  right  would  defeat  the  object  of  the 
provision.  It  may  be  argued  that  these  things  show 
the  United  States  does  not  acquire  title  as  a  purchaser 
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at  the  sale  in  like  manner  as  other  purchasers,  but 
holds  by  some  other  and  better  title.  But  all  they 
can  be  really  said  to  prove  is,  that  the  right  of  le- 
demption  from  the  first  sale  is  not  reserved  to  the 
owner  as  against  the  United  States,  in  case  they  shall 
become  the  purchaser,  but  only  against  other  purcha- 
seis.  Whether  that  is  the  true  construction,  it  is  not 
necessary  to  enquire. 

It  was  contended  in  the  argument,  that  the  forfei- 
ture insisted  on  was  provided  by  Congress  as  a  penalty 
for  non-payment  within  the  time  prescribed  by  law, 
so  as  to  induce  the  owner  of  the  land  to  make  prompt 
payment.  It  was  further  contended,  that  the  consti- 
tution conferred  upon  Congress  the  same  power  to  co- 
erce the  collection  of  taxes  which  the  States  possessed; 
that  the  States  possess  the  power  of  forfeiting  lands 
for  the  non-payment  of  taxes,  and  exercised  it  before 
the  adoption  ot  the  constitution;  in  proof  of  which 
reference  was  made  to  a  statute  of  Virginia  said  to 
have  been  enacted  in  the  year  1785. 

But  this  argument  does  not  justify  the  conclusion 
that  is  drawn  from  it.  It  is  conceded,  on  all  hands, 
that  the  government  of  the  United  States  is  one  of 
limited  powers.  It  can  exercise  only  such  powers  as 
are  conferred  upon  it  by  the  constitution.  The  powers 
of  a  State  government,  on  the  other  hand,  are  limited 
only  by  the  constitution  of  the  United  States,  or  of 
the  State  itself.  It  does  not  follow,  therefore,  that 
because  a  State  legislature  may  provide  that  lands 
shall  be  forfeited  to  the  State  in  case  the  taxes  due 
upon  them  are  not  paid,  the  same  power  belongs  to 
Congress.  That  power  belongs  to  the  State  legisla- 
ture, unless  it  has  been  denied  to  it ;  it  does  not  be- 
long to  Congress,  unless  it  has  been  conferred  upon  it. 

This  argument  assumes   that   the  forfeiture  con- 
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1868.     tended  for  was  designed,  like  an  ordinary  penalty  of 
Term7  ^^  ^^  tvfentj  per  cent  of  the  tax,  only  as  a  means  of 
^tfartin"  ^^ompelling  the  punctual  payment  of  the  tax.     But  is 
V.       that  so  ?     The  penalty  is  wholly  out  of  proportion  to 
trustee. '  the  object  to  be  accomplished.     The  law  does  not  pro- 
Bennett  ^^^®  ^^^^  ^^^  commissioners  shall  give  notice,  by  ad- 
vertisement or  otherwise,  that  the  assessments  have 
been  made,  or  that  they  have  entered  upon  the  dis- 
Portner  QJ^^xge  of  their  duties  in  the  county.     The  tax-payer 
Recker   may  never  know  what  he  owes,  until  he  has  lost  his 
Gaze-     land   by  the  forfeiture.     The  penalty,  therefore,  is 
"^^®'     imposed  without  actual  default. 

I  cannot  resist  the  impression  that  this  forfeiture, 
132]  if  it  is  su(5h  as  contended  for,  was  designed  really  to 
get  the  land,  and  not  to  get  the  tax.  And  this  will 
appear  more  clearly  from  this:  that  it  follows  from 
the  theory  of  the  plaintiffs  in  error,  that  the  forfeiture 
does  not  satisfy  the  tax,  but  leaves  the  party  still  lia- 
ble to  pay  it  out  of  his  goods  and  chattels,  or  other 
lands,  under  the  act  of  August  5,  1861.  The  pay- 
ment of  this  penalty  of  forfeiture,  without  payment 
of  the  tax,  will  no  more  satisfy  the  tax  than  the  pay- 
ment of  the  penalty  of  twenty  j^er  eent.^  without  pay- 
ment of  the  tax,  will  satisfy  the  tax,  under  section  30 
of  the  act  of  August  5,  1861. 

The  power  to  collect  taxes  and  to  make  all  laws 
that  shall  be  necessary  and  proper  to  carry  that  power 
into  execution,  includes  all  known  and  appropriate 
means  of  effectually  collecting  the  taxes,  unless  some 
such  means  should  he  forbidden  in  some  other  part  of 
the  constitution.  18  How.  U.  S.  K.  281.  And  it 
may  be  fairly  inferred,  that  when  the  people  of  the 
States  conferred  that  power  upon  Congress,  they 
meant  to  embrace  all  the  means  of  collecting  taxes 
then  used  and  employed  by  the  States,  as  far  as  the 
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same  were  consistent  with  other  parts  of  the  constitu-     1868. 
tion.     But  it  would  not  follow  that  they  conferred,    Tem7 
or  intended  to  confer,  the  power  of  forfeiting  land  . 

absolutely  to  the  United  States,  as  a  penalty  for  the       v. 
non-payment  of  taxes,  even  if  it  could  be  shown  that  trJ^tee"' 
such    a  power  was   then   employed  by  the   States.   B^^nett 
Where  such  a  power  has  been  exercised  by  the  States,       v. 
it  has  not  been  as  a  means  only  of  coercing  the  pay- 
ment of  taxes.     It  has  been  employed  as  a  means  of  ^^^^^^ 
settling  titles,  as  in  this  State,  in  the  laws  applicable   Recker 
to  the  western  counties,   which  were  the  subject  of 
adjudication  in  several  cases  reported  in  10  Grattan's 
Reports,  or  for  some  other  purpose  besides  the  mere 
collection  of  the  taxes. 

But  if  that  was  not  so,  this  penalty  of  forfeiture  is 
beyond  the  power  of  Congress.  Such  forfeitures  pro- 
ceed upon  the  ground  of  a  breach  of  the  conditions 
upon  which  every  owner  holds  his  land.  The  doc- 
trine is  thus  stated  in  Black  well  on  Tax  Titles: 
'* Every  owner  holds  his  estate  upon  the  implied  con- 
dition that  he  will  furnish  a  list  of  his  taxable  estate, 
and  piomptly  pays  his  share  of  the  common  burdens 
assessed  against  the  entire  community;  and  if  he 
on  its  to  comply  with  the  condition,  the  paramount 
authority  of  the  State,  which  is  entitled  to  enter  for 
the  breach  of  this  condition,  comes  m,  as  it  has  a 
right  to  do,  and  declares  the  estate  forfeited  for  the 
breach  of  the  condition."  p.  460.  This  passage  was 
cited  by  the  counsel  for  the  plaintiffs  in  error,  as 
showing  the  principle,  and  the  only  principle,  on 
which  this  class  of  forfeitures  rests.  How  can  this 
principle  avail  the  United  States  in  respect  to  lands 
the  title  to  which  was  not  derived  from  them,  which 
are  not  held  under  their  authority,  and  as  to  which 
they  have  not,  either  actually  or  in  theory,  the  para- 
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1868.     mount  title  ?     How  can  such  a  right  be  claimed  with- 

Tem7  ^^*  trenching  upon  the  local  sovereignty  of  the  States, 

"^7-      and  their  paramount  title  and  jurisdiction  over  the 

V.       lands  within  their  limits,  which  are  fundamentalprin- 

trustee. '  ciples  of  the  constitution  ?     If  such  a  right  had  be3ii 

claimed  for  the  United  States,  or  been  suspected  to 

V.       result  from  the  provisions  of  the  constitution,  while 

it  was  under  discussion,  it  would  undoubtedly  have 

Portner  aroused  the  jealousy  of  the  States,  and  provoked  their 

Recker   earnest  opposition,  as  being  dangerous  to  State  sover- 

Caze-     ©igJ^ty.     We  know,  from  the  history  of  the  times, 

"^ve.     ^jjg^^  ^jj^  clause  giving  to  the  United  States  exclusive 

jurisdiction  over  places  purchased  by  the  consent  of 

the  Legislatures  of  the  States  for  the  erection  of  forts, 

&c.,  met  w^ith  strong  opposition  on  this  ground.    2 

Story  on  Const.  1224. 

The  exercise  of  such  a  power  by  Congress  as  is  con- 
tended for  in  these  cases  is  also  inconsistent  with  the 
fifth  article  of  the  amendments  to  the  constitution, 
134]  which  declares  that  no  person  "shall  be  deprived  of 
life,  liberty  or  property  without  due  process  of  law." 
In  the  case  of  Jfurray'^s  lessee  v.  Uoboken  Land  and 
Improvement  Company^  18  How.  U.  S.  K.  272,  the 
question  came  before  the  Supreme  Court,  whether  a 
title  to  land  was  valid  which  had  been  acquired  by 
purchase  at  a  sale  made  by  a  United  States  Marshal, 
by  virtue  of  a  distress  warrant  issued  by  the  Solicitor 
of  the  Treasury  against  a  defaulting  collector  of  the 
customs,  in  pursuance  of  the  act  of  Congiess  of  May 
15,  1820.  3  Stat,  at  Large  592.  This  depended  on 
the  question,  whether  the  distress  warrant,  in  pursu- 
ance of  which  tha  sale  was  made,  was  *'due  process 
of  law, "within  the  meaning  of  the  amendment  to  the 
constitution  above  referred  to. 
Mr.  Justice  Curtis,  delivering  the  opinion  of  the 
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court  in  that  case,  said:  ''That  the  wan  ant  now  in     1868. 
question  is  legal  process  is  not  denied.     It  was  issued    xerai^ 
in  conformity  with  an  act  of  Congress.     But  is  it  'due  — 

process  of  law  ?'     The  constitution  contains   no  de-       v. 
scription  of  those  processes  which  it  was  intended  to   Jnistee"' 
allow  or  forbid.     It  does  not  even  declare  what  prin-  ^ 
ciples  are  to  be  applied  to  ascertain  whether  it  is  due       v. 
process.     It  is  manifest  that  it  was  not  left  to  the  leg- 
islative power  to  enact  any  process  which  might  be  P^^°^** 
devised.     The  article  [fifth  amendment]  is  a  restraint   Recker 
on  the  legislative,  as  well  as  on  the  executive  and  judi- 
cial, powers  of  the  government,  and  cannot  be  so  con- 
strued as  to  leave  Congress  free  to  make  any  process 
'due  process  of  law'  by  its  mere  will.     To  what  prin- 
ciples, then,  are  'w  e  to  resort  to  ascertain  whether  this 
process  enacted  by  Congress  is  'due  process?-     To 
this  the  answer  must  be  two-fold.     We  must  examine 
the  constitution  itself  to  see  whether  the  process  is  m* 
conflict  with  any  of  its  provisions.     If  not  found  to 
be  so,  we  must  look  to  those  settled  usages  and  modes 
of  proceeding  existing  in  the  common  and  statute  law 
of  England  before  the  emigration  of  our  ancestors,  and 
which  are  shown  not  to  have  been  unsuited  to  their 
civil  and  political  condition,  by  having  been  acted  on 
by  them  after  the  settlement  of  this  country." 

The  learned  judge  then  proceeds  to  show,  that  from 
the  earliest  ages  of  the  common  law,  summary 
methods  had  been  recognized  and  practiced  in  Eng- 
land for  the  recovery  of  the  debts  due  to  the  Crown, 
and  especially  those  due  from  receivers  of  the  revenue; 
that  this  diversity  between  what  is  "due  process  of 
law"  in  respect  to  public  defaulters  and  ordinary  pri- 
vate debtors  was  well  understood  in  this  country  and 
entered  into  the  legislation  of  the  Colonies,  and  es- 
pecially into  that  of  the  States,  aft-er  the  Declaration 
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of  Independence,  and  before  the  adoption  of  the  con- 
stitution; that  in  England  and  in  this  country  the 
remedy  against  public  defaulters  was  by  summary 
process,  without  judicial  enquiry  to  ascertain  the  exist- 
ence and  amount  of  the  liability,  against  the  body, 
lands  and  goods,  or  against  the  lands  and  goods,  or 
against  the  body  and  goods,  corresponding  substan- 
tially with  the  remedy  provided  by  the  act  of  May 
15,  1820.  He  says:  *'As  we  have  already  shown, 
the  means  provided  by  the  act  of  1820  do  not  differ 
in  principles  from  those  employed  in  England  from 
remote  antiquity,  and  in  many  of  the  States,  as  far  as 
we  know,  without  objection,  for  this  purpcse,  at  the 
time  the  constitution  was  formed." 

It  was  held,  therefore,  that  the  warrant  of  distress, 
under  which  the  land  in  that  case  was  sold,  was  **due 
process  of  law,"  with  in  the  meaning  of  the  constitu- 
tion, and  that  the  title  acquired  under  it  was  valid. 

Can  a  forfeiture  of  the  land  charged  with  taxes, 
such  as  is  contended  for  in  these  cases,  be  regarded 
as  "due  process  of  law,"  upon  the  principles  estab- 
lished by  that  case  ?  Literally  speaking,  it  is  not  any 
process  at  all,  but  operates  by  force  of  law,  and  with- 
out any  process  or  proceeding  whatever,  except  the  as- 
certainment by  the  commissioners  of  the  sum  charge- 
able on  the  land.     But  that  is  probably  immaterial 

The  forfeiture  of  land  to  the  Crown  does  not  ap- 
pear to  have  been  a  means  recognized  and  employed 
in  England,  at  any  period  of  its  history,  for  enforcing 
the  payment  of  taxes  or  other  debts  to  the  Crown. 
If  it  had  been,  we  should  have  found  such  forfeitures 
treated  of  in  the  English  law  books;  but  we  nowhere 
find  them  mentioned. 

The  summary  methods  employed  in  England  in 
early  time  for  the  collection  of  debts  to  the  Crown 
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seem  to  have  been  turned  to  purposes  of  oppression, 
and  one  of  the  chapters  of  Magna  Charta  provided  for 
their  restraint.  Before  that  time,  the  King  for  his 
debt  had  execution  of  the  body,  lands  and  goods  of 
his  debtor,  (2  Inst.  19,)  but  by  Magna  Charta  it  was 
provided,  that  the  King  should  not  seize  any  land  or 
rent  for  any  debt  as  long  as  the  present  goods  and 
chattels  of  the  debtor  suffice  to  pay  the  debt,  and  the 
debtor  himself  is  ready  to  satisfy  therefor.  In  con- 
formity with  this  provision,  a  conditional  writ  was 
framed,  commanding  the  sheriff  to  enquire  of  the 
goods  and  chattels  of  the  debtor,  and  if  they  were 
not  sufficient,  to  extend  the  lands.  Mr.  Justice  Curtis 
quotes  Gilbert  as  saying,  that  since  the  statute  33 
Henry  8,  ch.  39,  the  practice  has  been  to  issue  the 
writ  in  an  absolute  form  against  lands  and  goods, 
without  requiring  any  previous  inquisitioD  as  to  the 
goods.  18  How.  U.  S.  E.  277.  But  Lord  Coke,  in  the 
second  Institute,  gives  the  form  of  the  writ,  which  he 
says  was  the  usual  process  after  the  statute  3f  33 
Henry  8,  and  down  to  his  own  day,  and  it  is  in  the 
conditional  form  above  mentioned,  requiring  a  previ- 
ous inquisition  as  to  the  goods,  and  providing  for  an 
extent  upon  the  land  in  the  event  only  that  the  goods 
shall  prove  insufficient.  2  Inst.  19.  And  Lord  Coke, 
commenting  upon  this  writ,  says:  '^ Wherefore  it  ap- 
peareth,  that  if  the  goods  and  chattels  of  the  King's 
debtor  be  sufficient,  and  so  can  be  made  to  appear  to 
the  sheriff,  whereupon  he  may  levy  the  King's  debt, 
then  ought  not  the  sheriff  to  extend  the  lands  and 
tenements  of  the  debtor,  or  his  heirs,  or  of  any  purcha- 
ser or  terre  tenant."  lb.  The  mode  of  collecting 
the  land  tax  in  England  was  by  distress.  The  statute 
4  T^.  &  M.  ch.  1,  which  established  the  land  tax  as 
it  was  continued  by  annual  acts  down  to  the  period  of 
Vol.  XVIII — 19 
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1868.     the  formation  of  the  Federal  constitution,  provided 
Term!^  that,  for  the  collection  of  the  tax,  it  should  be  lawful 
"tt-t: —  ^*to  distrain  the  person  or  persons  so  refusing  or  neg- 
V.       lecting  to  pay  by  his  or  their  goods  or  chattels,  or 
Trastee"'  to  distrain  upon  the  messuages,  lands,  tenements  and 
premises  so  charged,  and  the  goods  and  chattels  then 
and  there  found,  and  the  distress  go  taken  to  keep  by 
the  space  of  foui  days,  at  the  cost  and  charge  of  the 
Portner  owner  thereof/'     Sect.  12.     The  section  goes  on  to 
Recker   provide,  that  if  the  money  be  not  paid  within  four 
Caze-     days,  the  distress  so  taken  shall  be  sold  for  the  pay- 
nove.     ment  of  the  money,  and  the  surplus  paid  to  the  owner. 
Section  twenty -nine  of  the  same  act  provides,  that  in 
case  any  lands  or  houses  be  unoccupied,  and  no  dis- 
tress can  be  found  on  the  same,  nor  the  person  of  the 
owner  found  in  the  county  where  the  land  lieth,  by 
reason   whereof  the  assessment  on  such  unoccupied 
lands  and  houses  cannot  be  levied,  the  name  cf  the 
delinquent,  the  sum  assessed,  and  the  place  where  the 
land  lies,  shall  be  certified  to  the  Court  of  Exchequer, 
which  certificate  is  declared  to  be  a  charge  on  the 
person  of  the  debtor,  and  on  the  lands  and  houses 
named  therein,  and  to  make  the  person  debtor  to  the 
Crown  for  the  sum  assessed,  and  that  the  Court  of 
Exchequer  shall  issue  out  process  thereupon  against 
the  body,  goods  and  other  the  lands  of  the  debtor, 
until  the  sum  due  be  fully  levied  and  paid.     The  same 
mode  for  collecting  taxes  by  distress  was  provided  for 
in  the  last  of  the  annual  acts  imposing  a  land  tax, 
138]        passed  38  George  3,  ch.  5.     Many,  if  not  all,  of  the 
intermediate  acts  between  4  W.  &  M.  ch.  1,  and  38 
George  3,  ch.  5,  are  omitted,  except  their  titles,  in 
the  edition  of  the  British  statutes  in  the  State  library. 
But  I  have  seen  no  reason  for  believing  that  any  of 
them  provided  for  a  substantially  different  mode  of 


Digiti 


ized  by  Google 


COUKT    OF    APPEALS    OF    VIKGINIA. 


147 


collecting  the  tax.  See  2  Bm.  Eccl.  Law,  title  Jjsuid 
Tax. 

Mp.  Justice  Curtis,  in  the  case  above  cited,  refers 
to  various  statutes  of  the  Colonies,  and  of  the  States 
before  the  adoption  of  the  constitution,  for  the  collec- 
tion of  public  dues,  and  in  all  of  them,  as  far  as 
quoted  by  him,  the  process  is  given  against  the  goods 
as  well  as  the  lands  of  the  debtor,  and  generally  with 
a  provision  that  the  lands  shall  not  be  taken  unless 
the  goods  prove  to  be  insuflScient.  In  not  one  of 
them  is  there  any  provision  for  a  forfeiture  of  the 
land,  OP  for  a  proceeding  in  any  form,  against  the 
land  alone. 

A  statute  of  Virginia,  said  to  have  been  passed  in 
1785,  has  been  cited  to  us  as  an  instance  in  which  a 
State,  before  the  adoption  of  the  constitution,  declared 
lands  to  be  forfeited  absolutely  ior  the  non-payment 
of  taxes.  This  is  the  only  instance  of  the  sort  that 
has  been  cited  to  us.  But  this  statute  was  really  not 
passed  in  1785,  but  in  1790,  when  this  sort  of  forfei- 
ture was  for  the  fisrt  time  introduced  in  Virginia.  2 
Revised  Code  of  1819,  517.  Opinion  of  Judge  Eoane 
in  Kinney  v.  Beverley ,  2  Hen.  &  Mun.  518. 

But  suppose  this  statute  had  really  been  passed  in 
1785.  To  make  it  avail  anything  to  the  plaintiffs  in 
error,  it  would  be  necessary  to  show  that  forfeiture 
of  the  land  for  non-payment  of  the  tax  was  one  of  the 
means  then  generally  known  and  employed  for  the 
collection  of  taxes.  An  act  of  a  single  State,  adopt- 
ing a  new  and  exceptional  mode  of  proceeding,  could 
.  have  no  weight  in  the  argument. 

As  I  have  already  intimated,  this  class  of  forfei- 
tores  has  not  been  employed  in  Virginia  as  one  of  the 
usual  means  of  enforcing  the  payment  of  taxes,  but 
rather  for  the  purpose  of  establishing  titles  and  settling 
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1868.     vacant  and   abandoned  lands.     A  reference  to  the 

Term7  ^^^  ^^  1790,  and  Others  which  preceded  it,  will  show 

'ZTT- —  what  were  then  the  ordinary  methods  of  enforcing  the 

v.       payment  of  taxes,  and  in  what  cases  and  for  what 

S^wtee!*'  reasons  the  system  of  forfeiture  applied.     The  whole 

g^  series  of  these  laws  may  be  found  in  2  Kevised  Code 

V.       of  1819,  508  et  seq. 

^  '*  The  act  of  1781  provided  that  the  sheriff  might  dis- 
Portner  ^yain  the  lands,  or  slaves,  goods  or  chattels  which 
Recker  should  be  found  upon  the  land,  but  that  the  lands 
Caze-  should  not  be  distrained  "where  other  sufficient  effects 
nove.  Q^j^  ]^Q  jjg^j  thereon."  Subsequent  acts  provided  foi 
an  immediate  distress  upon  lands,  goods  and  chattels, 
and  that  the  smallest  number  of  acres  of  land  should 
be  sold  which  the  lowest  bidder  would  pay  the  taxes 
on.  An  act  passed  in  1788,  reciting  that  the  usual 
mode  of  selling  land  ''produced  great  oppression,-' 
enacted  that  every  such  sale  should  be  made  on  the 
premises,  and  that  no  sale  should  be  made  of  any  land 
for  the  payment  of  taxes,  if  other  property  suificient 
belonging  to  the  person  chargeable  could  be  found  in 
the  annity.  The  same  act  provided  for  buying  in  for 
the  State  any  lands  sold  for  taxes  that  should  not  bring 
one-half  its  value,  with  a  right  to  the  owoier  to  re- 
deem within  two  years;  and  that  if  it  should  not  be 
redeemed  within  two  years  it  should  be  sold,  and 
the  proceeds  of  sale,  after  deducting  the  taxes,  dam- 
ages and  expenses,  paid  over  to  the  original  owner  of 
the  land. 

These  references  will  show  what  were  the  ordinary 
methods  of  enforcing  the  payment  of  taxes  in  use  in, 
Virginia  about  the  time  of  the  adoption  of  the  consti- 
tution. And  it  may  be  worth  mentioning,  that  be- 
fore the  adoption  of  the  constitution  of  the  United 
J  40]       States,  the  legislature  of  Virginia  had  re-enacted  the 
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provision  of  Magna  Charta^  that  ''no  freeman  shall 
be  taken  or  imprisoned,  or  be  deprived  of  his  free- 
hold, or  liberties,  or  free  customs,  or  be  outlawed  or 
exiled,  or  any  otherwise  destroyed,  nor  shall  the  com- 
monwealth pass  upon  him  nor  condemn  him,  but  by 
the  lawful  judgment  of  his  peers,  or  by  the  law  of  the 
land."     12  Hen.  St.  at  Large,  186. 

Looking  at  the  spirit  which  animated  all  this  legis- 
lation, we  cannot  doubt  as  to  what  would  have  been 
thought,  at  that  day,  of  a  statute  declaring  an  imme- 
diate and  absolute  forfeiture  of  the  whole  land,  as  a 
penalty  for  non-payment  of  the  tax  within  sixty  days 
after  the  assessment  of  it,  without  notice  to  the  owner, 
by  advertisement,  or  otherwise,  of  the  assessment, 
and  without  any,  even  the  least,  effort  to  collect  it. 

Then  came  the  act  of  December  20,  1790,  above 
referred  to,  which  introduced  the  principles  of  forfei- 
ture. The  first  section  repealed  all  laws  then  in  force 
providing  for  the  sale  of  land  for  taxes  due  thereon. 
The  second  section  directed  the  sheriff  to  return  a  list 
of  the  lands  where  he  cannot  find  in  his  county  sufficient 
effects  of  the  owner  to  sat  isfy  the  tax.  The  third  section 
directs  the  auditor  of  the  State,  when  it  shall  appear  to 
him  from  the  certificate  of  the  county  courts,  or  from 
other  information,  that  a  person  chargeable  with  any 
such  tax  resides,  or  has  slaves,  or  personal  property, 
in  some  other  county  than  that  in  which  the  land  lies, 
to  certify  the  amount  of  the  tax  to  the  sheriff  of  such 
other  county,  who  is  required  to  distrain  therefor  as 
for  other  taxes.  Section  4  directs  that  a  list  of  these 
insolvents,  with  the  amount  due  from  each,  shall  be 
furnished  to  the  collector  of  taxes  for  the  next  year, 
who  shall  distrain  for  them,  as  for  other  taxes;  and 
that  in  case  such  taxes  cannot  be  collected  in  the  suc- 
ceeding year,  the  treasurer  of  the  State  shall  cause 


186S. 

January 

Term. 

Martin 

V. 

Snowden, 
trustee. 

Bennett 

V. 

Hunter. 

Portner 

& 
Recker 

V. 

Caze- 
nove. 


Digiti 


ized  by  Google 


150  COUBT   OF    APPEALS    OF    VIKGINIA. 

1868.     to  be  advertised  the  names  of  the  delinquents,  with 

TemT  ^®  quantity  of  land  and  its  location,  and  the  amount 

"TTT:     of  tax  due  thereon.     And  then  the  fifth  section  pre- 
Martin  *^ 

V.       vides  that,  in  case  the  t^ax  on  any  tract  of  land  shall 

trustee.  *  °^^  ^  P^^^  ^^^  ^^®  space  of  three  years,  the  right  to 

g^^        the  same  shall  be  *4ost,  forfeited,  and  vested  in  the 

v.       commonwealth,"  and  be  subject  to  entry  and  grant 

as  waste  and  unappropriated  land. 

Portner       j^  appears  from  this  recital  of  the  provisions  of  the 

Recker   act  of  1790,  that  the  forfeiture  was  not  resorted  to  as 

Gaze-    ^^^  of  tbe  known  and  accustomed  means  of  collecting 

141^1^     a  tax.     It  was  resorted  to  as  a  new  proceeding,  when 

other  means  failed — when  no  effects  could  be  found 

in  the  county,  or  in  any  other  county,  to  satisfy  the 

tax;  and  when,  after  advertisement,  and  a  delay  of 

three  years,  no  person  would  pay  it.     It  could  hardly 

apply  to  any  case  in  which  the  land  had  not  been 

abandoned  by  the  owner. 

There  is  nothing,  therefore,  in  the  usages  and  modes 
of  proceeding  which  prevailed  in  England  or  in  this 
country  before,  or  at  the  time  of,  the  adoption  cf  the 
constitution,  which  authorizes  ae  to  say,  according 
to  the  principles  of  Murray^s  hsuee  v.  Hohoken  Com- 
pa/tiy^  that  a  peremptory  and  absolute  forfeiture  of 
title  at  the  end  of  sixty  days,  as  contended  fcr  in 
these  cases,  is  '^due  process  of  law"  for  the  collection 
of  taxes  due  to  the  United  States. 

It  does  not  alter  the  case  that  this  statute  was  en- 
acted during  a  period  of  civil  war,  and  was  designed 
to  operate  within  a  territory  in  which  the  civil  au- 
thority of  the  United  States  was  for  the  time  sub- 
verted. Congress  still  claimed  Virginia  as  a  State  of 
the  Union.  That  claim  was  distinctlv  asserted  bv 
the  act  of  August  5,  1861,  laying  and  apportioning 
the  direct  tax,  and  quite  as  distinctly  by  the  act  of 
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June  7,  1362,  providing  for  the  collection  of  the  tax     1868. 
in  the  insurrectionary  districts.     Tliis  last  act   was    Term7 
passed  in  order  to  enforce  compliance  by  the  people  "TTIT^ — 
of  those  districts,  with  a  duty  devolved  upon  all  the       v. 
people,  in  pursuance  of  the  constitution.     It  was  not   tnwtee?* 
competent  for  Congress,  while  professing  to  exercise  ^^^  ^ 
a  power  given  by  the  constitution,  to  trample  under       v. 
foot  the  restraints  imposed  upon  it  by  that  instru- 
ment.    For  example.  Congress  could  not  exercise  the  P^^^^^e^ 
power  of  taxation,  and  disregard  the  rule  of  appor-   Recker 
tionment  prescribed  by  the  constitution,  in  respect  to     Caze- 
the  States  in  rebellion.     The  power  of  taxation  is  not    ^^r^Aa 
a  war  power,  to  be  employed  for  the  purpose  of  com- 
pelling the  submission  of  men  in  arms  against  the  gov- 
ernment.    In  short,  while  the  state  of  war  might  fur- 
nish the  motive  for  such  legislation,  it  could  not  sup- 
ply the  power  to  enact  it.     As  was  said  by  Mr.  Justice 
Davis,  delivering  the  opinion  of  ihe  Supreme  Court  in 
Ee  parte  MUligan,  4  WaU.  U.  S.  R.  2,  120:  ^*The 
constitution  of  the  United  States  is  a  law  for  rulers 
and  people,  equally  in  war  and  in  peace,  and  covers, 
with  the  shield  of  its  protection,  all  classes  of  men  at 
all  times,  and  under  all  circumstances.     No  doctrine 
involving  more  pernicious  consequences  was  ever  in- 
vented by  the  wit  of  man  than  that  any  of  its  provi- 
sions can  be  suspended  during  any  of  the  great  exi- 
gencies of  government.     Such  a  doctrine  leads  directly 
to  anarchy  or  despotism ;  but  the  theory  of  necessity 
on  which  it  rests  is  false,  for  the  government,  within 
the  constitution,  has  all  the  powers  granted  to  it  which 
are  necessary  to  preserve  its  existence. ' ' 

This  forfeiture  cannot  be  sustained  as  a  forfeiture 
for  crime,  like  the  forfeitures  which  take  place  under 
the  revenue  and  navigation  laws,  or  under  the  act  of 
August  6,  1861.     In  such  cases,  the  thing  forfeited  is 
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1868.     the  instrument  by  which  the  offence  was  committed, 

TermT  ^^  was  the  fruit  of  the  offence,*  and  is  treated  as  being 

"T7"i:     itseJf,  in  some  sort,  the  offender.     But  the  land  of  a 
Martm  '  ' 

V.  delinquent  tax-payer  cannot  be  brought  within  the 
trustee. '  principle  of  this  class  of  cases;  it  is  neither  the  instru- 
g^  ment  nor  the  fruit  of  any  offence.     Nor  can  we  sup- 

V.  pose  that  Congress  intended  to  make  it  a  criminal,  or 
even  a  qvasi  criminal  offence,  for  a  man  not  to  pay 
Portner  jjjg  taxes,  especially  without  notice  of  the  amount  of 
Recker    them. 

y 

Gaze-  Nor  can  we  suppose  that  Congress  designed  this  for- 
14S1^  feiture  as  a  meang  of  confiscating  the  property  of  per- 
sons in  rebellion  against  the  government.  The  acts 
of  August  6,  1861,  July  17,  1862,  and  March  13, 
1863,  make  provision  for  the  confiscation  of  property 
in  certain  specified  cases  arising  out  of  the  rebellion, 
and  embracing  a  large  number  of  acts.  We  must  sup- 
pose that  these  acts  embrace  all  the  cases  in  which 
Congress  thought  it  proper  to  provide  for  this  extra- 
ordinary and  exceptional  mode  of  punishment.  We 
are  not  at  liberty  to  say  that  Congress  designed,  by 
the  act  of  June  7,  1862,  to  establish  another  system 
of  confiscation  covertly,  under  the  disguise  of  a  system 
for  the  collection  of  taxes,  and  especially  one  that 
wculd  embrace  those  that  were  innocent  of  participa- 
tion in  the  rebellion  as  well  as  those  who  were  guilty, 
and  one  that  would  forfeit  the  land  in  fee  simple, 
when,  by  the  avowed  systeir  of  confiscation  estab- 
lished by  the  act  of  July  17,  1862,  it  could  only  be 
forfeited  for  the  life  of  the  offender.  12  Stat,  at 
Large,  627. 

Moroever,  if  we  regard  this  forfeiture  as  designed 
for  the  punishment  of  persons  in  rebellion  against  the 
United  States,  the  provision  is  liable  to  a  still  graver 
objection.     In  that  view  of  the  act,  it  declares,  in 
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effect,  that  the  non-payment  of  the  tax  within  sixty 
days  is  sufficient  evidence  of  participation  in  the  re- 
bellion, and  is  a  legislative  conviction  and  punishment, 
without  trial,  of  all  who  fail  to  pay.  This  is  a  viola- 
tion of  that  provision  of  the  constitution  which  inhibits 
Congress  from  passing  a  bill  of  attainder.  According 
to  the  decision  of  the  Supreme  Court  in  Cummings  v. 
St^^  of  Missouri,  4  Wall.  U.  S.  R.  277,  that  provi- 
sion applies  to  every  act  of  Congress  which  assumes 
guilt  and  inflicts  punishment  ^vithout  judicial  trial, 
whatever  be  the  character  or  degree  of  the  puaishment 
inflicted.  It  matters  not  that  the  person  is  not 
reached.  The  deprivation  of  property  is  equally  a 
punishment.  It  matters  not  that  it  is  not  callea  a 
punishment,  but  only  purports  to  be  a  stringent 
measure  for  the  collection  of  taxes.  If  it  is,  as  I  am 
Dow  supposing,  a  legislative  deprivation  of  property 
for  participation  in  the  lebellion.  Congress  could  no 
more  inflict  it  under  the  disguise  of  a  system  for  the 
collection  of  taxes  than  it  could  inflict  it  for  the  avowed 
purpose  of  punishmnet.  As  was  said  by  Mr.  Justice 
Field,  delivering  the  opinion  of  the  .^iupreme  Court  in 
Cummings  v.  The  State  of  Missouri:  ''The  purpose 
of  the  law-maker,  in  the  case  supposed,  would  te 
openly  avowed;  in  the  case  existing  |upon  the  view  I 
am  now  consideting]  it  is  only  disguised.  The  legal 
result  must  be  the  same,  for  what  cannot  be  done 
directly,  cannot  be  done  indirectly.  The  constitution 
deals  Avith  substance,  not  shadows.  Its  inhibitions  are 
levelled  at  the  thing,  not  the  name.  It  intended  that 
the  rights  of  the  citizen  should  be  secure  against  de- 
privation by  legislative  enactment,  under  any  form, 
however  disguised.  If  the  inhibition  can  be  evaded 
by  the  form  of  the  enactment,  its  insertion  in  the 
fundamental  law  was  a  vain  and  futile  provision.'' 
Vol.  XVI ri — 20 


1868. 

January 

Term. 

Martin 

V. 

Snowden, 
trustee. 

Bennett 

V. 

Hunter. 

Portner 

& 

Recker 

•     V. 

Caze- 

nove. 

[144 


Digiti 


ized  by  Google 


154  OOUKT   OF    APPEALS    OF    VIRGINIA. 

1868.         For  these  reasons,  I  am  constrained  to  think  that  it 

Term7  ^^  ^^^  within  the  constitutional  power  of  Congress 

'TT'T: —  to  declare  that,  upon  non-payment  of  the  tax  within 

V.       sixty  days,  the  land  charged  with  the  tax  should  be 

trustee!*'  absolutely  forfeited  to  the  United  States.     It  follows, 

^       ^^   that  if,  on  the  true  construction  of  the  act  of  June  7, 
Bennett  '  ' 

V.       ]  862,  it  provides  for  such  a  forfeiture,  the  plaintiffs 

in  error  could  acquire  no  title  hy  their  purchases.    The 

Portner  forfeiture  did  not  ^est  the  title  to  the  lands  in  the 

Recker   United  States,  and  the  commissioners  could  not  pass 

Gaze-    ^  title  to  them  as*  the  property  of  the  United  States. 

nove.        ^g  I  jjg^yQ  already  stated,  however,  I  do  not  think 

145]       that  we  are  compelled  to  place  that  construction  upon 

the  act  of  Congress.     The  forfeiture  seems  to  have 

been  provided  for  as  a  means  of  enabling  the  United 

States  to  make  a  sale  of  the  land.     Whether  it  was 

appropriate  for  that  purpose,  oi  upon  what  particulai 

theory,  or  with  what  particular  view,  the  provision 

was  made,  is  wholly  unimportant,  if  I  am  right  in 

holding  that  it  was  not  designed,  by  its  own  mere  force, 

to  divest  the  title  out  of  the  owner  and  to  vest  it  in 

the  United  States. 

It  remains  to  enquire  into  the  regularity  of  the  pro- 
ceedings under  which  the  plaintiffs  in  error  claim  title. 
The  act  of  February  6,  1863,  provides,  that  the  cer- 
tificate of  sale  '* shall  be  received  in  all  courts  and 
places  as  prima  facie  evidence  of  the  regularity  and 
validity  of  the  sale  and  of  the  title  of  the  purchaser  in 
purchasing  under  the  same. ' '  And  the  last  proviso  of 
that  act  declares,  that  the  certificate  of  the  conunis- 
sioners  shaU  only  be  affected  as  evidence  of  the  r^- 
larity  and  validity  of  the  sale  by  establishing:  1.  That 
the  property  was  not  subject  to  taxes;  or,  2.  That 
the  taxes  had  been  paid  previous  to  sale;  or,  3.  That 
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the  property  had  been  redeemed  according  to  the  pro- 
visions of  that  act. 

The  first  objection  taken  to  the  sale  is,  that  the 
whole  land  was  sold;  when  it  appears  from  the  facts 
that  the  land  might  have  been  divided  without  preju- 
dice to  it,  and  a  part  of  it  sold  for  enough  to  pay  the 
sum  due  to  the  United  States.  It  was  contended  by 
the  counsel  for  the  defendants  in  error,  that  the  com- 
missioners had  on  authority,  upon  a  proper  constric- 
tion of  the  act,  to  sell  the  whole  land  when  the  money 
charged  upon  it  might  have  been  made  by  the  sale  of 
only  a  part  of  it.  He  contended  fuither,  that  the  cer- 
ticate  of  sale  was  not  intended,  in  any  case,  to  pre- 
clude enquiry  into  the  authority  of  the  commissioners 
to  make  a  ^e,  but  that  it  \^as  intended  only  to  pre- 
clude enquiry  (except  on  the  grounds  specified)  in 
respect  to  the  regularity  of  the  proceedings  of  the  com- 
missioners, in  cases  where  they  had  authoiity  to  sell. 
On  the  other  side  it  is  contended,  that  the  act  contem- 
plates that  the  whole  land  charged  with  tax  shall  be 
sold,  in  every  case,  and  that  it  does  not  allow  any  im- 
peachment of  the  certificate,  on  the  score  either  of 
irregularity  or  want  of  authority,  except  on  the 
grounds  specified.  I  do  not  think  it  necessary  to  de- 
cide these  questions.  I  will  assume,  for  the  present 
purpose,  that  the  view  taken  by  the  counsel  for  the 
plaintiffs  in  error,  on  these  points,  is  the  correct  one. 
The  substance  of  it  is,  that  the  act  requires  that  in  all 
cases  the  whole  land  shall  be  sold,  whatever  its  value, 
and  whatever  the  amount  of  the  tax,  even  though  an 
inconsiderable  part  of  it  would  suflBce  to  pay  the  tax, 
and  that,  after  a  sale  has  been  made,  there  shall  be 
no  enquiry  to  ascertain  whether  the  tax  might  not 
have  been  paid  by  the  sale  of  part  of  the  land. 

Now  the  authority  of  Congress  to  make  a  sale  at  all 
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results  from  the  power  to  lay  and  collect  taxes,  and 
the  power  to  pass  all  laws  which  shall  be  necessary 
and  proper  to  carry  that  power  into  execution.  How 
can  it  be  said  that  a  sale  of  the  whole  land,  in  every 
case  whatever,  is  ** necessary  and  proper"  as  a  means 
of  collecting  the  tax  due  upon  it  ?  According  to  the 
decision  of  the  Supreme  Court  in  McCuUoch  v.  Staie 
of  Maryland^  4  Wheat.  U.  S.  E.  316,  when  any 
measure,  in  its  nature,  is  appropriate  as  a  means  of 
carrying  into  execution  a  power  expressly  granted  by 
the  constitution,  Congress  is  the  sole  judge  of  the 
necessity  of  adopting  that  means  in  the  particular  case; 
that  is  a  question  of  legislative  discretion,  not  of  judi- 
cial cognizance.  But  in  e\ery  case  it  must  appeal  that 
the  measure  adopted,  in  its  nature,  is  appropriate  as 
a  means  of  carrying  the  granted  power  into  execution. 

How  can  it  be  said  that  a  sale  of  the  wnole  land,  in 
every  case  whatever,  is  appropriate  as  a  means  of  col- 
lecting the  tax  upon  it  ?  Can  the  sale  of  five  hundred 
acres  of  land  be  appropriate  as  a  means  of  collecting 
a  tax,  which  might  be  collected  by  the  sale  of  one 
acre  ?  Congress  might  just  as  well  direct  that  the 
whole  of  the  defendants'  estate  should  be  sold  under 
every  execution,  without  reference  to  the  value  of  the 
estate  or  to  the  amount  due  on  the  execution. 

To  avoid  a  misapprehension  of  my  meaning  it  is 
proper  to  add,  that  I  am  not  now  questioning  the 
power  of  Congress  to  declare  that  the  certificate  of 
sale  shall,  as  between  the  owner  and  the  purchaser,  be 
conclusive  as  to  the  necessity  or  propriety  of  seUing 
the  quantity  of  land  actually  sold  in  the  particular 
case,  where  a  discretion  is  given  to  the  commissioners 
to  sell  the  whole  land,  if  part  of  it  cannot  be  sold, 
without  injury  to  the  residue,  or  in  any  like  case.    I 
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am  only  questioning  the  power  of  Congress  to  declare     1868. 
that,  in  every  case,  the  whole  land  shall  be  sold.  Teim^ 

Another  objection  t6  the  sale,  insisted  on  by  the  r~ 

counsel  for  the  defendants  in  error  is,  that  before  the       v. 
sale  of  the  land,   though  after  the  expiration  of  the  trustee?* 
sixty  days,  the  amount  of  the  tax,  penalty  and  costs   ^^ 
was  tendered  to  the  commissioners,   who  refused  to       v. 
receive  it;  that  this  was  equivalent,  in  legal  effect,  to 
the  actual  payment  of  the  money;  and  that,  as  the  Partner 
only  authority  to  make  a  sale  at  all  w^as  to  raise  the    Recker 
money  due,  the  payment,  or  the  tender  and  refusal  of    caze- 
the  money,  before  the  sale,  put  an  end  to  the  authority.     °^^®- 
The  answer  made  to  this  is,  that  by  the  provisions  of 
the  act,  no  payment  of  the  money,  after  the  expiration 
of  the  sixty  days,  could  prevent  a  sale,  except  only  a 
payment  of  it  by  the  owner  in  person;  and  that  Con- 
gress had  a  right  to  require  payment  from  the  owner 
in  person  because  the  land  was,  by  the  forfeiture,  al- 
ready the  property  of  the  United  States. 

The  counsel  for  the  defendants  in  error  insists,  that 
the  act  of  February  6,  1863,  does  not  require  that  pay-  ri48 
ment,  after  the  expiration  of  the  sixty  days  and  before 
the  sale,  shall,  in  order  to  prevent  a  sale,  be  made  by 
the  owner  in  peison,  and  that  the  provisions  as  to  the 
owner  appearing  in  person  and  paying  the  money  has 
reference  only  to  the  authority  of  the  commissioners 
to  bid  in  the  land  for  the  United  States. 

I  do  not  concur  in  this  view.  I  thiuK  the  plain 
meaning  of  the  act  is,  that  if  the  owner  will  appear 
in  person  and  pay  the  money,  the  land  shall  not  be 
sold.  Why  receive  the  money  if  the  land  is  to  be  sold 
notwithstanding  ?  And  what  owner  would  pay  the 
money  if  it  would  not  save  his  land  from  sale  ?  Then  , 
does  not  the  provision  that  the  owner,  by  appearing  in 
person  and  paying  the  money  may  prevent  the  sale, 
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1868.  imply  that  a  sale  cannot  be  prevented  by  the  pay- 
Term?^  ment  of  the  money  by  any  other  person  ?  I  think  it 
^    "      does.     Rcpr€%%io  uniu%^  excluBSO  alteriuSi 

V.  But  I  think  the  objection  to  the  sale  is  well  founded, 

trustee. '  I^  *^®  view  of  the  act  of  Congress  which  I  have  en- 
g^  deavored  to   establish,  it  only  authorizes,   or  could 

V.       authorize,  a  sale  to  be  made  for  the  purpose  of  raising 
the  money  due.     If  the  money  is  paid,  no  matter  by 
Portner  ^hom,  before  a  sale  is  made,  the  reason  for  the  mak- 
Recker    ing  a  sale  ceases,  and  the  authority  to  make  it  ceases 
Gaze-    ^iso.     If  the  money,  instead  of  being  actually  paid, 
°ove.     jg  tendered  to  the  commissioners,  and  they  refuse  to 
receive  it  because  not  tendered  by  the  owner  in  person, 
the  legal  effect  is  the  same  as  if  it  had  been  paid. 
Their  refusal  to  receive  the  money,  which  they  ought 
to  have  leceived,  cannot  give  them  an  authority  to  sell 
which  they  would  not  have  had  if  they  had  done  their 
duty  by  receiving  it.     There  was,  in  these  cases,  an 
oflfer  to  pay  the  money  by  persons  who  appeared  be- 
fore the  commissioners  for  the  purpose,  and  were  pre- 
pared to  do  it,  though  tnere  was  no  actual  production 
149 J        and  tender  of  the  money.     But  actual  production  and 
tender  of  the  money  were  not  necessary,  when  the 
commissioners  declared  to  the  parties  who  offered  to 
pay  that  they  would  not  receive  it.     Vide  Bacon  Abr. 
Tender,  F.     Congress  might  require  payment  by  the 
owrer  in  person  as  a  condition  of  redemption  after 
sale.     It  might,  in  the  act  directing  the  sale,  allow 
redemption  on  such  terms  as  it  might  prescribe,  or  it 
might  refuse  to  allow  it  at  all.     But  the  case  is  other- 
wise when  the  payment  is  offered  befoie  sale. 

The  result  is,  that  the  plaintiffs  in  error  acquiied  no 
title  by  their  purchases. 

The  application  in  each  of  these  cases  to  remove  it 
into  the  Federal  Court,  in  pursuance  of  the  act  of 
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March  3,  1863,  was  properly  overruled,  as  the  act  does     1868. 
not  embrace  such  cases.  Tera?^ 

I  think  the  judgment  of  the  District  Court  in  each  '~^~' — 

of  these  cases  should  be  affirmed.  v. 

Snowden, 
trustee. 

MoNcuRE,  P.  concurred  in  the  opinion  of  Joyiies^  J,  ^^ 

V. 

T  Hunter. 

Judgment  affirmed. 

Portner 

& 
Recker 

V. 

Caze- 
nove. 
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January  Scott's  exHpG  v.    Scott. 

Term. 

'  January  27. 

E  owns  an  estate  for  her  life  in  property,  both  real  and  personal  in- 
cluding slaves ;  and  S  owns  the  remainder  in  fee  therein  ;  and 
E  and  her  trustee  enter  into  a  contract  called  by  the  partiea 
a  lease,  by  which  they  convey  to  S  the  life  estate  of  E  in  the 
whole  of  the  property,  and  S,  in  consideration  thereof,  under- 
takes to  pay  E  annually  for  her  life  seven  hundred  dollars  as 
rent,  and  to  pay  all  taxes  and  legal  charges  on  the  estate ;  and 
the  usual  remedies  for  the  recovery  of  these  annual  suras  were 
reserved.  S  was  put  into  possession  of  the  property,  and  held 
ane  treated  it  as  his  own.     Held  : 

1.  Though  the  instrument  was  called  a  lease,  and  the  sums 

reserved  was  called  a  rent,  the  contract  was  a  surrender, 
and  the  life  estate  of  E  was  merged  in  the  estate  of  S. 

2.  The  instrument  not  being  under  seal,  it  was  not  as  to  the 

land,  an  express  surrender ;  but  it  was  a  contract  for  a 
surrender,  which  was  carried  out  by  the  parties,  by  the 
delivery  of  possession  and  the  payment  of  money  under 
it ;  and  it,  therefore,  has  all  the  legal  effect  of  an  express 
surrender  by  deed .  As  to  the  personal  property,  no  deed 
was  necessary. 

3.  The  slaves  having  been  emancipated  by  the  proclamation 

of  the  President  of  the  United  States,  this  does  not  en- 
title S  to  any  abatement  from  the  amount  of  the  annual 
payments  which  he  contracted  to  make. 

In  June,  1865,  Eliza  D.  Seott  filed  her  bill  in  the 
County  court  of  Stafford  county,  which  was  afterwards 
removed  to  the  Circuit  court  of  the  county.  In  it  she 
stated — That  some  time  previous  to  the  year  1849, 
Richard  M.  Scott,  of  Bush  Hill,  Stafford  county,  Vau, 
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by  a  will  made  by  him,  devised  and  bequeathed  his  St.      1868. 
Maiysville  estate,  in  said  county,  being  a  large  landed    ^^^ 
property,  twenty-five  or  more  negroes,  and  a  large    ^^ 
amount  of  other  personal  property,  in  trust  to  William     ex'ix 
H.  Fitzhugh,  and  Edwin  C.  Fitzhugh,  for  the  benefit     g^j^'^^t 
of  Richard  M.  Scott,  Jr.,  during  his  life,  and  after  his       [1^1 
death,  the  profits  of  said  property  was  to  be  paid  to 
the  plaintiff  for  her  life;  the  whole  of  said  estate  to 
be  subject  by  way  of  rent  to  the  annual  payment  of 
$200  on  the  1st  of  January  of  each  year,  to  his  heirs. 
That  this  will  was  admitted  to  record  in  the  court  of 
the  county  of  Stafford,  previous  to  the  year  1849;  and 
that  previous  to  that  year  Eichard  M.  Scott,  Jr.,  1st, 
the  first  beneficiary  under  the  will,  died ;  and  by  the 
will  the  profits  of  the  estate  were  then  t«  be  paid  to  the 
plaintiff.     That  William  H.  Fitzhugh  alone  qualified 
as  trustee  under  the  will.    That  in  August,  1850,  Fitz- 
hugh and  the  plaintiff  executed  a  lease  to  Eichard  M. 
Scott,  Jr.   2d,  oi    the  said  property,  for  and  during 
the  life  of  the  plaintiff;  which  lease  was  signed  by 
them,  and  by  the  said  E.  M.  Scott,  Jr.  2,  as  lessee, 
and  was  under  seal  dated  about  August  30th,  1850, 
and  recorded  in  the  clerk's  office  of  Stafford  county  : 
by  the  terms  of  which  lease  the  lessors  agreed  that  the 
lessee  should  have  possession  of  said  property  and  the 
profits  thereof  from  the  1st  of  January,  1850,  and 
should  hold  the  same  during  the  life  of  the  plaintiff; 
and  the  lessee  covenanted  and  agreed  to  pay  to  the 
lessois  the  sura  of  $900  per  anmim^  as  rent  of  the  said 
premises  and  property,  on  the  1st  of  January,  1851, 
and  each  succeeding  January,  duiing  the  life  of  the 
plaintiff;  and  to  pay  all  taxes  and  legal  charges  against 
the  said  estate ;  subject  to  the  deduction  of  $200  per 
annum^  the  rent  charge  upon  the  estate.     That  the 
l^see  thereupon  took  possession  of  the  said  property ; 
Vol.  xvin — 21 
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1868.     a.iid  he  and  his  representatives  have  held  it  ever  since. 
^T^rm^  She  charged  that  no  rent  had  been  paid  since  the  1st 

;—  of  January,   1861,  and  that  the  rent  for  the  years 

t?»Tx^  1861,-'62,-'63  and  '64  were  then  due;  that  Wm.  M. 
g^'^^  Fitzhugh  was  dead ;  that  the  records  of  Stafford  county 
152]  court  were  destroyed;  thatKichard  M.  Scott,  Jr.  2d, 
was  dead,  and  Virginia  Scott  was  his  executrix;  and 
making  her  a  party,  the  plaintiff  asked  for  a  decree 
against  her  for  the  amount  then  due,  with  interest,  and 
for  any  sums  that  might  thereafter  become  due  on 
said  lease;  and  for  general  relief. 

Virginia  Scott  answered  the  bill.  She  admitted  the 
facts  of  the  will  and  the  lease  as  stated  in  the  bill ;  ex- 
cept that  she  said  the  will  was  not  lost,  but  was  re- 
corded in  Fairfax  county ;  and  that  the  lease,  of  which 
she  exhibited  what  she  said  was  a  copy  of  the  original 
in  her  possessicn,  was  not  under  seal.  She  admitted 
the  rent  due  in  1861  and  subsequently  had  not  been 
paid;  and  alleges  that  in  the  years  1861  and  1862  the 
slaves,  which  constituted  the  most  remunerative  por- 
tion of  the  estate,  left  her,  and  on  the  1st  of  January, 
1863,  they  became  freeimder  the  proclamation  of  the 
President  of  the  United  States.  She  insists,  therefore 
that  there  should  be  an  apportionment  of  the  rent. 

The  lease  is  signed  by  Fitzhugh  and  Eicbard  M. 
Scott,  Jr.  2d,  and  after  reciting  the  will  of  Richard 
M.  Scott,  Sr.,  as  stated  in  the  bill,  proceeds:  and 
whereas  the  said  Richard  M.  Scott,  (Jr.  2d,)  who  at 
the  death  of  the  said  Elizabeth  B.  Scctt  will  be  entitled 
in  reversion,  and  the  said  Wm.  H.  Fitzhugh,  trustee  as 
aforesaid,  have  agreed  that  it  will  promote  the  interest 
of  the  said  Richard  M.  Scott,  and  render  secure  and 
certain  the  interest  of  Elizabeth  D.  Scott,  that  the  said 
Richard  M.  Scott  should  obtain  possession  of  the  es- 
tate, both  real  and  personal :  Now  this  agreement  wit- 
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nesseth  that  the  said  Wm.  H.  Fitzhugh  has  conti  acted     1868. 
with,  and  doth  hereby  lease  the  estate  aforesaid,  con-    xerm?^ 
sisting  of  the  landed  estate,  including  two  fisheries,    g^ 
and  the  following  slaves,  (naming  them,)  in  number    ex'ix 
twenty-fi\e,  and  all  other  property  of  eveiy  descrip-     gcott. 
tion  belonging  to  said  estate,  for  and  during  the  natu-        [153 
ral  life  of  the  said  Elizabeth  D.   Scott,   to  the  said 
Richard  M.  Scott;  the  property  to  be  delivered  on  the 
1st  of  January,  1851.     And  the  said  Eichard  M.  Scott 
does  hereby  contract  to  pay,  &c. ,  as  stated  in  the  bill. 
The  said  Wm.  H.  Fitzhugh,  trustee,  to  be  entitled  to 
the  usual  remedies  for  the  recovery  of  the  rent  in  case 
the  tenant  shaU  at  any  time  be  in  default.     In  testi- 
mony ^  hereof,  the  parties  to  these  presents  have  here- 
unto subscribed  their  names  on  the  day  and  year  in 
these  articles  written. 

The  only  witness  examined  as  to  the  value  of  the 
estate  was  a  son  of  the  plaiatiflF,  who  seems  to  have 
acted  as  her  agent  before  the  lease  to  Scott.  He 
states  there  were  seven  hundred  and  fiif  ty  acres  of  land. 
That  the  use  of  the  estate  was  worth  from  $2500  to 
$2700  p^  (jmnum.  That  he  had  been  offered  $500  for 
the  farna  and  $1200  for  the  fisheries,  provided  he  could 
get  Fitzhugh  removed  from  the  trusteeship,  for  five 
years;  and  that  the  slasres  were  worth  about  $1000 
per  (jmnum. 

The  deposition  of  the  plaintiff  was  taken,  and  was 
not  excepted  to.  She  says  that  she  had  been  informed, 
but  does  not  know  of  her  own  knowledge,  that  the 
defendant  had  sold  some  of  the  slaves;  and  she  filed 
with  her  bill  a  copy  of  a  letter  from  Scott  to  herself, 
written  in  1852,  in  which  he  says  :  In  reply  to  your 
interrogatory,  as  to  whether  Lizzie  is  well  and  living, 
and  what  I  will  take  for  her,  T  have  only  to  say  that 
none  of  my  servants  are  for  sale. 
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1868.         The  cause  came  on  to  be  heard  on  the  15th  day  of 

T^rmT  Jui^e?  1866,  when  the  court  held  that  the  contract  be- 

tween  Fitzhugh  and  Richard  M.   Scott  was  an  exe- 

ex'ix     cuted  contract;  and  that  there  should  be  no  abate- 

S^tt.     ment  or  apportionment  of  the  annual  amount  payable 

154:]        to  the  plaintiff  by  the  terms  of  said  contract;  and 

made  a  decree  in  her  favor  for  $3500,  with  interest 

from  the  dates  when  the  annual  sums  became  due  until 

paid ;  and  her  costs.     This  decree  included  the  amount 

payable  on  the  1st  January,  1866.  * 

From  this  decree  the  executrix  of  Richard  M.  Scott, 
Jr.  2d,  obtained  an  appeal  to  the  District  Court  of  Ap- 
peals at  Fredericksburg;  where  it  was  affirmed;  and 
form  that  decree  there  was  an  appeal  to  this  court. 

Beach^  for  the  appellant. 

The  only  question  in  this  case  is,  whether  there 
should  be  an  abatement  of  the  rent.  This  is  a  demise 
of  real  and  personal  estate.  Where  such  is  the  case, 
and  there  is  an  eviction  of  the  personalty,  then  there 
shall  be  an  abatement  of  the  rent.  This  was  so  de- 
cided in  Newton  V.  Wilson^  3  Hen.  &  Mun.  470.  This 
case  is  referred  to  in  1  Tuck.  Com.  Boob  2,  ch.  3. 
Then  'vas  there  an  eviction  of  the  personalty?  I  in- 
sist that  there  was  in  this  case  a  technical  eviction; 
but  if  not  a  technical  eviction,  there  was  what  is 
equivalent  to  it. 

In  the  case  of  a  slave  there  may  be  an  eviction  in 
two  modes  :  1st.  If  he  is  recovered  by  a  third  person 
by  a  better  title.  2d.  If  he  recovers  his  freedom,  the 
effect  must  be  the  same.  The  essence  of  the  eviction 
consists  in  the  loss  of  the  light  to  the  service  of  the 
slave.  There  can  be  no  difference  in  its  effect, 
whether  the  slave  recovers  his  freedom  by  action  of 
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[155 


law,  or  being  entitled  to  his  fieedom  he  gets  it  without     1868. 
suit.     When  a  state  of  facts  occur,  which  by  recog-    Term7 
nized  principles  of  law,  gives  him  freedom,  this  is  a ' 
technical  eviction. 

But  let  us  suppose  that  this  is  not  a  technical  evic- 
tion. The  foundation  of  the  doctrine  of  apportion- 
ment is  the  failure  of  consideration.  If  A  demises  B 
ten  acres  of  land,  und  B  is  evicted  of  five  acres  by 
better  title,  he  is  entitled  to  an  abatement  of  rent,  for 
the  failure  of  the  consideration  in  which  the  rent  was 
contracted  to  be  given.  And  in  the  case  of  slaves, 
HI  henever  the  lessee  loses  the  slave  without  wrong  on 
his  part,  he  is  entitled  to  an  abatement.  The  slave 
may  die  oi  run  away.  In  the  first  case,  the  hire 
ceases  on  his  death ;  if  he  runs  away,  the  lessee  still 
has  the  right  to  his  services.  In  the  case  of  real  estate 
there  is  no  apportionment,  because  the  lessee  has  the 
consideration  for  which  he  vv^as  to  pay.  But  a  court 
of  equity  will  apportion  the  rent  even  when  a  court  of 
law  will  not.  Mason  v.  Mayers^  2.  Rob.  R.  006;  1 
Tuck.  Cora.  Book  2,  ch.  3.  In  this  case  it  is  declared 
in  the  lease,  that  it  is  an  arrangement  for  the  benefit 
of  both.  In  equity,  therefore,  the  loss  ought  to  be 
divided. 

But  the  lease  from  Fitzhugh  is  not  in  la^v  a  lease 
for  life.  To  create  a  term  for  more  than  five  years, 
the  lease  must  be  by  deed:  and  this  is  not  a  deed.  At 
most,  it  could  only  avail  as  a  lease  for  five  years;  and 
the  holding  over  afterwards  by  the  lessee  and  his  rep- 
resentative, was  a  holding  from  year  to  year  only — on 
the  terras  of  the  lease,  to  be  sure,  but  only  so  far  as 
these  terras  were  applicable;  and  since  the  holding 
over  was  of  only  a  part  of  the  demised  property,  the 
rent  should  have  been  apportioned  accordingly. 

But  it  will  be  said  that  this  was  a  sale  of  the 
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1868.     property.     The  document  does  not  purport  to  be  a 

Sm7  sale.     It  is  a  formal  lease.     And  the  parties  would 

"T— ;     have  defeated  the  object  of  the  lease  if  they  had  in- 

ex*ix    tended  a  sale.     They  designed  to  secure  to  Mrs.  Scott 

Scott,     t^^*  annual  rent;  and  yet,  if  it  was  a  sale,  this  object 

is  defeated;   her  right  of  distress  would  have  been 

gone;  and  Scott  might  have  sold  the  property  without 

lea^ang  her  any  lien  upon  the  land.     To  treat  this  as 

a  sale  is  to  go  in  the  face  of  the  document,  and  defeat 

the  object  the  parties  had  in  view. 

156]  The  proclamation  of  the  President  operated  to  the 

extent  of  the  occupation  of  the  United  States;  and  as 

it  occupied  the  whole,  it  operated  upon  and  over  the 

whole. 

La/ijorenee  B,  Taylor^  for  the  appellee. 

It  is  said  by  the  counsel,  that  the  contract  under 
which  these  parties  claim  is  a  lease,  and  that  the  lessee 
having  lost  the  slaves  by  Lincoln^s  proclamation,  she 
is  entitled  to  an  abatement  of  the  rent. 

First. — If  it  is  a  lease,  the  lessee  is  not  entitled  to 
an  abatement  of  the  rent.  I  have  not  been  able  to 
find  any  case  which  goes  beyond  this  point:  That  the 
lessee  fails  to  enjoy  the  property  by  the  act  of  the  les- 
sor, or  by  better  title  in  another,  or  by  any  act  for 
wtiich  the  lessor  is  responsible.  And  if  for  defect  of 
title,  the  defect  must  have  existed  at  the  time  of  the 
lease.  The  case  of  Newixm  v.  Wilson^  3  Hen.  &  Mun. 
470,  cited  by  the  counsel  on  the  other  side,  was  the 
lease  of  a  mill  and  the  miller;  and  the  lessor  had  pre- 
viously manumitted  the  miller.  In  the  other  case 
cited,  of  Mdson  v.  Moyers^  2  Rob.  E.  606,  there  was 
a  lease  for  three  years,  with  condition  if  the  land  was 
sold,  the  lessee  should  give  possession.     He  was  en- 
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titled  to  sow  his  fall  crop;  and  when  about  to  sow  it     1868. 
he  was  deterred  by  a  threat  of  the  purchasers,  of    ^^^ 
whom  the  lt3ssor  was  one.  that  they  would  claim  it.    g^ 
Having  been  distrained  for  his  rent,  he  went  into     ex'ix 
equity  fcr  relief;  and  that  court  gave  the  relief  on    gcott 
the  ground  of  this  action  of  the  lessor.     If  the  slaves 
had  been  sick,  or  had  ran  away,  the  lessee  would  not 
have  been  entitled  to  any  abatement;  and  even  if  they 
had  died,  this  law  is  the  same.     The  only  case  in 
which  it  has  been  held  otherwise  is  a  decision  of  Chan- 
cellcr  Creed  Taylor;  but  all  the  cases  in  the  late  slave 
States  are  opposed  to  him.     Harrison  v.  Murrell^  5 
Monr.  R.  359.     He  refered  also  to  1  Tuck.  Com.  book 
2,  cH.   3,  pp.  30,   31,   32,  Hoss  v.    Overton,   3  Call.        [157 
268.     Bot,  in  fact,  there  is  no  evidence  that  the  slaves 
were  lost  by  the  President's  pioclamation.    The  answer 
states  they  were  lost  by  their  running  away  in  1861 
and  1862. 

Second  — This  was  an  assignment  or  sale  of  the 
property,  and  not  a  lease.  The  distinction  between 
an  assignment  and  a  lease  is  clearly  stated  by  Arch- 
bold,  Land  &  Ten.  p.  2,  55  Law  Libr.  32.  When 
the  whole  interest  passes,  it  is  an  assignment.  Pal- 
mer V.  FAwards,  1  Doug.  K.  187,  note;  Pluck  v. 
Diffges,  5  Bligh.  N.  S.  31.  By  a  lease  the  lessor 
grants  less  than  his  own.  Archbold  Land  &  Ten.  59, 
55  Law  Libr.  Then  what  is  this  contract  ?  The  de- 
vise was  to  the  trustee  to  pay  over  the  rents  and  profits 
to  Eliza  D.  Scott  for  her  life ;  the  reversion  \^  as  in 
Richard  M.  Scott,  Jr.  2.  The  property  consisted  of 
several  hundred  acres  of  land,  twenty -five  slaves,  tv^o 
fisheries,  and  a  large  amount  of  personal  property. 
The  fisheries  were  worth  at  least  fi\e  hundred  dollars 
a  year,  and  the  land  and  negroes  fifteen  hundred  dol- 
lars a  year.     Mrs.   Scott,  an  old  lady,  wanted  a  cer- 
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1868:     tainty;  and  this  contract  was  made  for  the  benefit  of 
^rm.^  both  parties.     Richard  M.  Scott  went  into  possession 
—  of  the  property  under  that  contract,  used  and  enjoyed 
ex'ix     it  during  his  life,  and  his  widow  has  done  so  since  his 
^^i     death;  and  they  paid  the  rents  until  1860.     The  case 
of  Miehie  v.  Lawrence^ h  ex^or^  cfec.,  5  Hand.  571,  sus- 
tains this  view  of  the  contract.     Judge  Green  said  in 
that  case,  that  if  it  was  a  sale,  then  Miehie  could  have 
sold.     And  there  can  be  no  question  in  this  case  but 
Richard  M.  Scott  could  have  sold. 

JoYNEs,  J.  It  has  been  contended  foi  the  appellant, 
that  the  contract  out  of  which  this  suit  arose  is  to  be 
regarded  as  a  lease  of  the  land,  slaves  and  other  per- 
sonal property  therein  mentioned,  for  an  annual  rent; 
and  that  as  the  right  to  the  services  of  the  slaves  has 
158]  been  lost  by  their  emancipation,  the  appellant  is  en- 
titled to  an  apportionment  of  the  rent,  upon  the  prin- 
ciples of  the  case  of  Newton  v.  Wilson^  3  Hen.  & 
Munf.  470.  For  the  appellee  it  has  been  contended, 
that  the  appellant  has  no  right  to  claim  an  apportion- 
ment, even  if  the  contract  is  to  be  regarded  as  a  lease 
and  the  annual  payment  as  a  rent.  This  position  in- 
volves an  objection  to  the  ground  on  which  the  deci- 
sion in  Newton  v.  Wilson^  was  placed.  It  is  said  that 
that  was  a  case  of  eviction  by  title  paramount,  and 
that  the  decision  should  have  been  placed  on  that 
ground,  which,  it  is  argued,  has  no  application  to  the 
present  case.  For  the  appellant  it  is  argued,  on  the 
other  hand,  that  for  the  purposes  of  this  case,  the 
emancipation  of  the  slaves  had  the  effect  of  an  evic- 
tion by  title  paramount.  But  it  is  further  contended 
for  the  appellee,  that  the  contract  was  really  a  sale, 
and  the  annual  payments  a  purchase  money,  payable 
in  annual  instalments  during  the  life  of  the  appellee, 
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the  amount  of  the  purchase  money  being  thus  made     1868. 
dependent  upon  the  duration  of  the  appellee's  life.    Term7 
Thus  regarding  the  contract,  the  counsel  for  the  ap- 
pellee  insisted,  that  it  is  like  an  ordinary  sale  of  slaves,     ex'ix 
in  which  he  insisted  that  the  agreed  price  must  be  paid,     g^^t. 
Dotwithstanding  the  loss  of  the  slaves  by  their  emanci- 
pation. 

In  the  view  which  I  take  of  the  case,  it  is  not  neces- 
sary to  decide  either  of  these  questions,  and  I  theie- 
fore  express  no  opinion  upon  either  of  them.  They 
are  important  questions,  which  ought  not  to  be  decided 
until  they  are  directly  presented. 

The  facts  of  the  case  are,  in  substance,  that,  under 
the  will  of  Richard  M.  Scott,  Sr. ,  Richard  M.  Scott, 
Jr.,  the  second,  the  testator  of  the  appellant,  was  en- 
titled to  the  St.  Marysville  plantation,  with  the  slaves, 
stock  and  other  personal  property  upon  it,  subject  to 
a  life  estate  in  Eliza  D.  Scott,  the  appellee,  given  to 
her  by  the  same  will,  and  held  in  trust  for  her  by 
William  H.  Fitzhugh.  This  life  estate  intercepted  [159 
the  possession  and  enjoyment  of  the  property  by 
Richard  M.  Scott,  Jr.,  the  second.  He  was  naturally 
desirous  to  extinguish  it,  so  as  to  get  the  possession 
and  control  of  his  property.  To  accomplish  that  ob- 
ject, and  at  the  same  time  to  secure  to  Mrs.  Scott  the 
benefit  of  her  life  estate,  he  entered  into  a  contract 
with  Fitzhugh,  the  trustee,  by  which  Fitzhugh  relin- 
quished to  him  the  possession  and  enjoyment  of  the 
whole  property,  real  and  personal;  and  he  agreed,  in 
consideration  thereof,  to  pay  to  Fitzhugh  as  trustee  a 
certain  annual  sum  during  the  life  of  Mrs.  Scott,  and 
pay  all  taxes  and  legal  charges  on  the  said  property. 
This  was  the  substance  of  the  arrangement,  though  not 
the  form  of  it.  In  form  it  purported  to  be  a  lease  by 
Fitzhugh  to  Scott  during  the  life  of  Mrs.  Scott,  and 
Vol.  xviii — 22 
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1868.     the  annual  payment  was  called  a  rent,  for  the  recovery 
Term7  ^^  which  the  usual  remedies  were  reserved  in  case  the 

~r~~T7~  tenant  should  make  default  in  payment.     There  was 

ex'ix     no  covenant  by  the  trustee  foi  title  or  for  quiet  enjoy- 

.S(^tt.     nie^t,  nor  was  there  any  restriction  upon  Kichard  M. 

Scott  as  to  the  use  or  disposition  of  the  property.     No 

reversion  ij\as  left  in  the  trustee  or  in  Mrs.  Scott. 

The  claim  now  set  up  is  not  founded  upon  any  ex- 
press stipulation  in  the  contract.  We  must  look, 
therefore,  to  the  character  and  objects  of  the  contract, 
to  ascertain  whether  any  stipulation  can  reasonably  be 
implied  as  incident  to  it,  upon  w  hich  the  claim  of  the 
appellant  can  be  sustained. 

The  contract  was,  in  effect,  what  is  known  in  tech- 
nical language  as  a  sui render.  A  surrender  is  defined 
to  be  a  * 'yielding  up  of  an  estate  for  life  or  years  to 
him  that  hath  the  immediate  reversion  or  remainder, 
wherein  the  particular  estate  may  merge  or  drown  by 
mutual  agreement  between  them."  2  Black.  Com. 
326.  A  surrender  differs  from  an  assignment.  An 
assignment  of  an  estate  tor  life  or  for  years  is  a  trans- 

160]  fer  of  the  whole  interest  of  the  assignor  to  some  one 
other  than  the  immediate  reversioner  or  remaindermen 
holding  an  estate  which  is  larger  than  that  of  the  as- 
signor. The  estate  assigned  remains  as  an  estate  dis- 
tinct from  that  of  the  reversioner  or  remainderman, 
and  vests  in  the  assignee,  who  stands,  for  most  pur- 
poses, in  the  shoes  of  the  assignor.  But  wtien  the 
transfer  of  the  whole  interest  in  an  estate  for  life  or 
for  years  is  made,  as  in  this  case,  to  the  person  hold- 
irg  the  immediate  reversion  or  remainder  in  fee,  the 
estate  transferred  is  extinguished  by  merger,  and  the 
transfer  operates  as  a  sui  render.  As  there  was  no 
deed  in  this  case,  the  contract  not  being  under  seal, 
it  was  not  a  case,  as  to  the  land,  of  express  surrender. 
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because,  under  our  statute,  a  deed  is  necessary  to  con-     1868. 
vey  a  life  estate  in  land  by  surrender  as  well  as  in    Term^ 
other  cases.     But  the  contract  was  an  agreement  for 
a  surrender,   which  was  carried  into  effect  by  the     ex'ix 
parties  by  the  delivery  of  possesions  and  the  payment    ^co^t. 
of  money  under  it,  and  it  had,  therefore,  all  the  legal 
effect  of  an  express  surrender  by  deed.     Taylor  on 
Landlord  and  Tenant,  §§  507-509.     As  to  the  personal 
property,  no  deed  was  necessary. 

The  effect  of  the  arrangement,  therefore,  was  to  ex- 
tinguish the  life  estate  of  Mrs.  Scott,  which  inter- 
cepted the  enjoyment  of  the  property  by  Eichard  M. 
Scott,  whereby  he  became  invested  with  the  pcsses- 
sion  of  the  property,  and  with  an  absolute  and  unen- 
cumbered title  to  it  as  ownei.  Less  than  this  would 
not  have  effected  the  objects  which  Eichard  M.  Scott 
probably  had  in  view.  Looking  at  the  relative  situa- 
tions of  the  parties,  their  respective  rights  under  the 
will  of  Eichard  M.  Scott,  Sr. ,  and  the  language  of 
the  contract,  it  is  obvious  that  Eichard  M.  Scott  had 
two  objects  in  view:  1.  To  get  the  possession  of  his 
property;  and,  2.  To  get  the  unrestricted  right  to 
control  and  use  it  as  he  might  see  fit.  For  these  pur- 
poses, it  was  necessary  that  the  encumbrance  of  Mrs. 
Scott's  title  should  be  removed  entirely  out  of  the  [161 
way.  A  lease  would  not  have  accomplished  these  ob- 
jects. It  would  have  given  him  the  possession  of  the 
property,  but  not  the  right  to  use  and  control  it  as 
owner.  And  it  was  doubtless  understood  by  the 
parties  that  the  effect  of  the  arrangement  was  wholly 
to  extinguish  the  title  of  Mrs.  Scott,  by  substituting 
the  annual  payments  under  the  contract  for  the  rents 
and  profits  under  the  will,  and  to  give  to  Eichard  M. 
Scott  unrestricted  control  of  the  property  as  owner. 
For  it  appears  from  the  letter  exhibited  with  the  bill, 
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1868.     that  Mrs.  Scott  proposed  to  Kichard  M.  Scott  to  pur- 
Term.^  ^l^ase  one  of  the  slaves  embraced  in  the  contract,  and 
^     ,     that  he  declined  the  proposition,  saying  that  none  of 
ex*ix     his  slaves  were  for  sale.     Mrs.  Scott  also  says,  in  her 
Scott,     deposition,  that  she  has  understood  that  Kichard  M. 
Scott  had  sold  some  of  the  slaves  before  their  emanci- 
pation, which,  if  not  true,  might  and  probably  would 
have  been  disproved. 

The  reservation  to  the  trustee  of  the  usual  remedies 
for  the  recovery  of  the  annual  payments  in  rent  does 
not  affect  the  view  which  I  take  of  the  substance  and 
effect  of  this  contract.  It  is  a  settled  principle  of  the 
common  law,  that  where  a  lease  is  made  of  lands  and 
chattels,  reserving  a  sum  in  gross  as  rent,  though  the 
rent  is  greater  by  reason  of  the  chattels,  it  is  regarded 
as  issuing  out  of  the  land  alone.  Spencer^  s  cme,  5 
Kep.  16;  Newman  v.  Anderton^  2  New  Rep.  224. 
And  so  far  has  this  principle  been  carried,  that  it  has 
been  held,  that  if  the  lessee  is  evicted  of  the  land,  the 
rent  is  gone,  and  there  can  be  no  apportionment  in 
respect  of  the  goods.  Emolt  v.  Coh^  Dyer  R.  212, 
Marg. ;  Fltchburg  Cotton  Manxifaciurinij  Company  v. 
Melvin^  15  Mass.  R.  268;  Woodfal  Land.  &  Ten. 
284. 

The  remedies  reserved,  therefore,  were,  as  they 
could  only  be,  remedies  in  respect  to  tiie  land.  They 
162]  were:  1.  The  right  to  distrain ;  and,  2.  The  right  to 
re-enter  upon  default  of  payment.  But  these  would 
create  no  lien  on  the  land,  nor  restrict  the  right  of 
Richard  M.  Scott  to  make  sale  of  it.  Their  utmost 
effect  would  be  to  render  the  purchaser  of  the  land 
from  Richard  M.  Scott  liable  as  assignee,  upon  the 
covenants  of  the  lease.  Whether  that  would  be  so  in 
this  case,  it  is  not  material  to  enquire.  But  these 
remedies  for  enforcing  payment  of  the  rent  would 
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have  no  sort  of  effect  upon  the  slaves  or  other  personal     1868. 
property.      They   might,    like   any    other    personal    Tem!^ 
picperty  belonging  to  Richard  M.  Scott,  be  distrained  — 

for  the  rent,  if  found  upon   the  land,  but  not  other-     ex'ix 
wise.  sodu. 

Such  being,  in  my  view,  the  object  and  effect  of 
this  contract  as  understood  by  the  parties,  I  do  not 
think  that  there  is  any  ground  upon  which  the  claim 
of  the  appellant  can  be  sustained.  There  has  been  no 
failure  of  the  consideration  upon  which  Richard  M. 
Scott  contracted  to  make  the  annual  payments.  The 
consideration  was  the  extinguishment  of  the  claim  of 
Mrs.  Scott,  which  operated  as  an  encumbrance  on  his 
property  and  an  impediment  to  his  enjoyment  of  it; 
and  that  has  been  fully  accomplished.  There  is  no 
ground  to  imply  an  agreement  on  the  part  of  Mrs. 
Scott  to  relinquish  any  part  of  her  claim  in  case  of 
the  loss  of  the  slaves  by  emancipation  or  otherwise, 
without  eviction  by  title  paramount,  if  indeed  she 
could  be  held  bound  to  do  so  in  case  of  such  an  evic- 
tion. Richard  M.  Scott  did  not  consider  himself  as 
buying  or  hiring  the  slaves  from  Mrs.  Scott,  and  what 
ever  arguments  would  apply  to  the  case  of  a  sale  or  a 
hiring  of  slaves,  as  to  which  I  express  no  opinion,  they 
can  have  no  just  applicatiou  to  this  case,  as  I  under- 
stand it.  The  object  of  Richard  M.  Scott  was  not  to 
acquire  a  title  from  Mrs.  Scott.  The  transaction  im- 
plies no  reUance  upcn  her  for  reimbursement  in  case 
he  should  lose  any  part  of  the  property,  even  if  it  can 
be  said  to  imply  any  reliance  upon  her  for  the  good-  [1C3 
ness  of  the  title  under  which  she  held  her  life  estate. 
If  his  title  was  good,  hers  was  good,  and  I  think  the 
fair  inference  is,  that  he  took  the  risk  of  her  title, 
which  was  really  carved  out  of  his  own.  Looking  at 
the  real  character  and  object  of  the  transaction,  I 


Digiti 


ized  by  Google 


174  COURT    OF    APPEALS    OF    VIBOINIA. 

1868.     think  the  present  case  is  substantially  the  same  as  if 
^^I^  Mrs.  Scott  had  held  a  mortgage  on  the  slaves,  exe- 
"■"" — cuted  by  Richard  M.  Scott,  Sr.,  or  had  been  entitled 
ex'ix     to  an  annuity  charged  upon  them  by  the  will  of  said 
S(^*tt.    Richard  M.    Scott,  Sr.,  and  Richard  M.   Scott,  Jr., 
the  second,  had  relieved  the  slaves  from  the  encum- 
brance by  giving  other  security  for  the  payment  of 
the  debt  or  annuity. 

The  case  is  not  altered  by  the  fact  that  this  is  a  suit 
in  equity.  The  claim  of  the  appellee  is  founded  upon 
the  contract,  and  she  came  into  equity  only  because 
there  was  no  trustee  who  could  enforce  the  contract 
at  law.  It  is  not  a  case,  therefore,  for  the  application 
of  the  maxim  that  he  who  asks  equity  must  do  equity. 
GiUiatt  V.  Lynch^  2  Leigh  535.  And,  besides,  this 
does  not  appear  to  be  a  case  of  hardship  in  which  a 
court  of  equity  would  feel  disposed  to  give  relief  by 
the  application  of  that  maxim.  It  seems,  from  the 
evidence,  that  theannual  sum  to  be  paid  to  Mrs.  Scott 
was  fixed  at  a  low  rate,  and  that  the  land  and  fisheries 
are  worth  the  whole  of  it. 

I  think  the  decree  should  be  affirmed,  the  appellant 
having  waived  all  objection  on  the  ground  that  the 
decree  embraces  a  sum  not  due  when  the  suit  was 
brought. 

MoNcuKE,  P.  I  do  not  know  that  there  is  anything 
in  the  opinion  of  my  brother  Joynes  in  this  case  from 
which  1  would  dissent,  and  had  I  seen  that  opinion 
before  1  wrote  my  own,  I  might  have  concurred  in  it, 
and  thus  saved  myself  the  trouble  of  writing  one. 
But  I  wrote  my  opinion  during  the  last  term  while  his 
was  not  written  until  a  few  days  ago.  There  is  nothing 
164]  in  his  which  is  in  conflict  with  anything  in  mine;  and 
as  I  still  entertain  the  same  opinion,  I  will  therefore 
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proceed  to  deliver  it  as  it  is  written.  The  counsel  for  1868. 
the  appellant  maintained,  that  the  contract  ih  the  pro-  xe?^ 
ceedings  mentioned  was  a  lease  for  life  by  a  tenant  for  ~r7"r; — 
life  to  the  remaindermen  of  land,  slaves  and  other  ex*ix 
property,  and  that  the  lessee  was  entitled  to  an  ap-  f^^a, 
portionment  of  the  rent  on  account  of  the  loss  of  the 
slaves  during  the  term  by  the  effect  of  the  war.  In 
ray  opinion  I  endeavor  to  show,  that  even  if  he  were 
right  in  maintaining  that  the  contract  was  a  lease,  he 
would  be  wrong  in  his  conclusion  that  there  ought  to  be 
an  apportionment  of  the  rent;  but  I  then  proceed  to 
say,  that  I  think  the  contract  was  an  assignment  or  sale, 
and  not  a  lease,  and  I  endeavor  to  show  that,  aforti- 
ori^  there  ought  to  be  no  such  apportionment.  My 
brother  Joynes  views  the  contract  neither  as  a  lease 
nor  as  a  sale;  but  as  a  surrender.  I  have  no  fault 
to  find  with  that  view.  I  consider  the  effect  of  a 
sale  and  surrender  in  regard  to  this  case  as  precisely 
the  same.  Every  surirenaer  for  value  is  in  elTect 
a  sale;  or,  perhaps,  more  properly  speaking,  is  the 
consequence  of  a  sale.  A  sale  by  a  particular 
tenant  to  the  remainderman  amounts  to  a  surrender, 
and  operates  a  merger  of  the  term,  unless  there  be 
some  gcod  cause  for  the  continued  separation  of  the 
term  and  the  remainder.  Whether  there  be  such 
cause  in  this  case  or  not,  I  deem  it  immaterial  to  en- 
quire, as,  in  my  view,  it  is  wholly  immaterial  whether 
the  contract  be  considered  a  sale  or  a  surrender. 
With  this  preliminary  explanation,  which  I  thought 
to  be  due  to  myself,  I  proceed  with  my  opinion : 

If  in  this  case  Mrs.  Eliza  D.  Scott,  the  appellee, 
had  been  the  fee-simple  ov\  ner  of  the  St.  MarysvQle 
estate,  with  all  the  slaves  and  other  personalty  thereto 
attached,  and  had  leased  the  whole  for  her  life  to 
Richard  M.  Scott,  the  testator  of  the  appellant,  at  an 
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1868.     annual  rent  of  seven  hundred  dollars,  covenanted  to 
TeiroT  ^  P^^^  '^y  ^^^  lessee  without  condition  or  exception, 

1  \v  ould  still  have  been  of  opinion  that  the  lessee  was 
ex'ix  entitled  to  no  abatement  of  the  rent  on  account  of  the 
^11     loss  of  the  slaves  from  the  effects  of  the  war;  and  this 

1^5]  upon  the  principle  of  the  English  decisions,  which 
show,  that  ''on  an  express  covenant  to  pay  rent  dur- 
ing the  term,  an  action  maybe  maintained  for  the 
whole  rent  stipulated  to  be  paid,  and  for  the  whole 
time,  notwithstanding  there  may  be  a  fire  which  bums 
down  houses  on  the  leased  pr  smises,  and  deprives  the 
lessee  of  the  enjoyment  thereof  for  part  of  the 
term."  2  Rob.  Pr.  new  ed.  p.  52,  citing  Paradem 
V.  Jane,  Alley n  27;  Monk  v.  Cooper,  2  Str.  R.  763; 

2  Ld.  Raytn.  R.  1477;  Belfonr  v.  Weston,  1  T.  K. 
310;  and  it  seems  that  *'the  same  rule  has  been  acted 
on  in  a  case  wherein  the  agreement  has  not  been  by 
deed — Baker  v.  Holtpzaffell,  4  Taunt.  R.  45 — and  it 
matters  not  whether  there  is  an  agreement  in  writing 
for  a  term  of  years,  or  only  a  tenancy  from  year  to 
year."  Izon  v.  Gorton,  Ac,  5  Bing.  K.  C.  501;  55 
E.  C.  L.  R.  198;  2  Rob.  Pr.  supra.  This  rule  has 
been  found  fault  with  by  judges,  as  well  m  England 
as  in  this  country,  and  we  find  that  great  Judge  Lord 
Noithington  saying:  "The  justice  of  the  case  is  so 
clear  that  a  man  should  not  pay  rent  for  what  he  can- 
not enjoy,  and  that  occasioned  by  an  accident  which 
he  did  not  undertake  to  stand  too,"  and  he  was 
"much  surprised  it  should  be  looked  upon  as  so  clear 
a  thing  that  there  should  be  no  defence  to  such  an  ac- 
tion at  law;  and  that  such  a  case  as  this  should  not 
be  considered  as  much  an  eviction  as  if  it  had  been  an 
eviction  of  title;  for,"  said  he,  "the  destruction  of 
the  house  is  the  destruction  of  the  thing."  Brown 
V.    Quilter,   Amb.    R.    621.     But  McDonald,   C.  B. 
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questioned  whether  there  is  any  real  resemblance  in  1868 
such  a  case  to  that  of  an  eviction  of  the  tenant  by  title  Teim^ 
paramount  to  which  Lord  Northington  had  assimilated  g^  — 
it.  '^The  tenant/'  says  this  Chief  Baron,  *'can  only  ex'ix 
be  evicted  where  the  title  of  the  landlord  was  origi-  gcott. 
nally  bad,  where  he  never  had  in  truth  anything  to  [166 
demise,  and  the  pretending  to  do  so  was  a  fraud  upon 
the  lessee.  In  the  present  case,  there  was  a  fuJl  ca- 
pacity to  demise  the  thing  leased  on  any  terms  which 
the  parties  might  agree  upon.  The  possibility  of  de- 
struction by  fire  was  in  their  contemplation  in  making 
the  lease;  and  it  would  have  been  very  easy  to  pro- 
vide against  the  payment  of  rent  in  such  an  event,  or 
for  apportioning  the  rent  on  a  partial  loss,  if  such  had 
been  the  intention  of  the  parties;  on  the  contrary,  the 
lessee  has  expressly  stipulated  to  pay  the  lent  during 
the  term  at  all  events,  and  it  is  very  diflBcult  to  say 
that  that  was  not  the  intention."'  Hare  v.  Groves^ 
cj&c,  3  Anstr.  K.  693,  4;  698;  2  Kob.  Pr.  supra, 
from  which  the  above  quotations  are  taken.  The 
reason  of  the  rule  is  thus  clearly  and  strongly  stated 
by  the  Chief  Baron,  and  seems  to  commend  itself  to 
our  understanding  and  approbation,  and  I  can  certainly 
see  nothing  unjust  or  objectionable  in  it.  The  rule 
has  stood  the  test  of  time  and  innovation  in  England, 
and  remains,  I  believe,  to  this  day,  the  law  of  that 
country.  However  it  may  have  been  changed  or 
modified  by  adjudication  or  legislation  in  some  of  our 
sister  States,  if  such  be  the  fact,  it  has  been,  and  yet 
is,  the  settled  and  approved  law  of  our  State.  In 
Ross  v.  Overton,  3  Call  309,  the  lessee  of  a  m,ill  hav- 
ing covenanted,  in  addition  to  the  rents  reserved,  to 
make  certain  improvements  and  deliver  the  mill  with 
such  improvements  at  the  end  of  his  term  in  proper 
tenantable  repair,  and  the  mill  during  the  lease  having 
Vol.  XVIII — 23 
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1868.     been  destroyed  by  the  ice,  three  aibitrators,  to  whom 
Tem7  ^^®   matter   was   referred,  awarded   that   the   lessee 
^     ,     should  pay  the  rents,  notwithstanding  the  destruction 
ex'ix     of  the  mill,  and  should  perform  the  other  covenants 
Scott,    contained  in  the  lease;  and  the  Court  of  Appeals  ex- 
pressed an  opinion  that  the  arbitrators  did  not  mis- 
take the  law.     In  the  half  century  which  has  elapsed 
167J        since  this  award,  (as  is  well  said  in  2  Kob.  Fr.  p.  54, 
no  attempt  has  been  made  to  change  or  explain  the 
law.     On  the  contrary,  in  the  revision  of   1849,  the 
revisers  proposed  to  the  Legislature  the  adoption  of 
the  following  as  the  fourteenth  section  of  chapter  117 
of  the  Code : 

'*§  14.  No  covenant  or  promise  by  a  lessee  to  pay 
the  rent,  or  that  he  will  leave  the  premises  in  good 
repair,  shall  have  the  eflFect,  if  the  buildings  thereon 
are  destroyed  by  lire  or  otherwise,  without  fault  or 
negligence  on  his  part,  of  binding  him  to  make  such 
payment  or  erect  such  buildings  again,  unless  there  be 
other  words,  showing  it  to  be  the  intent  of  the  parties 
that  he  should  be  so  bound.  But  in  case  of  such  de- 
struction, there  shall  be  a  reasonable  reduction  of  the 
rent  for  such  time  as  may  elapse  until  there  be  again 
upon  the  premises  buildings  of  as  much  value  to  the 
tenant  for  his  purposes  as  what  may  have  been  so  de- 
stroyed." 

And  the  revisers  strongly  sustained  this  recommen- 
dation by  a  lengthy  note  appended  to  their  report, 
page  — ,  in  which  they  referred  to  several  American 
cases  in  which  the  wisdom  of  the  rule  had  been  ques- 
tioned. The  section  as  thus  proposed  by  them  was 
not  adopted  by  the  Legislature,  but  was  altered  by 
the  committee  on  revision,  and  as  so  altered  was 
adopted  and  embodied  in  the  Code  as  §  19,  ch.  117,. 
in  the  following  words: 


Digiti 


ized  by  Google 


COURT   OF   APPEALS    OF   VIBGINIA.  179 

*'No  covenant  or  promise  by  a  lessee,  that  he  will     ises. 
leave  the  premises  in  good  repair,  shall  have  the  effect,    ^^J^*^ 
if  the  -buildings  are  destroyed  by  fire  or  otherwise 
without  fault  or  negligence  on  his  part,  of  binding    ex'ix 
him  to  erect  such  buildings  again,  unless  there  be    gcott. 
other  words  showing  it  to  be  the  intent  of  the  parties 
that  he  should  be  so  bound." 

The  Legislature  thus  adopted  the  suggestion  of  the 
revisors  as  to  the  obligation  of  the  lessee  to  re-erect 
buildings  destroyed  by  fire  or  otherwise,  without  fault 
or  negligence  on  his  part,  under  a  general  covenant 
or  promise  to  leave  the  premises  in  good  repair,  but  [168 
rejected  their  recommendation  in  regard  to  his  obli- 
gation to  pay  the  full  amount  of  the  rent  in  case  of 
such  destruction  under  a  general  covenant  or  promise 
to  pay  the  rent.  This  action  and  non -action  of  the 
Legislature  seems  to  me  to  give  to  the  rule  in  ques- 
tion, which  had  been  so  long  established  by  the  courts, 
almost  the  force  and  effect  of  statutory  law.  Whether 
the  rule  were  a  wise  one  in  its  origin  or  not,  it  seems 
to  me  that  it  would  be  unwise  to  alter  it  after  it  has 
so  long  received  the  sanction  of  our  courts,  and  still 
more  so  to  alter  it  after  it  has  received  the  sanctioE  of 
the  Legislature.  If  it  be  altered  at  all,  it  ought  to  be 
altered  not  by  the  courts,  but  by  the  Legislature. 
The  maxim  stare  decisis  strongly  applies,  and  gives  to 
the  rule  the  nature  ot  a  law.  It  has  received  the 
commendation  of  some  of  our  most  distinguished  ju- 
rists. Chancellor  Kent,  in  speaking  of  it,  says: 
'*But  I  apprehend  that  the  law,  as  it  is  now  settled 
on  that  point,  rests  on  solid  foundations  of  justice  and 
policy.  It  is  to  be  observed  that  the  case  only  ap- 
plies to  express  agreements  to  pay;  and  if  a  party  will 
voluntarily  create  a  duty  or  charge  upon  himself,  he 
ought  to  abide  by  it  when  the  other  party  is  not  in 
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1868.     fault,  and  when  he  might  have  provided,  if  he  had 

Terai7  chosen,   against   his  responsibility   in  case  of  such 

"T~~; —  accidents.     The  loss  of  the  rent  must  fall  dther  on 
Scott^s 

ex'ix    the  lessor  or  lessee;  and  there  is  no  more  equity  that 
Scott,     t/he  landlord  should  bear  it  than  the  tenant,  when  the 
tenant  has  engaged  expressly  to  pay  the  rent,  and 
when  the  landlord  must  bear  the  loss  of  the  property 
destroyed."     3  Kent  467,  marg.     Judge  Tucker  vin- 
dicates the  rule  in  terms  of  like  import.     2  Tuck. 
Com.  book  2,  ch.  3,  p.  32.     And  Judge  Allen,  in  his 
opinion  in   Th<ytnj)son  v.  Pendell^   12  Leigh  591,  in 
which  Judge  Stanard  concuried,  says  in  regard  to  it: 
''The  hardship  is  more  apparent  than   real,  and  the 
rule  may  be  vindicated  upon  considerations  both  of 
^^^3       justice  and  good  policy."     The  reason  of  the  rule  in 
its  origin  is,  that  a  covenant  to  pay  rent,  generally, 
is  intended  to  bind  the  covenantor  to  pay  the  whole 
rent,  notwithstanding  the  demised  subject  or  part  of 
it  may  be  destroyed  by  fiie  or  otherwise  during  the 
term;  and  that  if  the  parties  intend  to  make  any  ex- 
ception, they  ought  to  do  so  expressly  in  the  lease. 
Whatever  may  be  said  of  the  soundness  of  this  reason 
for  the  rule  in  its  origin,  it  certainly  ilerives  greatly 
augumented  force  from  the  fact  that  the  rule  has  been 
long  sanctioned  by  the  courts,  and  still  more  from 
the  fact  that  it  has  been  approved  by  the  Legislature. 
When  parties  make  a  lease  in  the  present  state  of  the 
law  containing  a  general  covenant  for  the  payment  of 
the  rent,without  condition  or  exception,  they  must  be 
presumed  to  intend  that  the  lessee  shall  be  bound  for 
the  whole  rent,  notwithstanding  the  destruction  of  the 
demised  subject,  or  part  of  it,  by  fire  or  otherwise 
during  the  term,  without  the  fault  of  the  lessor;  and 
to  give  to  the  covenant  a  different  effect  would,  it 
seems  to  mo,  be  to  alter  the  contract  of  the  parties. 
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The  same  rule  prevails  in  equity  as  at  law  on  this  1868. 
subject;  for  courts  of  equity  have  no  more  right  than  TeraT 
courts  of  law  to  change  the  contracts  of  parties.  18  ~T~~Z — 
Ves.  115;  Zeedft  v.  Cheetham^  1  Sim.  R.  146,  2  Cond.  ex*ix 
Eng.  Ch.  R.  74;  Gates  v.  Green^  4  Paige's  R.  355.  ^^^^ 
In  Leeds  v.  Cheetham^  the  Master  of  the  Rolls,  after 
stating  the  rule  of  law,  proceeds  to  say:  ''It  appears 
to  me  that  in  this  respect  equity  must  follow  the  law. 
The  plaintiff  might  have  provided  in  the  lease  for  a 
suspension  of  the  rent  in  case  of  accident  by  fire; 
but  not  having  done  so,  a  court  of  equity  cannot  sup- 
ply that  provision  which  he  has  omitted  to  make  for 
himself;  and  it  must  be  intended  that  the  purpose  of 
the  parties  was  according  to  the  legal  effect  of  the 
contract."  And  in  Gates  v.  Grten^  Chancellor  Wal- 
worth, while  he  complained  of  the  rule  as  being 
against  natural  law  and  equity,  yet  considered  it  well  [170 
settled,  and  that  ''a  lessee  of  premises  which  are 
burned,  has  no  relief  against  an  express  covenant  to 
pay  the  rent,  either  at  law  or  in  equity,  unless  he  has 
protected  hire  self  by  a  stipulation  in  the  lease,  or  the 
landlord  has  covenanted  to  re-build."  The  case  of 
Mason^  ike,  v.  Mayers^  2  Rob.  606,  relied  on  by  the 
counsel  for  the  appellant,  is  not  at  all  in  conflict  with 
what  has  been  said  or  the  cases  before  referred  to. 
The  tenant  was  relieved  in  equity  in  that  case,  because 
he  had  been  prevented  by  the  landlord's  own  act  from 
fully  enjoying  the  use  of  the  demised  premises,  and 
was  therefore  clearly  entitled  to  an  abatement  of  the 
rent.  The  only  question  was,  whether  his  remedy 
was  at  law  or  in  equity,  and  it  was  held  that,  under 
the  pecaliar  circumstances  of  the  case,  he  might  be 
relieved  in  equity. 

But  though  personalty  may  be  rented  with  land,  yet 
the  lent  issues  out  of  the  land  and  not  out  of  the  per- 
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1868.  sonalty,  so  that  if  the  personalty  be  lost  without  the 
TermT  ^^^^  of  ^^^  landlord,  or  from  a  cause  for  which  he  is 
— — ;—  not  responsible,  there  seems  to  be  no  good  reason  why 
ex'ix  the  tenant  should  not  be  bound  for  the  whole  rent, 
g^i^^.  even  though  the  loss  may  have  occurred  without  his 
fault.  All  of  the  lands  out  of  which  alone  the  rent 
issues  still  remains  in  the  possession  of  the  tenant,  and 
his  obligation  to  pay  the  tmtire  rent  would  seem  to 
continue  also.  The  first  case  we  have  on  this  subject 
was  one  of  this  kind;  of  which  we  have  the  following 
account  in  3  Kent's  Com.  465,  marg. :  *^In  Tavemors< 
cdse^  (1  Dyer,  5,  8,  b,)  which  arose  in  34  and  35  Hen. 
VIIT,  a  Iran  made  a  lease  of  land,  and  of  a  flock  of 
sheep,  rendering  a  certain  rent,  and  all  the  sheep 
died.  The  question  was,  whether  the  tenant  could 
have  relief  from  this  calamity,  at  the  expense  of  the 
landlord,  by  an  apportionment  of  the  rent.  It  was 
very  much  debated,  and  different  opinions  were  entei- 
tained  by  the  sergeants  and  judges  who  discussed  the 
171]  subject.  Some  of  them  thought  there  was  good  rea- 
son and  equity  to  apportion  the  rent,  or  in  other 
words,  to  make  a  proportioned  deduction  for  the  loss 
of  the  sheep.  But  others  held  to  the  contrary  opinion, 
and  that  though  the  sea,  or  an  inundation,  should 
gain  upon  the  land,  or  part  of  it  be  burnt  by  wild 
fire,  the  entire  rent  must  issue  out  of  the  remainder, 
and  that  it  would  be  different  if  part  of  the  land  should 
be  recovered  from  the  tenant  by  a  title  paramount  to 
that  derived  from  his  landlord.  The  point  was  left 
unsettled  by  this  early  decision;  but  the  opinion  of 
those  who  were  for  the  payment  of  the  entire  rent 
gained  a  decided  superiority  in  the  course  of  the  sub- 
sequent century."  And  the  learned  commentator 
then  proceeds  to  give  us  an  account  of  the  case  of 
Paradine  v.  Jane^  Aleyn,  26,  and  other  subsequent 
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cases,  which  result  in  establishing  the  rule  that  '*a     1868. 
tenant  is  not  excused  from  the  payment  of  rent,  when    xemT 
he  is  deprived,  even  by  inevitable  necessity  or  misfor- 
tune,  and  without  any  default  on  his  part,  or  on  the     ex'ix 
part  of  his  landlord,  of  the  enjoyment  of  the  prem-    scott. 
ises."     Id.  465-468,  marg. 

Now  it  will  be  observed  that  in  Tamernor^%  case  no 
distinction  was  taken  by  counsel  or  court,  between 
the  effect  of  a  loss  of  real  and  personal  estate,  upon 
the  obligation  of  the  tenant  to  pay  the  entire  rent, 
where  both  are  included  in  one  demise.  And  it  was 
evidently  conceded  in  that  case,  and  has  never  been 
denied  in  any  subsequent  case,  that  the  same  rule  ap- 
plies to  both  in  this  respect.  Indeed,  the  rule  would 
seem  to  apply  a  fm^tiori  to  personal  estate,  since  the 
rent  is  supposed  to  issue  out  of  the  realty,  though 
that  may  be  a  mere  technicality. 

In  the  case  of  Newton  v.  Wilson^  3  Hen.  &  Mun. 
470,  so  much  relied  on  by  the  counsel  for  the  appel- 
lant, is  not  at  all  in  conflict  with  what  has  been  said. 
That  was  a  plain  case  foi  relief  on  well  settled  prin- 
ciples, independently  of  the  rule  aforesaid.  There 
the  lease  embraced  land  and  a  mill  with  a  negro  mil- 
ler. The  miller  had  been  emancipated  by  the  lessor  [172 
before  the  execution  of  the  lease,  and  during  the  term 
left  the  service  of  the  lessee.  That  the  lessee  should 
have  been  held  liable  to  continue  to  pay  for  the  ser- 
vice of  the  negro  after  it  had  been  lost,  as  if  by  title 
paramount  and  by  the  fault,  if  not  the  fraud  of  the 
lessor,  would  have  been  contrary  to  one  of  the  plainest 
principles  of  law.  Every  sale  of  personal  property  in 
the  possession  of  the  vendor,  whether  such  sale  be  ab- 
solute or  for  a  limited  teim  only,  implies  a  warranty 
of  title  in  the  absence  of  anything  in  the  contract  of 
sale  to  the  contrary;  and  when  the  vendee  loses  the 
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1868.  property  by  reason  of  want  of  title  in  the  vendor  at 
Term7  ^^^  ^^™®  ^^  ^^^  sale,  he  has  a  plain  recourse  over 
g^  ,  against  the  vendor  on  the  implied  warranty  aforesaid, 
ex*ix  and  may  defend  himself  to  the  extent  of  his  loss 
Scott,  against  the  claim  of  the  vendor  for  the  purchase 
money.  It  was  properly  held,  theiefore,  in  ^^ewton 
V.  Wihofiy  that  the  tenant  was  entitled  to  an  abate- 
ment of  the  rent  on  account  of  his  loss  of  the  services 
of  the  miller.  But  that  is  a  very  different  case  from 
one  in  which  the  loss  of  personalty  included  in  a  de- 
mise occurs  without  the  fault  of  the  lessor,  and  with- 
out any  breach  of  contract  on  his 'part.  He  stands  in 
regard  to  such  property  precisely  as  he  would  if  it  had 
been  sold  or  hired  for  a  term  to  the  lessee,  by  itself 
and  without  being  connected  with  the  land,  for  a  sum 
payable  in  instalments  during  the  term,  as  rent  is 
usually  paid.  The  only  difference  between  the  two 
cases  being,  that  in  one  the  purchase  money  or  hire  is 
incorporated  with  the  rent  as  part  thereof,  and  in  the 
other  it  is  unconnected  with  any  rent.  But  this 
difference  cannot  effect  tie  rights  of  the  parties. 
;Now  suppose  that  the  appellee,  instead  of  renting  the 
whole  subject  to  the  lessee,  had  hiied  the  slaves  to 
him  for  her  life,  for  an  annual  sum  payable  during  her 
life;  would  he  have  been  discharged  from  his  obliga- 
tion to  pay  these  sums  accordingly,  in  whole  or  in 
part,  by  the  loss  of  the  slaves,  or  any  of  them  during 
173]  the  term  without  her  fault?  Could  it  make  any 
difference  that  the  purchase  money  thus  payable  is 
called  hire  instead  of  purchase  money  in  the  contract  ? 
Is  not  this  mere  matter  of  form,  instead  of  substance  ? 
It  has  never  been  held  that  in  such  a  case  the  vendee 
or  lessee  wculd  te  discharged  as  aforesaid,  [t  is  true 
that  in  George  v.  EUiot^  2  Hen.  &  Mun.  1,  it  was  held 
by  Chancellor  Taylor,  that  if  a  slave  who  is  hired  for 
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a  year  be  sick  or  run  away,  the  tenant  must  never-      1868. 

theless  pay  the  hire;  but  if  the  slave  die,  without  any    Term7 

fault  of  the  tenant,  the  owner  and  not  the  tenant    ,,    ^^, 
'  Scott's 

should  lose  the  hire  from  the  death  cf  the  slave,  un-  ex'ix 
less  otherwise  agreed  upon.  But  there  never  has  been  gc^it. 
a  decision  to  that  effect  by  this  court,  and  the  latter 
branch  of  it  seems  to  be  opposed  to  the  principles 
which  has  been  acted  on  in  analogous  cases;  and  is 
contrary  to  a  decision  of  the  Court  of  Appeals  of 
Kentucky,  in  which  the  opinion  of  Chancellor  Taylor 
was  referred  to  and  disapproved,  and  it  was  held  that 
the  hirer  of  a  slave  for  a  year,  which  died  before  tne 
expiration  of  the  year,  was  not  entitled  on  that  ac- 
count to  relief,  even  in  equity,  from  his  express  under- 
taking, fairlj'  and  lawfully  made,  to  pay  the  amount 
of  the  hire.  Harrison  v.  Murrell^  5  Monr.  K.  359. 
The  decision  of  Chancellor  Taylor  seems  ahvays  to 
have  been  acquiesced  in  in  this  State,  since  it  was  pro- 
nounced in  1806,  and  whether  right  or  wrong  origi- 
nally, it  ought  not  now  to  be  disturbed;  because  con- 
tracts have  been  subsequently  made  in  reference  to  it 
as  a  correct  exposition  of  the  law,  and  it  has  thus  be- 
come, in  effect,  a  part  of  such  contracts.  But  its  opera- 
tion ought  to  be  confined  to  just  such  a  case  as  was 
then  before  the  court,  and  not  to  be  further  extended. 
It  would  therefore  apply  to  the  very  common  case  of 
slaves  hired  by  the  year,  but  not  to  the  extraordinary 
case  of  slaves  sold  or  hired  for  a  long  term  of  years  or 
a  lifetime. 

In  order  that  we  may  better  understand  the  rule  in 
question,  it  may  be  well  for  us  to  look  a  little  more  to  [174 
the  reason  of  it.  It  will  be  found  to  be  not  at  all  in 
conflict  with  the  contract  of  the  parties;  but,  on  the 
contrary,  it  consists  with  and  pursues  their  contract, 
express  or  implied.  I  find  the  reason  of  the  rule  no- 
VoL.  XVIII — 24 
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1868.     where  better  explained  than  by  Baron  Parke,  in  Hart 

TemT  V.    Windsor ^  12  Mees.  &  Mels.  68,  85  :  "Considering 

"T~r~  this  case,"  savs  he,  "without  reference  to  the  modern 
Scott  *8  '         *         ' 

ex'ix  authorities,  which  are  said  to  be  at  variance,  it  is  clear 
Scott,  from  the  word  ^demise,'  in  a  lease  under  seal,  the  law 
implies  a  covenant;  in  a  lease  not  under  seal,  aeon- 
tract  for  title  to  the  estate  merely — that  is,  for  quiet 
enjoyment  against  the  lessor  and  all  that  come  in  under 
him  by  title,  and  against  others  claiming  by  title  para- 
mount during  the  term;  and  the  word  4et,'  or  any 
equivalent  words  which  constitute  a  lease,  have  no 
doubt  the  same  eflfect,  but  not  more.  There  is  no 
authority  for  saying  that  these  words  imply  a  contract 
for  any  particular  state  of  the  property  at  the  time  of 
the  demise,  and  there  are  many  which  clearly  show 
that  there  is  no  implied  contract  that  the  property 
shall  continve  fit  for  the  purpose  for  which  it  is  de- 
mised, as  the  tenant  can  neither  maintain  an  action, 
nor  is  he  exonerated  from  the  payment  of  rent,  if  the 
house  demised  is  blown  down  or  destroyed  by  fire,  or 
gained  upon  by  the  sea,  or  the  occupation  rendered 
impracticable  by  the  King's  enemies,  or  where  a  wharf 
demised  was  swept  away  by  the  Thames.  In  all  these 
cases  the  estate  of  the  lessor  continues,  and  that  is  all 
the  lessor  impliedly  warrants."  Now  here  we  have  a 
full  and  clear  explanation  of  this  whole  subject — a 
touchstone  to  which  all  the  cases  may  be  brought  to 
ascertain  their  correctness  in  principle.  The  lessor 
undertakes,  either  expressly  or  by  implication,  that  he 
is  entitled  to  the  estate  which  he  professes  to  demise, 
and  will  not  disturb  the  lessee  in  the  enjoyment  of  it 
during  the  term,  consequently  he  undertakes  that  the 
175]  lessee  shall  not  be  evicted  either  by  himself  or  by  any 
person  claiming  under  him,  or  by  title  paramount; 
but  he  does  not  undertake  that  the  lessee  shall  not  lose 
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the  property,  or  any  part  of  it,  by  the  act  of  God,  or     1868. 
**the  King's  enemies,"  or  any  other  cause  not  proceed-    Term7 
ing  in  whole  or  in  part  from  any  act  or  default  of  the  "^'.TT" 
lessor.     In  the  language  of  Chancellor  Kent,  '4t  is     ex'ix 
well  settled,  that  upon  an  express  contract  to  pay  rent,     g^ott. 
the  loss  of  the  prenuses  by  fire,  or  inundation,  or  ex- 
ternal violence,  will  not  exempt  the  party  from  his 
obligation  to  pay  the  rent."     3  Com.  466.     If  such 
exemption  be  contemplated  oi  intended  by  the  parties, 
their  intention  should  be  expressed  in  the  lease,  and 
not  being  expressed,  it  will  be  impliei  that  such  was 
not  their  intention.     To  hold  the  lessee  to  be  exempt 
in  such  a  case,   would  be  to  interpolate  a  term  in  the 
contract. 

Having  thus  ascertained  the  rule  and  the  reason  of 
it,  I  now  proceed  to  the  application  of  it  to  this  case. 
I  think  it  plainly  applies  to  the  case,  and  that  the  les- 
see (if  lessee  he  can  be  called)  is  not  exempt  from  the 
payment  of.  any  part  of  the  rent  (if  rent  it  can  be 
called)  by  reason  of  the  loss  of  the  slaves  included  in 
the  demise  from  the  eflfects  of  the  war.  It  is  not  pre- 
tended that  the  supposed  lessor  was  not  entitled  tc  the 
slaves  for  her  life  at  the  time  of  the  demise,  or  had 
not  a  perfect  right  to  convey  them  for  her  life  to  the 
lessee,  oi  that  she  or  any  person  claiming  under  her 
has  disturbed  the  lessee  in  his  quiet  and  peaceful  en- 
joyment of  them,  or  that  the  cause  of  the  loss,  in 
whole  or  in  part,  proceeded  from  any  act  or  default 
of  hers.  Why,  then,  does  not  the  case  stand  precisely 
on  the  same  grcund  as  if  the  slaves  had  all  perished 
during  the  term  by  chtlera  or  other  disease  ?  or  nad 
runaway  to  Canada  or  some  free  State,  and  thus  been 
lost  ?  In  such  a  case  certainly  the  lessee  would  not, 
on  that  account,  be  exempt  from  the  payment  of  any 
part  of  the  rent;  and  this  I  understand  to  be  admitted 
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1868.     by  the  counsel  for  the  appellant.     But  whether  ad- 
TermT  flitted  or  not,  such  I  think  is  the  settled  law.     The 
—  parties  knew  that  the  slaves  were  perishable,  and  that 
ex'ix     some  or  all  of  them  might,   at  any  time,  die  or  run 
Scott,     away,  or  otherwise  cease  to  be  slaves.     That  some  of 
176J       then  would  die  during  the  life  of  the  lessor  was  a  very 
probable  fact.     That  some  of  them  might  run  away, 
and  thus  become  free,   was  not  at  all  improbable. 
Ttiey  lived  on  the  Potomac  river,  near  the  border  of 
the  free  States,    where  tbe  facilities  of  escape  were 
very  great  and  often  made  available  for  that  purpose. 
It  was  possible,   though  not  so  probable,    that  the 
slaves  might  all  be  swept  off  by  cholera  or  other  epi- 
demic, or  might  cease  to  be  slaves  by  the  effects  of  the 
war  or  the  action  of  the  government.     The  property, 
in  its  nature,  was  subject  to  many  and  peculiar  perils. 
But  all  these  perils  were  known  to  the  parties,  and 
the  risk  of  all  was  assumed  and  encountered  by  the 
lessee,  in  binding  himself  to  pay  an  annual  sum  for 
the  estate,  without  condition  of  exception.     The  coun- 
sel for  the  plaintiffs  m  error  argues,  that  the  loss  in 
this  case  stands  on  the  sanr  e  principle  of  a  loss  by  title 
paramount.     But  in  this  I  think  he  is  clearly  mis- 
taken.    When  the  loss  is  by  title  paramount  the  lessor 
at  the  time  of  making  the  lease  had  not  the  title 
which  he  undertook  to  convey,  and  thus  he  violates 
his  implied  warranty,   if  he  does  not  actually  commit 
a  fraud.     But  here  the  lessor,  at  the  time  of  the  lease, 
had  a  perfect  title  for  life  to  the  slaves,  recognized 
and  assured  by  both  of  the  governments,   State  and 
Federal,  under  which  she  lived;  and  that  they  hare 
since  ceased  to  be  slaves  is  certainly  not  her  fault. 
The  loss  in  this  case  stanas  on  the  same  principle  of  a 
loss  by  the  act  of  God  or  '*the  King's  enemies" — ^both 
of  which  stand  on  the  same  footing  in  this  respect. 
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In  the  leading  case  on  this  subject,  Paradine  v.  Jane^     1868. 
an  action  of  debt  was  bi ought  for  rent  upon  a  lease    Term7 
for  years,  and  the  defendant  pleaded,  by  way  of  ex- 
ciise  for  the  non-payment  of  the  rent,  that  he  had  been     ex'ix 
driven  frora  the  premises  by  public  enemies,  viz.,  by    g^^tt. 
Prince  Rupert  and  his  soldiers.     But  EoUe,  J.  over-        [177 
ruled  the  plea,  and  held  that  neither  the  hostile  army 
nor  an  inundation  wculd  exempt  the  tenant  from  pay- 
ing rent.      The  principle  extends  to  every  case  in 
which  the  cause  of  the  loss   is  an  act  of  force  or 
power— ri«  major — which  cannot  be  controlled  or  re- 
sisted; and  such  is  the  case  here,  whether  the  loss  pro- 
ceeded from  the  effect  of  war  or  the  action  of  Govern- 
ment. 

1  have  thus  far  been  considering  the  case  as  if  it 
were  a  lease  for  life  by  a  person  entitled  to  the  fee- 
simple  estate.  But  let  us  now  view  it  as  it  really  is, 
a  contract  betwe<^n  a  person  entitled  to  a  life  estate 
and  the  remainderman  for  the  purpose  of  transf'^rring 
and  surrendering  the  life  estate  to  the  remainderman 
in  consideration  of  an  annual  sum  to  be  paid  by  the 
latter  to  the  former.  The  counsel  for  the  defendant 
in  error  contended,  that  the  contract  in  this  case  is  an 
(migmnent^  and  not  a  leane^  and  therefore  the  testator 
of  the  plaintiff  in  errcr  was  net  in  fact  a  lessee^  but  a 
purchaser^  of  the  life  estate,  not  for  a  gross  sum  to  be 
sure,  but  for  the  purchase  money  to  be  paid  in  the 
form  of  an  annuity  for  life.  And  in  support  of  this 
view,  he  referred  to  Arch  hold's  law  of  Landlord  and 
Tenant,  p.  69,  53  Law  Library  85,  in  which  it  is  said 
that  an  assignment  **  differs  from  a  lease  in  this,  that 
by  a  lease  a  lessor  grants  an  interest  less  than  his  own, 
reserving  to  himself  a  reversion ;  but  by  an  assignment, 
he  parts  with  the  whole  property.  If  a  man  convey 
the  whole  of  his  interest  by  deed,  it  is  an  assignment, 
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1868.     not  a  lease,  although  by  the  deed  he  reserves  rent  to 
TermT  himself,  and  the  deed  contain  covenants  which  are  not 

'T~'Jy  ill  the  original  lease  or  conveyance  to  hira."  This 
ex'ix  view  seems  to  be  correct,  and  if  so,  it  seems  to  be  con- 
Scott.     elusive  of  the  case ;  for  surely  a  purchaser  of  property, 

178]  which  is  afterwards  lost  without  the  fault  of  the  ven- 
dor, has  no  recourse  against  the  latter,  unless  there  be 
some  stipulation  in  the  contract  of  sale  which  give 
such  recourse.  In  answer  to  this  view,  the  counsel 
fox  the  plaintiff  in  error  referred  to  the  case  of  Mlchie 
V.  Lawrence^  5  Eand.  571,  in  which  it  was  held  that 
no  set  form  of  words  is  necessary  to  constitute  a  lease; 
and  a  contract  between  two  persons  that  one  should 
have,  during  the  life  of  the  other,  land,  negroes,  &c., 
he  paying  therefor  a  stipulated  annual  sum,  is  not  a 
sale,  but  a  lease.  That  oase  came  precisely  within  the 
description  of  a  lease  as  laid  down  by  Archbold,  in  giv- 
ing the  distinction  between  an  assignment  and  a  lease, 
as  already  stated.  Wood,  the  lessor  in  that  case,  was 
owner  of  the  fee,  and  granted  an  interest  less  than  her 
own,  to  wit,  an  estate  for  her  life  to  the  lessee  Michie, 
reserving  to  herself  the  reversion.  The  annual  sum 
to  be  paid  was  not  in  terms  called  *'rent"  in  the  con- 
tract, but  that  made  no  difference;  the  court  said  the 
contract  was  in  substance  a  lease,  and  such  was  clearly 
the  intention  of  the  parties.  Here  the  appellee  liad 
only  a  life  estate  in  the  property,  and  that  she  con- 
veyed to  the  remainderman,  reserving  no  reversion  to 
herself.  And  though  the  purchase  money  is  payable 
in  annual  sums  for  her  Ufe,  which  is  called  rent,  yet 
that  makes  no  difference.  As  in  the  case  of  Michie  v. 
Lawrence^  we  must  look  at  the  svhstance^  and  not  the 
form^  of  the  thing,  and  the  contract  is  in  substance  an 
assignment,  and  such  was  clearly  the  intention  of  the 
parties.     That  such  was  their  intention,  I  think  con- 
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clusively  appears  from  the  relation  of  the  parties,  the     1868. 
objects  they  had  in  view,  and  all  the  circumstances    TermT 
of  the  case.     Many  years  ago  Richard  M.  Scott,  the  "T"T; — 

oCOvv  S 

elder,  late  of  Bush  Hill,  iD  the  county  of  Fairfax,  de-  ex'ix 
vised  and  bequeathed  bis  estate  of  St.  Maiysville,  with  ^^tt 
slaves  and  other  personalty  thereto  attached,  in  the 
county  of  Stafford,  subject  however  to  an  annual  r^nt 
of  two  hundred  dollars  reserved  to  the  testator  and  his  [179 
heirs,  to  trustees  for  the  use  of  Richard  M.  Scott,  son 
of  the  appellee,  dm  ing  his  life,  and  then  for  the  use  of 
the  appellee  during  her  life,  with  remainder  in  fee  to 
Richard  M.  Scott,  son  of  the  said  testator  Richard  M. 
Scott,  and  testator  of  the  appellant.  William  H.  Fitz- 
hugh,  one  of  the  trustees,  alone  accepted  the  trust,  and 
received  and  held  the  estate,  and  applied  the  rents 
and  profits,  after  paying  the  rent  of  two  hundred  dol- 
lars reserved  thereon  as  aforesaid,  to  the  use  of  the 
first  beneficiary,  Richard  M.  Scott,  during  his  life, 
and  then  to  the  use  of  the  second  beneficiary,  the  ap- 
pellee until  the  30th  day  of  August,  1850,  when  the 
contract  of  that  date  was  entered  into  between  the 
said  trustee  and  the  remainderman,  the  testator  of  the 
appellant,  whereby  the  former  conveyed  or,  as  it  is 
said,  leased  to  the  latter  all  the  property  aforesaid 
from  and  after  the  1st  day  of  January,  1851,  for  and 
during  the  life  of  the  ap))ellee,  for  an  annual  sum,  or 
rent  as  it  is  called,  of  nine  hundred  dollars,  out  of 
which  was  to  be  paid  to  the  party  entitled  thereto  the 
said  reserved  annual  rem  of  two  hundred  dollars; 
leaving  the  annual  sum  of  seven  hundred  dollars  to  be 
paid  and  applied  to  the  use  of  the  appellee  during  her 
life.  And  by  the  said  contract  it  as  further  stipu- 
lated, that  the  grantee  or  tenant  was  to  pay  all  taxes 
and  legal  charges  against  the  said  estate,  and  that  the 
trustee  should  be  entitled  to  the  usual  remedies  for  the 
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1868.  recovery  of  the  rent,  in  case  the  tenant  should  at  any 
T^rmT  ^™®  ^  i^  default. 

"7~7r~  Now  it  is  obnous,  from  the  relation  of  the  parties  and 
exMx  their  respective  interests  in  the  property,  and  the  na- 
S^tt.  ^^^^^^  ^^  *^^  property  itself,  that  it  was  the  intention  of 
the  parties  by  this  arrangement  to  merge  the  particular 
estate  in  the  remainder,  to  invest  the  remainderman 
with  the  entire  fee-simple  estate,  and  place  him  in  the 
inmiediate  possession  and  control  of  the  property,  to 
do  with  the  same  as  he  might  think  proper;  and  at 

1^0]  the  same  time  to  secure  to  the  appellee  a  certain  an- 
nuity for  life  instead  of  a  claim  to  uncertain  rents  and 
profits.  That  such  was  the  intention,  is  plainly  indi- 
cated by  the  contract  itself,  which  recites,  that 
''whereas  the  said  Richard  M.  Scott,  who  at  the  death 
of  the  said  Elizabeth  D.  Scott  will  be  entitled  in  rever- 
sion, and  the  said  William  H.  Fitzhugh,  trustee  as 
aforesaid,  have  agreed  that  it  will  promote  the  interest 
of  the  said  Eichard  M.  Scott,  and  render  secure  and 
certain  the  interest  of  Elizabeth  D.  Scott,  that  the 
said  Richard  M.  Scott  should  obtain  possession  of  the 
estate  both  real  and  personal."  And  the  same  inten- 
tion is  just  as  plainly  mdicated  by  the  decree  of  the 
Circuit  Court  of  Stafford  made  in  June,  1852,  in  a  suit 
in  which  ihe  said  E.  D.  Scott  was  plaintiff  and  the 
said  W.  H.  Fitzhugh  and  others  w^ere  defendants,  to 
which  it  seems  the  said  R.  M.  Scott,  testator  of  the 
appellant,  was  a  party ;  by  which  decree  the  said  con- 
tract or  lease  was,  by  consent  of  said  plaintiff  and  said 
Fitzhugh,  confirmed;  and  after  reciting  that  the 
**  whole  trust  subject  being  in  the  possession  of  the 
person  who  is  entitled  thereto  in  remainder  after  the 
death  of  the  plaintiff  under  the  said  will,  and  is  also 
entitled  to  it  during  the  life  of  the  plaintiff  imder  the 
said  lease,  subject  to  the  rents  and  covenants  therein 
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reserved  and  contained,  and  who,  without  the  inter-  1868. 
vention  of  a  tiustee,  can  pay  and  apportion  the  lents  xem?^ 
to  and  among  the  parties  entitled  thereto,  the  said 
person  being  himself  entitled  (as  is  believed,)  to  the  ex'ix 
annual  sum  of  1^200  charged  upon  the  said  subject  in  g^ott. 
the  will  of  the  said  testator,  and  the  plaintiff,  who  is 
entitled  to  the  residue  of  the  rent  reserved  in  said 
lease,  being  willing  to  look  to  the  tenant  therefor  and 
not  to  the  said  Fitzhugh;  the  court,  by  like  consent, 
accepted  the  resignation  of  said  Fitzhugh  as  trustee 
and  discharged  him  from  the  further  evecution  of  the 
trust,  and  declared  the  plaintiff  to  be  thenceforth  en- 
titled to  receive  the  rent  reserved  by  the  said  lease,  and  [1 81 
which  might  thereafter  accrue,  a^ter  deducting  the  said 
annual  sum  of  $200,  and  that  she  might,  at  her  own 
costs  and  charges,  sue  for  the  same,  if  necessary,  in 
the  name  of  the  said  Fitzhugh.  It  is  true  that  the 
contract  or  lease  declares  ''the  said  W.  H.  Fitzhiigh, 
trustee,  to  be  entitled  to  the  usual  remedies  for  the  re- 
covery of  the  rent  in  case  the  tenant  shall  at  any  time 
be  in  default,*'  and  thus  seems  to  reserve  the  remedy 
by  distress  for  the  so-called  rent,  and  to  make  it  in 
effect  a  rent  charge.  But  whether  this  be  so  or  not 
cannot  affect  the  question  as  to  the  right  of  apportion- 
ment of  the  rent.  Thts  only  object  of  the  charge,  if 
it  be  one,  was  to  benefit  the  vendor  and  secure  the 
payment  of  the  money,  not  to  injure  him.  There  can 
be  no  doubt  but  that  the  parties,  in  graduating  and 
fixing  the  amount  of  the  rent  or  annuity  to  be  received 
by  the  appellee,  made  all  due  allowances  for  all  the 
risks  to  which  the  property,  from  its  nature  and  situ- 
ation, was  exposed,  and  agreed  upon  an  annual  sum 
which  at  all  events  was  intended  to  be  paid  to  the  ap- 
pellee. Such  would  appear  to  be  the  fact  from  the 
apparent  disparity  between  the  yearly  Talue  of  the 
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1868.  property  as  proved  by  the  only  evidence  in  the  record, 
T^imT  ^°^  ^^®  amount  of  the  said  annual  sum.  It  was 
g^  doubtless  not  contemplated  by  either  party  that 
ex*ix  property  in  slaves  was  in  any  immediate  danger  of  the 
f^tt^  complete  annihilation  which  afterwards  happened  to 
it;  but  still,  that  was  one  of  the  risks  which  the  ven- 
dee encountered.  Xor  can  there  be  any  doubt  but 
that  it  was  intended  by  the  arrangement  aforesaid  to 
give  to  the  vendee  or  lessee  aforesaid,  Tvhicheverhe 
aay  be  called,  the  right  to  dispose  of  the  property  at 
his  pleasure,  and  thus  to  sell  it  if  he  chose,  from  and 
after  the  date  of  the  contract,  or  rather  the  1st  day 
of  January  thereafter,  when  it  was  to  go  into  effect 
182]  The  land,  of  course,  would  remain  subject  to  the 
charge  for  the  security  of  the  rent,  if  any  such  charge 
was  created  thereon.  But  certainly  the  slaves  were 
subject  to  no  such  charge,  unless  they  happened  to  be 
on  the  land,  and  therefore  liable  to  be  distrained  for 
the  rent  thereafter  in  arrear,  like  any  other  property 
of  the  vendee  or  lessee  or  his  assigns  thereon.  It  does 
not  appear  what  has  been  done  with  the  land,  slaves, 
or  other  property  since  the  execution  of  the  contract. 
On  this  subject  the  record  is  very  meagre  of  facts.  The 
land  may  have  been  long  since  sold,  and  some  cf  the 
slaves  also.  The  only  evidence  on  the  subject  which 
the  record  affords  is  the  deposition  of  the  appellee 
taken  in  October,  1865,  in  which  she  states  that  she 
had  been  informed  by  others  that  the  appellant  had 
sold  some  of  the  slaves,  but  she  could  not  state  anything 
in  regard  thereto  from  her  personal  knowledge.  She 
was  a  non-resid,ent  of  the  State,  and  therefore,  prob- 
ably, had  no  personal  knowledge.  It  msay  be  said  that 
this  is  hearsay  evidence,  and  therefore  not- admissible; 
though  it  was  not  excepted  to,  and  probably  wqidd 
have  been  disproved  if  the  fact  had  been  otherwise  anJ 
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had  been  deemed  material.     I  think  the  substance  of     1868. 
the  contract  was,  a  sale  for  an  annuity  for  life  instead    xerm?^ 
of  a  gross  sum;  and  that  if  it  was  intended  by  the    ^    ,g 
parties  to  make  the  annuity  a  rent  charge  on  the     ex'ix 
property,  the  only  effect  of  it  was  to  give  the  annul-     g^tt. 
tant  an  additional  security,  and  not  to  subject  him  to 
risks  which  would  otherwise  devolve  on  the  vendee. 

In  regard  to  the  objection  taken  to  the  lease  as  not 
being  under  seal,  the  original  lease  has  been  lost,  to- 
gether with  all  the  papers  in  the  suit  in  Stafford.  But 
it  is  recited  in  the  decree  in  that  suit  as  having  been 
by  deed  :  and  if  the  testator  of  the  appellant  was  a 
party  to  that  suit,  as  we  must  take  him  to  have  been, 
he  is  bound  by  the  proceedings  in  that  suit.  But 
even  if  it  were  not  under  seal,  it  is  a  binding  contract  [183 
in  a  court  of  equity  where  the  parties  now  are. 

The  last  assignment  of  errors  was  withdrawn  in  the 
aigument,  and  need  not  be  further  noticed. 

I  am  of  opinion  to  aftirm  the  decree. 

Rives,  J.  concurred  in  the  opinion /)f  Joynes^  J, 
Decree  affirmed. 
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1868.  _  ^ 

January  Broughton  v.   Coffer. 

Term. 

184] 

February  5. 

1.  In  a  suit  by  the  vendee  for  the  8i)ecific  execution  of  a  contract 

for  the  purchase  of  land,  the  defendant  denies  the  contract  aa 
stated  in  the  bill.  The  fact  that  the  answer  is  disproved  as 
to  some  facts  which  are  denied,  does  not  destroy  the  weight 
ascribed  to  it  by  law,  in  respect  to  other  facts,  as  to  which  it 
is  not  disproved  by  the  required  amount  of  evidence. 

2.  On  a  parol  contract  for  the  sale  of  land,  the  vendor  executes  a 

deed  by  which  he  conveys  a  part  of  the  land  purchased  to 
the  vendee.  It  is  not  competent  for  the  vendee  to  prove  by 
•  parol  evidence  that  the  deed  was  in  only  part  execution  of 
the  contract,  and  that  the  vendor  had  agreed  at  the  time  the 
deed  was  executed  that  he  would  convey  the  remainder  at 
another  day. 

3.  Such  an  agreement  could  only  be  relied  on  as  an  independent 

contract;  and  must  either  have  been  in  writing,  or  there 
must  have  been  part  performance. 

This  was  a  suit  in  equity  in  the  Circuit  Court  of 
Fairfax  for  the  specific  execution  of  a  contract,  by 
Wait  Broughton  against  Francis  Coffer.  The  plain- 
tiff in  his  bill  charged — That  in  the  month  of  May, 
1 848,  he  visited  the  county  of  Fairfax  from  New  York, 
for  the  purpose  of  purchasing  land,  when  he  met 
Francis  Coffer,  who  informed  him  he  had  land  for 
sale.  That  he  had  about  four  hundred  and  fifty  acres, 
foi  which  he  would  take  $1,500.  That  Coffer  took 
him  over  the  land  and  around  the  boundaries,  and 
ri85  sliowed  him  the  corners.     That  the  plaintiff  went  a 
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second  time  with  a  friend,  and  Coffer  pointed  out  the  1868. 
best  portions  of  the  land  as  an  inducement  to  the  plain-  ^^^ 
tiff  to  buy  it.  That  the  plaintiff  then  concluded  to  "^  ~ 
purchase  it,  at  the  price,  and  agreed  to  meet  the  next  ton 
day  at  the  office  of  T.  K.  Love,  to  make  the  payment,  coffer. 
it  being  cash,  the  possession  to  be  given  on  the  1st 
of  June.  That  when  they  met  at  the  office  of  Love, 
and  whilst  the  deed  was  being  written,  Coffer  ob- 
served to  the  plaintiff  that  there  was  a  part  of  the 
land,  sevent}'  or  eighty  acres,  a  lot,  he  did  not  wish 
to  embrace  in  the  deed  at  that  time;  that  there  was 
some  question  of  title  or  something  to  arrange  first; 
that  he  would  make  the  deed  for  the  balance;  and 
that  he  would  make  the  deed  for  the  other  thereafter; 
the  purchase  money  could  all  be  paid,  and  the  plaintiff 
could  take  possession;  which  was  agreed  on.  That 
the  plaintiff  paid  the  whole  purchase  money,  and  took 
the  deed  as  suggested.  lie  was  put  in  possession  of 
the  whole  land  by  Coffer,  and  he  held  and  occupied 
it,  not  presuming  any  difficulty,  and  that  Coffer  was 
honest  and  meant  honest,  until  some  two  years  ago, 
when  plaintiff  heard  that  he  claimed  he  had  not  sold 
a  piece  of  the  land,  and  sued  the  plaintiff  for  a  tres- 
pass; which  suit  was  tried,  and  a  verdict  found  on  the 
evidence,  for  the  defendant,  the  present  plaintiff;  after 
which  Coffer  proposed  to  the  plaintiff  to  take  half  of 
the  lot  claimed.  That  Coffer  had  frequently  said  that 
he  had  sold  all  his  land  that  he  then  held,  and  was 
going  off;  and  that  he  did  move  out  of  the  county. 
That  notwithstanding  these  facts,  he  still  fails  and  re- 
fuses to  make  the  plaintiff  the  deed  for  the  balance  of 
the  land;  and  that  the  plaintiff  is  now  inclined  to  the 
opinion  that  Coffer  designed  to  impose  upon  him,  he 
being  a  stranger,  and  confiding  in  what  he  said. 
The  bill  made  Coffer  a  party  defendant,  and  called 
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1868.     upon  him  to  answer;  and  prayed  that  he  might  be 
^rm7  compelled  to  make  the  plaintiff  a  deed  for  the  balance 

"T —  of  the  land;  and  for  general  relief. 

ton  Coffer  answered  the  bill.     He  says  it  is  true  the 

Coffer,    plaintiff  called  upon  him  in  1848  to  purchase  land,  and 

1^6]  he  showed  him  the  land  which  defendant  sold  and 
conveyed  to  him ;  but  it  is  not  true  he  told  plaintiff 
that  the  said  tract  contained  about  four  hundred  and 
fifty  acres,  or  that  the  defendant  had  about  four  hun- 
dred and  fifty  acres  which  he  was  willing  to  sell.  On 
the  contrary,  he  told  the  plaintiff  that  the  land  he 
was  willing  to  sell  contained  to  the  best  of  his  belief 
between  three  hundred  and  fifty  and  four  hundred 
acres.  And  every  allegation  m  the  bill  in  opposition 
to  this  statement  he  denies  to  be  true.  That  defen- 
dant sold  to  the  plaintiff  the  land  which  he  afterwards 
conveyed  to  him  by  the  deed  which  he  files  with  his 
auswer,  for  the  sum  of  $1,500,  and  afterwards  put 
him  in  possession  thereof.  And  he  denies  that  he  sold 
the  plaintiff  any  land  not  embraced  in  the  deed,  or  put 
him  in  possession  of  any  other  land,  or  that  the  sum 
of  $1,500  was  paid  or  agreed  to  be  paid  for  more  land 
than  was  embraced  in  the  deed.  lie  denies  that  in  the 
oflBce  of  Love,  or  at  any  other  time  or  place,  he  made 
the  statement  set  out  in  the  bill  in  relation  to  the 
seventy  or  eighty  acres  or  that  any  such  agreement 
was  entered  into  between  himself  and  the  plaintiff. 
He  says  he  owned  two  distinct  tracts  of  land  in  Fair- 
fax county  derived  from  his  father,  Francis  Coffer,  de- 
ceased; one,  the  tract  he  conveyed  to  the  plaintiff, 
supposed  to  contain  three  hundred  and  seveuty-eight 
acres,  devised  to  him  by  his  father,  and  the  other  con- 
veyed to  him  by  deed  in  July,  1813,  described  as  con- 
taining seventy -six  acres.  lie  says  it  is  true  he  sho%ved 
the  plaintiff  a  part  of  this  last  tract,  and  plaintiff  wanted 
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to  buy  it;  but  he  refused  to  sell  it,  and  did  not  sell  it     1868. 
to  plaintiff,  or  put  him  in  possession  of  it.     That  at    Term7 

the  time  of  the  sale  to  the  plaintiflF,  this  last  tract  had  ^ — 

not  been  transferred  to  him  on  the  land  revenue  books      ton 
of  the  county,  and  in  consequence  thereof  ha  had  never    coffer. 
paid  taxes  thereon;  nor  was  said  land  assessed  with       L^^'^ 
taxes  until  some  time  after  the  sale  to  the  plaintiff. 
He  denies  that  after  the  decision  of  the  action  of  tres- 
pass alluded  to  in  the  complainant's  bill,   or  at  any 
other  time,  he  proposed  to  the  plaintiff  to  take  half  of 
said  land.     He  has  never  admitted  the  complainant's 
claim  to  any  portion  of  said  land,  or  agreed  to  let  him 
have  any  part  of  it.     And  in  regard  to  said  pretended 
agreement,  he  pleads  the  statute  of  frauds,  and  says, 
that  if  made,  it  was  not  in  writing,  and  was  therefore 
void. 

The  deed  from  Coflfer  to  Broughton,  in  consideration 
of  $1,500,  conveys  to  the  latter  a  tract  of  land  devised 
to  Coflfer  by  his  father,  and  the  metes  and  bounds  are 
set  out  in  it.  And  it  does  not  include  the  other  land 
conveyed  to  him  in  1813  by  his  father. 

It  appeared  from  the  certificate  of  the  clerk  of  the 
Circuit  Court  of  Fairfax,  that  in  January,  1852,  Coffer 
brought  an  action  of  trespass  quare  clausum  f  regit 
against  Broughton,  which  was  decided  at  the  October 
term,  1853,  by  a  verdict  of  the  jury  in  favor  of  the 
defendant.  But  it  does  not  appear  from  the  certifi- 
cate where  the  trespass  was  laid,  or  what  was  the 
ground  of  defence. 

The  deposition  of  Lyman  Broughton,  a  son  of  the 
plaintiff,  was  twice  taken  by  the  plaintiff.  He  was 
with  his  father  when  he  went  over  the  land  to  examine 
it,  and  he  proves  that  Coffer  showed  them  the  land  in 
controversy  as  a  part  of  the  land  he  offered  to  sell,  and 
pointed  out  the  comers  of  the  whole  tract,  and  the 
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1868.     witness  specifies  corners,  some  of  which  he  says  were 
TemT  ^poii  this  tract.     He  also  says,  that  Broughton  was 

"Z       ~  put  in  possession  of  the  land  in  controversy,  and  ex- 
ton      ercised  acts  of  ownership  over  it  by  cutting  timber  and 
CJoffer.    ia.ils.     He  says  he  was  present  at  Love's  office  at  the 
time  the  money  was  paid  by  Broughton  to  Coffer,  and 

188]  that  Coffer  said  he  could  not  make  a  deed  for  the  land 
in  controversy  that  day;  it  was  in  dispute.  That 
Broughton  told  Coffer  he  would  pay  him  for  the  land 
on  that  day,  and  take  a  deed  for  the  land  at  some 
other  day.  In  his  second  deposition  he  says  :  ''Fran- 
cis Coffer  told  Wait  Broughton  that  he  could  not  give 
him  a  deed  for  that  lot  of  land,  (the  lot  in  contro- 
versy,) that  it  was  in  dispute ;  said  Broughton  told  said 
Coffer  that  he  would  pay  him  for  the  whole  that  day, 
and  he  (Coffer)  could  make  him  a  deed  for  the  lot  re- 
ferred CO  at  some  other  time ;  he  could  make  him  a 
deed  for  the  old  place  on  that  day.  The  purchase 
money  was  then  paid,  $1,500.-' 

Two  other  witnesses  proved  that  Coffer  had  stated 
to  them  that  he  had  sold  the  whole  of  his  lands  to 
Broughton.  One  of  these  witnesses  was  present  when 
the  verbal  contract  was  concluded,  and  says  :  '*Theie 
was  a  conversation  between  them  about  the  lines,  oi 
whether  there  should  be  a  survey.  Mr.  Coffer  said 
there  was  no  need  of  a  survey;  he  had  gone  round 
and  showed  them  the  lines.  Broughton  said,  Mr. 
Cofler,  you  sell  me  all  your  possession;  and  Mr.  Coffer 
replied  yes,  all  I  pay  tax  for.  Mr.  Broughton  replied, 
he  could  not  ask  any  more  of  any  man  than  all  his 
possession,  or  what  he  paid  tax  for."  This  witness 
and  another  considered  $1,500  a  fair  price  for  the 
whole  of  the  land. 

J.  G.  Gunnell,  a  witness  for  the  defendant,  stated 
that  he  was  present  when  the  deed  from  Coffer  to 
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Bioughton  was  made,  and  heard  some  conversation     1868. 
between  the  parties,  whilst  Mr.  Love  was  drawing  the    Term7 
deed.     Bioughton  wanted  more  land  put  in  the  deed;  "Z      ~ 
Coffer  said  he  would  not  sell  any  more  land  than  he      ton 
paid  tax  for.     I  understood  it,  that  there  was  some    coffer. 
land  which  Broughton  wanted  Cofifer  to  put  in  the 
deed  referred  to,  which  Coffer  lefused  to  do;  what 
land  it  was,  I  cannot  say. 

John  H.  Coffer,  another  witness,  stated  that  he  was 
present  at  Mr.  Love's  office  when  the  deed  was  made, 
and  it  was  understood  between  his  uncle  and  Brough-        [189 
ton  that  the  latter  was  to  have  what  land  Coffer  then 
taxes  for. 


In  February,  1854,  the  cause  came  on  to  be  heard, 
when  the  court  dismissed  the  bill,  with  costs.  And 
thereupon  Broughton  applied  to  this  court  for  an  ap- 
peal, which  was  allowed. 

Beach  J  for  the  appellant. 

Dulaneyy  for  the  appellee. 

Rives,  J.  The  Judge  below  conceded  that  *'if 
there  were  no  deed  in  this  case,  the  evidence  would 
be  sufficient  to  show  such  part  performance  of  a  parol 
contract  as  to  entitle  the  plaintiff  to  specific  perform- 
ance." To  the  propriety  of  this  concession,  my 
brothers  here  object,  and  hold  that  under  the  plead- 
ings and  proofs  in  this  case  there  has  not  been  such 
part  performance  as  to  take  it  out  of  the  Statute  of 
Frauds. 

In  this  opinion,  I  cannot  concur;  and  although  it 
be  a  question  of  evidence,  I  deem  it  proper  to  express 
briefly  the  reasons  of  my  dissent.    There  is  no  question 

Vol.  xviit — 26 
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1868.      as  to  the  payment  of  the  purchase  money;  the  diffi- 
Term.^  culty  exists  as  to  the  proof  of  possession.     The  bill 

~z  r~  alleges  possession  of  ''the  whole  land;^^  but  this  is  de- 
ton  nied  by  the  answer,  which  insists  that  the  parcel  of 
Coffer,  seventy  or  eighty  acres  in  dispute  was  never  included 
in  the  sale,  nor  possession  given  of  it.  This  parcel 
was  conveyed  to  the  appellee  by  his  father  by  deed 
bearing  date  the  29th  day  of  July,  1813,  and  the  part 
covered  by  his  deed  of  1st  May,  1848,  to  the  appel- 
lant, was  devised  to  him  by  his  father's  will  under 
date  of  1st  February,  1817.  These  were  parcels  of 
one  entire  tract.  That  all  of  it  was  embraced  in  the 
original  parol  contract  is  not  only  proven  by  the  ap- 
pellant's son,  but  also  by  the  pointed  and  explicit  ad- 

190]  missions  cf  the  appellee  to  two  other  witnesses  in  the 
cause,  that  he  had  sold  all  of  his  lands,  withoui  any 
reservation  whatsoever.  If,  therefore,  possession  had 
been  delivered  under  the  parol  contract,  there  would 
have  been  no  pretence  for  restricting  it  to  one  of  these 
parcels  rather  than  another.  Shall  the  deed  have  the 
effect  to  restrict  it  to  the  parcel  conveyed  ?  Of  course 
it  shall,  if  the  deed  is  to  be  accepted  as  the  full  ex- 
pression of  the  entire  contract ;  but  if  it  is  to  be  \  iewed 
under  the  circumstances  as  the  execution  of  only  a  part 
of  the  contract,  it  seems  to  me  it  would  be  difficult  to 
circumscribe  the  acknowledged  possession  of  the  ap- 
pellant to  the  land  deeded,  and  exclude  from  it  the 
whole  that  was  bargained  for  and  paid  for. 

But  the  testimony  of  the  single  witness  as  to  posses- 
sion is  not  only  aided  by  this  corroborative  circum- 
stance, but  by  a  material  fact  averred  by  the  bill,  and 
virtually  admitted  by  the  answer.  The  complainant 
states,  *'he  was  put  in  possession  of  the  whole  land 
by  Coffer,  and  he  held  and  occupied  it,  not  presuming 
any  difficulty,  and  that  Coffer  was  honest  and  meant 
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honest,  until  some  two  years,  when  he  heard  he  1868. 
claimed  not  to  have  sold  a  piece  of  the  land,  and  sued  xerm?^ 
vour  orator  for  a  trespass;  which  suit  was  tried,  and  "Z  ~ 
a  verdict  on  the  evidence  found  for  the  defendant,  your  ton 
orator;  after  which  said  Coflfer  proposed  to  your  ora-  coffer. 
tor  to  take  half  of  the  lot  claimed."  In  support  of 
this  allegation,  the  clerk's  certificate  is  filed  of  the  ih- 
stitation  of  such  a  suit  between  these  parties  of  tres- 
pass quare  claxisum  f regit ^  30th  January,  1852,  and  a 
verdict  for  the  defendant  at  the  October  term,  1853. 
This  would  seem  to  be  too  vague  and  indefinite  to  ad- 
mit of  weight  or  application  in  this  case,  if  it  were  not 
aided  by  the  context  of  the  bill,  and  more  especially 
by  the  character  of  the  answer  on  this  point.  It  will 
be  seen  that  the  respondent  in  nowise  denies  the  ex- 
istence and  result  of  this  suit,  and  its  relation  to  this 
land;  he  does  not  contradict  the  averment  that  he  had  [191 
sought  to  test  his  title  to  it  in  this  way,  and  had  been 
defeated;  but  contents  himself  with  denying,  **that 
after  the  decision  of  the  action  of  trespass  alluded  to 
in  the  complainant's  bill,  or  at  any  other  time,  he  pro- 
posed to  the  complainant  to  take  half  of  said  land.^^ 
If  this  action  had  nothing  to  do  with  his  claim  to,  and 
the  complainant's  possession  of,  this  lot  of  land  in 
dispute,  the  respondent  should  have  shown  or  averred 
it;  and  his  failure  to  do  so  must  be  construed  into  a 
tacit  admission  of  the  main  averment  of  such  a  suit 
with  such  a  lesult,  and  with  reference  to  this  very  lot. 
The  denial  of  possession  by  the  answer,  therefore,  is 
adequately  disproved  and  overborne  under  the  plead- 
ings by  this  significant  fact,  taken  in  cocnection  with 
the  positive  testimony  of  the  witness  Broughton. 

I  BOW  turn  to  the  question  of  law  that  arises  upon 
the  state  of  facts  in  this  cause.  It  pertains  to  that 
cardinal  rule  of  evidence  which  excludes  parol  testi- 
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1868.     mony  as  "the  means  of  contradicting  oi  varying  the 
Term7  terms  of  a  valid  written  instrument."     Among  the 

~z  ~  exceptions  to  this  rule  is  the  case  where  the  original 
ton  contract  was  verbal  and  entire^  and  a  part  only  of  it 
Coffer,  was  reduced  to  writing,'^^  1  Greenleaf  §  284a,  12th 
ed.  by  Redfield,  and  cases  cited  in  note.  The  deci- 
sions of  this  court  afford  a  very  apt  illustration  of  Uiis 
principle  in  the  case  of  hire- bonds.  The  contract  of 
hire  is  verbal  and  entire^  stipulating  :  1.  The  term  of 
the  bailment  and  sum  to  be  paid;  and,  2.  The  em- 
ployment of  the  slave.  The  hire-bond  is  usually  the 
written  expression  of  the  former;  and  the  latter  left 
to  rest  upon  parol  proof.  Hence,  a  hire  bond,  being 
the  reduction  to  writing  of  only  a  part  of  the  contiact 
of  hiring,  does  not  preclude  parol  testimony  as  to 
the  remaining  part  of  the  verbal  agreement  as  to  the 
mode  of  employment.  Harvey  v.  Skipwitli^  1()  Gratt. 
410;  Ilowell  v.  Cowles^  6  Gratt.  393.     It  is  an  obvious 

192]  objection  to  this  use  of  parol  testimony,  that  the  ex- 
cuse for  it  can  only  appear  by  its  introduction,  becaose 
in  its  absence  the  writing  must  be  taken  as  the  whole 
of  the  contract.  Hence  Greenleaf  adds  :  ''But  this  is 
a  qualification  of  the  general  rule  which,  although  cor- 
lect  in  strictness  of  principle,  it  will  be  always  diflBcult 
to  apply  in  practice,  without  materially  trenching  on 
the  integrity  of  the  rule  itself.  But  the  English 
courts  do  not  hesitate  to  act  upon  the  exception,  es- 
pecially where  that  seems  the  only  mode  of  reaching 
the  justice  of  the  case  and  of  enabling  one  party  to 
escape  from  the  fraud  or  injustice  of  the  other. "  We 
may,  therefore,  regard  this  exception,  notwithstand- 
ing the  plausible  objection  to  it,  as  firmly  established 
and  grafted  on  this  vexed  doctrine  6f  the  admissibility 
of  parol  testimony  touching  written  instruments. 
Let  us  now  enquire  if  this  case  falls  properly  within 
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this  exception.     There  cannot  be  a  dcubt  upon  the     1868. 
proofs,  that  all  of  the  land,  comprising  both  paicels,    Tera?" 

was  bargained  and  paid  for.     This  rests  not  upon  the  "t ~ 

testimony  of  the  appellant's  son,  but  upon  the  explicit  ton 
admissions  of  the  vendor  to  two  other  witnesses  in  the  coffer. 
cause,  and  yet  more  strongly  on  his  acknowledgement 
at  tbe  time  of  making  the  deed,  as  implied  by  his  en- 
gagement to  make  the  deed  for  the  other  parcel  at  a 
futuie  time.  But  he  executes  his  contract  of  sale  only 
in  part;  he  makes  the  deed  for  one  parcel  of  the  land 
only;  but  accepts  the  purchase  naoney  for  both;  and 
upon  the  false  suggestion  of  some  difficulty  as  to  the 
title,  asks  to  postpone  to  a  future  time  the  making  of 
the  deed  to  the  other  parcel.  It  would  seem  that  ho 
was,  perhaps,  contemplating  some  evasion  of  his  con- 
tract, as  justified  by  his  conversation  with  Broughton, 
which  is  detailed  by  the  witness,  Scesson,  in  this  way: 
"Broughton  said,  Mr.  Coffer,  you  sell  me  all  your 
possession;  and  Mr.  Coffer  replied,  Yes,  all  I  pay  tax 
for.  Mr.  Broughton  replied,  he  could  not  ask  any 
more  of  any  man  than  all  his  possession,  or  what  he  [193 
paid  tax  for.''  He  has  examined  but  two  witnesses 
in  this  cause,  and  both  of  them  speak  solely  to  this 
discreditable  subterfuge.  It  is,  therefore^  clearly  in- 
ferrible that  apart  from  the  denials  of  his  answer,  he 
seeks  to  excuse  himself  by  this  chicanery. 

Here,  then,  in  the  language  of  the  eminent  author 
already  quoted,  is  *'a  fraud  and  an  injustice,  from 
which  the  party  can  escape"  only  by  virtue  of  this  ex- 
ception to  the  general  rule.  It  is  a  far  stronger  case 
than  that  of  the  hire-bond;  there,  the  omission  to 
stipulate  in  writing  for  the  employment  of  the  slave, 
while  taking  the  bond  for  the  payment  of  the  hire, 
was  usual  and  without  the  suspicion  of  fraud.  The 
cases  may  be  assimilated,  however,  by  supposing  the 
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1868.     owner  to  insist  on  inserting  in  the  bond  the  stipulations 
Tera!^  as  to  the  employment  of  the  slave,  and  the  obliger  giv- 
'Z      ~  ing  a  simple  bond  for  the  hire,  and  upon  a  false  sug- 
ton      gestion  and  for  a  fraudulent  purpose,  postponing  to  a 
Coffer,    future  time  the  further  written  assurance  required  of 
him ;  and  at  last  refusing  to  give  it.     In  such  a  case, 
the  motive,  the  propriety,  and  the.  justice  of  giving 
the  injured  party  the  full  benefit  of  this  exception  to 
the  general  rule  in  the  utmost  latitude  of  parol  proofs, 
are  far  more  clearly  displayed  and  justified  as  the  only 
means  of  avoiding  a  fraud.     So  in  this  case,  and  the 
view  I  take  of  it,  the  exclusion  of  these  parol  proofs 
would  not  be  justified  by  the  course  of  judicial  deci- 
sions, however  intricate  they  may  be  in  some  parts  of 
this  leading  doctrine  of  evidence,  and  would  protect 
the  cheat  which  was  manifestly  practiced  on  the  ap- 
pellant.    I  cannot,  therefore,  for  these  reasons,  thus 
briefly  assigned,  concur  in  the  affirmance  of  the  decree 
below. 

JoYNEs,  J.  The  bill  alleges  that  the  plaintiff, 
Broughton,  purchased  from  the  defendant.  Coffer,  by 
a  verbal  contract,  a  body  of  land  containing  four  hun- 
194]  dred  and  fifty  acres,  at  the  price  of  $1,500,  cash;  that 
the  defendant  conveyed  by  a  deed  which  is  exhibited, 
a  tract  containing  three  hundred  and  seventy-eight 
acres,  described  by  metes  and  bounds,  saying  that  he 
could  not  then  convey  the  residue,  because  there  was 
some  question  of  title  or  something  to  arrange  first, 
but  promising  to  convey  it  subsequently;  that  upon 
that  understanding  and  agreement  the  plaintiflf  took  a 
deed  for  the  three  hundred  and  seventy-eight  acres, 
and  paid  the  whole  purchase  money;  that  the  defen- 
dant put  the  plaintiflf  into  possession  of  the  whole  land 
purchased,  which  he  has  since  held;  that  the  defendant 
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has  refused  to  convey  the  residue  of  the  land,  pretend-     1868. 
ing  that  he  did  not  sell  it;  and  pi  ays  a  decree  for    xerm!^ 

specific  execution.     The  deed  conveys  the  three  hun-  'z — 

dred  and  seventy-eight  acres  for  the  consideration  of      ton 
81,500,  making  no  reference  to  the  residue  of  the  land,    coffer. 

The  defendant,  in  his  answer,  denies  the  sale  of  any 
land  except  that  conveyed  by  the  deed ;  denies  that 
the  defendant  agreed  to  execute  a  deed  subsequently 
for  any  other  land;  denies  that  the  defendant  put  the 
plaintiflf  in  jjossession  of  any  land  except  that  em- 
brace by  the  deed;  and  relies  on  the  Statute  of 
Frauds. 

Depositions  were  taken  on  both  sides.  The  evidence 
contained  in  these  depositions  prov3s  that  Coffer  made 
a  verbal  contract  with  Broughton  to  sell  hira  the 
whole  of  his  land,  containing  about  four  hundred  and 
fifty  acres,  for  the  gross  sum  of  §1,500,  cash.  The 
land  lay  in  one  body,  though  Coffer  held  three  hun- 
dred and  seventy-eight  acres  under  one  title,  and  the 
residue,  of  about  seventy  acres,  undei  another.  I 
think  this  evidence  is  sufficient  to  outweigh  the  denial 
in  the  answer,  as  to  the  original  parol  contract. 

Then  as  to  the  deed.  On  its  face,  the  deed  would 
seem  to  be  a  complete  execution  of  the  contract.  It 
imports  that  the  $1,500  were  paid  in  consideration  of 
the  three  hundred  and  geventy-eight  acres  conveyed,  [1<J5 
and  no  reference  is  made  to  any  other  land.  If  there 
was  no  other  evidence,  we  would  be  bound  to  hold 
that  the  deed  expr3ssed  the  final  agreement  of  the 
parties,  namely,  for  a  sale  and  conveyance  of  three 
hnndred  and  seventy-eight  acres,  instead  of  four  hun- 
dred and  fifty  acres,  as  contemplated  originally.  To 
sho'v  that  this  was  not  really  so,  and  that  the  deed 
was  only  designed  as  a  partial  execution  of  the  parol 
contract,  the  plaintiff  examined  his  son  as  a  witness, 
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1868.     who  testified  that  he  was  present  in  Mr.  Love's  oflBce 
Tenm7  "^^^^  the  money  was  paid  to  the  defendant  by  the 

~ ~  plaintiff,  and  that  the  defendant  said  he  coold  not  con- 
ton  vey  the  seventy  acres  *Hhat  day;"  ''it  was  in  dis- 
Ck)ffer.  pute;"  and  that  the  plaintiff  told  the  defendant  that 
he  would  pay  the  money  that  day,  and  take  a  deed 
for  the  balance  of  the  land  at  another  time.  In  a  sub- 
sequent deposition,  this  witness  gives  this  conversation 
in  substantially  the  same  form,  except  only  that  ne 
makes  the  defendant  say  that  he  could  not  give  the 
plaintiff  a  deed  for  the  seventy  acres,  without  adding 
''that  day,"  as  in  the  first  deposition.  His  meaning, 
however,  was  probably  the  same  in  both  depositions, 
lie  does  not  say,  in  eithei  deposition,  that  the  defen- 
dant said  he  would  make  a  subsequent  deed  for  the 
seventy  acres,  or  that  he  made  any  reply  to  the  lenoark 
of  the  plaintiff,  that  he  could  make  a  deed  for  the  bal- 
ance of  the  land  at  another  time.  But  as  this  remark 
showed  the  understanding  and  expectation  of  the 
plaintiff,  and  as  the  defendant  expressed  no  dissent, 
as  far  as  appears,  he  ought  to  be  understood  as  agree- 
mg  to  convey  the  seventy  acres  by  subsequent  deed. 
I  regard  this  witness,  therefcre,  as  testifying,  in  effect, 
that  the  defendant  agreed  to  make  such  a  deed. 

Gunnell,  a  witness  examined  by  the  def  endstat,  tes- 
tified that  while  Mr.  Love  was  writing  the  deed,  he 
heard  a  conversation  between  the  plaintiff  and  defen- 

196]  dant;  that  the  plaintiff  wanted  more  land  pat  into  the 
deed;  that  the  defendant  said  he  would  not  sell  more 
land  than  he  paid  tax  for;  that  he  (the  witness,)  un- 
derstood that  there  was  some  land  which  the  plaintiff 
wanted  the  defendant  to  put  in  the  deed,  which  the 
defendant  refused  to  do;  but  what  land  it  was  he 
could  not  say.  Another  witness  examined  by  the  de- 
fendant was  present  in  the  office  of  Mi.  Love  when 
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the  deed  was  delivered  and  the  money  paid,  but  he     1868. 

does  not  testify  to  any  conversation   bet'veen  the    Tem7 

parties  on  that  occasion.  rr — 

'-  Brough- 

The  testimony  of  Gunnell  affords  no  supfK)rt  to  that  ton 
of  Bronghton  in  regard  to  the  alleged  agreement  to  coffer. 
make  a  subsequent  deed  for  the  seventy  acres.  And 
the  whole  of  the  parol  evidence,  supposing  it  to  be 
admissible,  is  insufficient  to  establish,  against  the  ex- 
press denial  of  the  answer*,  and  the  presumption  af- 
forded by  the  deed,  that  the  deed  was  intended  to  be 
only  in  partial  execution  of  the  original  parol  contract 
and  that  the  seventy  acres  were  to  be  conveyed  by  a 
Bubsequent  deed.  Taking  the  pleadings  and  all  the 
evidence  together,  the  necessary  conclusion  is,  that 
the  final  contract  between  the  parties  was  fully  exe- 
cuted by  the  conveyance  of  the  three  hundred  and 
seventy-eight  acres,  and  that  there  was  no  agreement 
by  the  defendant  to  make  a  subsequent  deed  for  the 
seventy  acres.  The  fact  that  the  answer  was  proved 
to  be  false  as  to  the  quantity  of  land  embraced  in  the 
original  parol  contract,  did  not  destroy  the  weight  as- 
cribed to  it  by  law,  in  respect  to  other  matters,  as  to 
which  it  was  not  disproved  by  the  requisite  amount 
of  evidence.  Fant  v.  Miller  dk  Mayhew^  17  Gratt. 
187. 

But  if  the  parol  evidence  had  been  stronger  than  it 
is,  it  was  not  admissible  to  prove  that  the  deed  was 
understood  by  the  parties  to  be  only  a  partial  execu- 
tion of  the  original  parol  contract.  All  previous  nego- 
tiations were  merged  in  the  deed,  which  can  alone  be 
looked  to,  in  the  absence  of  fraud  or  mistake,  to  ascer-  [197 
tarn  the  final  contract  between  the  parties.  1  Green- 
leaf  Evid.  §  275;  4  Cow.  Phil.  Evid.  1471.  Upon  its 
face  the  deed  imported  a  complete  executioQ  of  the 
contract  on  vshich  it  was  founded,  and  in  the  absence 
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1868.     of  traud  or  mistake,  parol  evidence  cannot  be  recc  ived 
Tem.^  to  show  that  the  parties  understood  and  intended  it  to 

"T ~  be  only  a  partial  execution  of  it.     Howes  v.  Barkery 

ton  3  John.  K.  506;  Falconer  v.  Garrison^  1  McCord 
Coffer.  Const.  R.  209.  In  the  former  of  these  cases,  Thomp- 
son, J.  said  :  '^The  deed  cannot  be  consideied  as  an 
execution  cf  the  contract  in  part  only.  If  an  execu- 
tion at  aU,  it  must  be  of  the  whole  contract,  and  the 
articles  of  agreement  are  a  nullity.  If  so,  the  testi- 
mony offered  in  support  of  the  plaintiff's  action  to 
show  that  the  consideiation  expressed  in  the  deed  was 
more  than  ought  to  have  been  paid,  could  be  viewed 
in  no  cthei  light  than  as  parol  evidence  repugnant  to 
the  written  contract."  Kent,  Ch.  J.  after  saying  he 
had  struggled  hard  to  help  the  plaintiff,  added:  '^But 
I  cannct  surmount  the  impediment  of  the  deed,  which 
the  plaintiff  has  accepted  from  the  defendant,  and 
which  contains  a  specific  consideration  in  money,  and 
the  quantity  of  acres  conveyed,  with  the  usual  cove- 
nant of  sesin.  Sitting  in  a  court  of  law,  I  think  I  am 
bound  to  look  to  that  deed  as  the  highest  evidence  of 
the  final  agreement  of  the  parties,  both  as  to  the 
quantity  of  the  land  to  be  conveyed  and  the  price  to 
be  given  for  it.  If  there  be  a  mistake  in  the  deed,  the 
plaintiff  must  resort  to  a  court  of  equity,"  «fec. 

In  this  case  it  is  not  pretended  that  there  was  any 
mistake  in  the  deed.  It  conveys  precisely  what  both 
parties  understood  it  to  convey  when  it  was  executed. 
The  parol  evidence  was  not  admissible  on  the  ground 
of  fraud,  because  that  evidence  was  itself  the  only- 
proof  of  the  alleged  fraud.  Towner  v.  Lucas^  13 
Gratt.  705. 

The  alleged  agreement  to  convey  the  seventy  acres 

198]        by  a  subsequent  deed  can  only  be  relied  on,  therefore, 
as  a  new  and  independent  contract,  and  not  as  part  of 
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the  original  contract  remaining  unexecuted.     But  it     1868. 
cannot  avail  the  plaiDtiflf  in  this  view.     For — 1.  It    Term7 

was  not  in  writing.     2.  There  was  no  part  perform-  -r — 

ance  of  it.     Only  one  witness  testifies  that  the  defen-      ton 
dant  put  the  plaintiff  into  possession  of  the  seventy    coffer. 
acres,  and  his  testimony  on  this  point  is  in  direct  con- 
flict with  the  answer,   and  is  not  supported  by  any 
other  evidence. 

The  bill  alleges,  that  the  defendant  brought  an  ac- 
tion of  trespass  against  the  plaintiff,  in  which  there 
was  a  verdict  for  the  defendant  in  the  action.  The 
bQl  does  not  state  what  was  the  foundation  of  the  ac- 
tion, but  from  the  connection  in  which  the  action  is 
alluded  to,  it  may  be  inferred  that  it  related  to  the 
land  in  dispute.  The  bill  further  alleges,  that  after 
the  decision  of  the  action  of  trespass,  the  defendant 
proposed  to  the  plaintiff  to  take  half  of  the  seventy 
acres.  The  defendant,  in  his  answer  makes  no  further 
allusion  to  the  action  of  trespass  than  to  deny  that, 
after  the  decision  of  that  action,  or  at  any  other  time, 
he  proposed  to  the  plaintiff  to  take  half  of  said  land. 
The  clerk's  memorandum  only  states  that  an  action  of 
trespass  quare  dauswm  f regit  wag  brought  in  January, 
1852,  and  decided  by  a  verdict  for  the  defendant  in 
October,  1853.  It  shows  nothing  as  to  the  foundation 
of  the  action,  or  the  grounds  of  the  verdict,  and  does 
not  even  state  who  were  the  parties.  [  am  unable  to 
see  that  there  is,  in  all  this,  anything  from  which  it 
can  be  inferred  that  the  plaintiff  had  been  put  into 
possession  of  the  seventy  acres.  The  plaintiff  in  that 
action  may  have  failed  for  the  very  reason  that  the 
defendant  had  never  been  in  possession  of  the  land,  or 
executed  any  act  of  ownership  over  it. 

In  every  view,  therefore,  I  am  of  opinion  that  the 
case  was  against  the  plaintiff,  and  that  his  bill  was 
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1868.     properly  dismissed.     He  may  have  been  cheated  by 
T^rm7  *^®  defendant,  but  rules  of  law,  which  we  cannot  set 

"T —  aside,  forbid  our  giving  him  relief. 

ton  I  think  the  decree  should  be  affirmed. 

V. 

Coffer. 
199]  MoNouRE,  P.  concurred  in  the  opinion  cf  Joynes,  J. 

Decree  affirmed. 


Digiti 


ized  by  Google 


COURT    OF    APPEALS    OF   TIRGINIA.  213 


Woodward,   Baldwin  &  Co.  v.  Foster.  1868. 

January 
Term. 
February  5.  [200 

In  an  action  by  an  endorsee  against  his  immediate  endorser,  upon 
a  protested  bill,  parol  evidence  of  an  agreement  between 
them,  at  the  time  of  the  endorsement,  which  would  vary 
the  legal  liability  of  the  endorser  under  his  endorsement,  is 
inadmissible. 

This  was  an  action  of  debt  in  the  Circuit  Court  of 
the  city  of  Richmond,  brought  by  Woodward,  Bald- 
win &  Co.  against  L.  W.  Glazebiook  and  Foster  & 
Co.  to  recover  the  amount  of  two  bills  of  $1,000  each, 
drawn  by  Glazebrook  by  his  agent  in  March,  1862, 
upon  Connolly  &  Co.,  of  New  York,  in  favor  of  R. 
F.  Foster  &  Co. ,  and  endorsed  by  them  to  the  plain- 
tiffs, and  protested  for  non-acceptance.  The  suit 
abated  as  to  Glazebrook  by  his  death,  and  by  cod  sent 
was  dismissed  as  to  Enders,  and  carried  on  against 
Foster  alone. 

The  case  was  tried  in  May,  1867,  and  after  the 
plaintiffs  had  introduced  the  bills  as  evidence,  and 
proved  the  protest  and  notice,  the  defendant  intro- 
duced evidence  to  prove  that,  at  the  time  the  bills 
were  endorsed  and  delivered  by  the  defendant  Foster 
to  E.  P.  Smith,  the  age  at  of  the  plaintiffs,  it  was 
agreed  between  Foster  and  the  said  agent  of  the  plain- 
tiffs, that  Foster  should  retain  in  his  hands  the  amount 
paid  him  for  the  bills  by  said  agent,  which  was  the 
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1868.     amouDt  expressed  upon  their  face,   with  fifteen  per 
Term7  ^^^^-  added,  and  paid  in  Confederate  States  treasury 
notes;  and  not  pay  the  same  over  to  the  drawers  of 
wardj    the  bills  until  it  was  ascertained  that  the  bills  had  been 
&  Qo!^  accepted  and  paid  by  the  drawees  in  New  York ;  and 
Foster    ^^    ^^^^   should   net   be   accepted  and   paid   by  the 
201]       drawees,  upon  notice  thereof  and  the  return  of  said 
bills  to  Foster,  he  should  refund  the  money  so  paid 
to  him  for  them.     And  he  also  introduced  evidence  to 
prove  that  he  was  a  broker,  and  had  no  interest  in  the 
bills;  but  was  only  to  receive  a  commission  of  two^ 
cent,  in  case  they  were  paid.     There  was  other  evi- 
dence, which  it  is  unnecessary  to  state. 

Aftei  the  evidence  was  introduced,  the  plaintiffs 
moved  the  court  to  give  to  the  jury  the  following  in- 
struction, viz. : 

The  court  instructs  the  jury  to  disregard  all  parol 
evidence  tending  to  prove  an  agreement  between  the 
defendant  Foster  and  Smith,  the  agent  of  the  plain- 
tiffs, before  or  at  the  time  of  the  endorsement  of  the 
bills  of  exchange,  inconsistent  with  the  contract  be- 
tween the  parties,  created  by  the  endorsement  of  said 
bills  of  exchange  by  the  said  Foster,  and  the  delivery 
of  the  same  by  him  to  said  Smith;  and  that  the  con- 
tract so  created,  as  evidenced  by  said  bills  of  exchange 
with  the  endorsements  thereon,  between  the  said  Fos- 
ter and  the  plaintiffs  by  their  agent  said  Smith,  was 
an  absolute  contract  by  the  said  Foster  to  pay  to  the 
said  plaintiffs  the  amount  of  said  bills  of  exchange 
with  all  legal  damages  theieon,  provided  the  said  bills 
should  be  duly  presented  to  the  drawees  Connolly  & 
Co.,  and  not  paid  by  them,  and  duly  protested,  and 
due  notice  of  such  protest  given  to  said  endorser  Fos- 
ter;  the  value  of  said  bills  to  be  computed  according 
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to  the  value  of  Confederate  notes  at  the  date  of  said  1868. 

endorsement.  Tera7 

The  court  refused  to  give  this  instruction,  and  the  ^ 

plaintiff  excepted.     And  the  jury  having  found  a  ver-  ward^ 

diet  in  favcr  of  the  plaintiffs  for  $86.25,  a  part  of  the  &  co. 

debt  in  the  declaration  mentioned,  with  interest  from   „  'Y- 

'  Foster. 

the  3d  of  April,  1865,  until  paid;  and  the  court  having 
rendered  a  judgment  accordingly.  Woodward,  Baldwin        [202 
&  Co.  applied  to  this  court  for  a  writ  of  error;  which 
was  allowed. 

E.  Y.  Cannon  and  Griswold^  for  the  appellants. 

Hmoison  db  Dtmlop^  for  the  defendant. 

JoTNEs,  J.  This  action  was  brought  by  Woodward, 
Baldwin  &  Co.  against  Foster  &  Co.  as  endorsers  of 
two  bills  of  exchange  drawn  in  Richmond  in  1862, 
upon  New  York,  payable  to  the  order  of  Foster  & 
Co.,  ana  by  them  endorsed  specially  to  the  plaintiffs, 
and  which  were  dishonored  by  the  drawees.  The  suit 
was  dismissed  as  to  Foster's  partner,  and  proceeded 
to  a  judgment  against  Foster,  to  which  the  plaintiffs, 
having  recovered  less  than  they  claimed  to  be  entitled 
to,  obtained  a  supersedeas. 

Upon  the  trial,  the  defendant  introduced  evidence 
to  prove,  among  other  things,  that  when  the  bills  of 
exchange  were  endorsed  by  Foster  and  delivered  by 
him  to  Smith,  the  agent  of  the  plaintiffs,  to  whom 
Foster  had  sold  them,  it  was  agreed  between  Foster 
and  Smith  that  Foster  should  retain  in  his  hands  the 
amount  paid  to  him  by  Smith  for  the  bills,  being  the 
sum  expressed  on  their  face,  with  fifteen  per  cent, 
added,  which  was  paid  in  Confederate  States  treasury 
notes;  and  not  pay  the  same  over  to  the  dra\^ er  until 
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1868.     it  should  be  ascertained  that  the  bills  had  been  paid 
T^imJ  ^y  *^^  drawees;  and  that,  in  case  they  should  not  bo 
paid,  Foster  should,  upon  notice  thereof,  and  the  re- 
ward j    turn  of  the  bills  to  him,  refund  the  money  to  Smith; 
&  C^!"  tihat  this  arrangement  was  made  because  it  was  uncer- 
V-       tain  whethei  the  bills  would  be  paid ;  that  Foster  was 
a  broker,  and  had  no  interest  in  the  bills,  but  was 
only  to  receive  a  commission  of  two  per  cent,  as  com- 
pensation for  services  as  broker,  in  case  the  bills  were 
paid. 

The  counsel  for  the  plaintiffs  moved  the  court  to  in- 
struct the  jury  to  disregard  all  the  parol  evidence  tend- 
203]  ing  to  prove  an  agreement  between  Foster  and  Smith, 
before  or  at  the  time  of  the  endorsement  of  the  bills, 
inconsistent  with  the  i^ontract  created  by  the  endorse- 
ment of  the  bills  by  Foster  and  the  delivery  of  them 
to  Smitli,  and  that  the  contract  evidenced  by  the  said 
bills  and  the  endorsements  thereon  was  an  absolute 
contract  by  Foster  to  pay  to  the  plaintiflfs  the  amount 
of  said  bills,  with  all  legal  damages,  provided  they 
should  be  duly  presented,  dishonored  and  protested, 
and  notice  thereof  given  to  Foster;  the  value  of  the 
amount  called  for  by  said  bills  to  be  computed  accord- 
ing to  the  value  of  Confederate  notes  at  the  date  of 
the  endorsements.  The  court  refused  to  give  this  in- 
struction. The  propriety  of  this  refusal  is  the  point 
for  decision.  The  only  question  raised  in  the  argu- 
ment in  this  court  is,  whether  it  was  admissible  for 
the  defendant  to  prove  the  parol  agreement  between 
himself  and  Smith  at  the  time  of  the  endorsement  and 
delivery  of  the  bills.  This  is  the  only  question  we 
are  expected  to  decide;  the  counsel  for  the  defendant 
having  declined  to  raise,  any  question  arising  out  of 
the  war  which  was  pending  between  the  United  States 
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and  the  Confederate  States  at  the  tune  these  transac-     1868. 
tions  took  place.  TermT 

The  legal  import  of  Foster's  endorsement  of  the      ^^ 
bills  was,  that  he  transferred  them  to  the  plaintiffs,     ward, 
and  assumed  upon  himself  the  ordinary  liabilities  of    ^  (^ 
an  endorser  of  such  bills.     This  legal  intendmeut  as 
to  Foster's  liability  is  not  repealed  or  impaired  by  the 
facts  that  he  was  a  broker,  that  he  had  no  interest  in 
the  bills,  and  that  he  was  only  to  receive  a  commis- 
sion for  services  as  broker  in  case  the  bills  were  paid. 
It  is  not  the  usage  of  brokers  to  endorse  all  the  bills 
they  selL     Why  did  Foster  endorse  the  bills  at  all, 
unless  it  was  to  give  them  credit  by  his  name  ?     Why 
were  they  not  drawn  payable  to  the  order  of  the 
drawer,  as  is  usually  done  when  the  bill  is  to  be  sold 
in  the  market,  upon  the  credit  of  the  drawer  alone  ? 
Foster's  endorsement  was  not  necessary  to  carry  into       [204 
effect  the  agreement  as  to  his  holding  the  proceeds. 
See  Goupy  ife  al,  v.  Harden  cfe  aU,  7  Taunt.  K.  159, 
2  Eng.  C.  L.  R.  58. 

The  evidence  in  relation  to  the  cotemporaneous 
parol  agreement  tended  to  prove,  that  Foster  was  not 
to  be  liable  as  endorser,  but  was  to  be  liable  only  as 
bailee  of  the  sum  paid  to  him  for  the  bills,  which  sum 
he  was  to  refund  to  Smith  or  to  pay  over  to  the 
drawer,  accordingly  as  the  bills  might  be  paid  or  dis- 
honored by  the  drawees.  This  evidence,  therefcre, 
evidently  tended  to  vary  and  contradict  the  legal  im- 
port of  the  endorsement.  It  did  so  as  much  as  if  the 
bills  had  belonged  to  Foster  himself.  The  instruction 
asked  was  predicated  on  that  view,  and  by  refusing  it 
the  court  virtually  decided  that  it  was  no  objection  to 
the  evidence;  that  it  tenaed  to  vary  or  ccntraaict  the 
contract  imported  by  the  endorsement,  and  this  has 
not  been  disputed  in  the  argument. 
Vol.  xvirr — 28 
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1868.         If  the  contract  of  Foster  had  been  written  out  in 

Term7  ^^ords,  this  evidence  would  have  been  inadmissible 

^^     upon  the  well  established  and  familiar  principle,  that 

ward,    evidence  of  a  contemporaneous  parol  agreement  is  not 

&  Oy.^  admissible  to  contradict  or  vary  that  which  is  contained 

-Z:       ID  a.  written  instrument.     1  Greenleaf  Evid.   §§  27'/, 
Foster 

281,  282;  Towner  v.  Ztccas'  ex' or,  13  Gratt.  703; 
Allen  V.  Furbish^  4  Gray  K.  504.  And  scch  evidence 
could  not  be  received  on  the  ground  that  it  would  be 
a  fraud  to  insist  on  the  written  contract,  in  violation 
of  the  parol  agreement,  because  the  evidence  of  the 
parol  agreement  is  itself  the  only  evidence  of  fracd. 
Towner  v.  Lucas^  ex" or.  These  general  principles  are 
of  the  utmost  importance  in  the  administration  of  jus- 
tice. Without  them,  there  would  be  no  certainty  in 
written  contracts,  and  no  safety  in  the  most  fcrmal 
transactions.  They  ought  not  to  be  frittered  away 
by  nice  distinction  to  meet  the  hardships,  real  or  sup- 
posed, of  particular  cases. 
205]  These  general  principles  were  not  controverted  in 

the  argument,  but  it  was  insisted  t  hat  they  have  no 
application  to  contracts,  the  terms  of  which  are  not 
written  out  in  words,  but  are  implied  by  law.  And 
it  was  Contended  accordingly,  that  where  an  endorse- 
ment is  in  blank,  or  where,  as  in  this  case,  its  express 
terms  import  a  transfer  of  the  paper  to  the  endorsee, 
and  aie  silent  as  to  anything  more,  it  is  competent  for 
the  endorser,  in  an  action  against  him  by  his  imme- 
diate endorsee,  to  prove  the  special  agreement  on 
which  the  endorsement  was  made,  whatever  it  may 
be,  and  thus  to  vary  or  contradict  the  ordinary  l^al 
import  of  the  endorsement.  The  following  authorities 
were  cited  in  support  of  this  view  :  Hill  v.  J?/y,  5 
Serg.  &  Rawl.  R.  363;  Barker  v.  Preniis^  6  Mass. 
R.  430;  Twogood  ex  parU,  19  Ves.  R.  229;  Mehetin 


Digiti 


ized  by  Google 


COURT    OF    APPEALS    OF    VIRGINIA.  219 

V.  Bamet,  Coxe  R.  86;  Field  v.   BiddU^  1    Yeate's     1868. 
R.  132.     Other  cases  of  like  effect  are  collated  in  4     xermT 
Ccwen  Phil.  Evid.  1473.     The  counsel  for  the  plain-  ~^'77~ 
tiffs  cited,   WaUon  v.  Ilunt^  6  Gratt.  633;  and    Tow-     ward 
ner  v.  Lucds^  ex^or^  13  Gratt.  705.  &  Co. 

There  is  no  just  ground  in  principle  for  the  distinc-  ^  ^• 
tion  thus  contended  for.  When  the  legal  import  of 
a  contract  is  clear  and  definite,  the  intention  of  the 
parties  is,  for  all  substantial  purposes,  as  distinctly 
and  as  fully  expressed,  as  if  they  had  written  oi3t  in 
wordfl  what  the  law  implies.  It  is  immaterial  how 
mt  ch  or  how  little  is  expressed  in  words,  if  the  law 
attaches  to  what  is  expressed  a  clear  and  definite  im- 
port. Though  the  writing  consists  only  of  a  signa- 
trre,  as  in  the  case  of  an  endorsement  in  blank,  yet 
where  the  law  atta<:hes  to  it  a  clear,  unequivocal  and 
definite  import,  the  contract  imported  by  it  can  no 
more  be  varied  cr  contradicted  by  evidence  of  a  co- 
temporaneous  parol  agreement,  than  if  the  whole  con- 
tract had  been  fully  written  out  in  words.  The  mis- 
chiefs of  admitting  parol  evidence  would  be  the  same,  1 206 
in  such  cases,  as  if  the  terms  implied  by  law  had  been 
expressed. 

In  conformity  with  these  views,  the  rule  which  ex- 
cludes evidence  of  a  cotemporaneous  parol  agreement 
to  contradict  or  vary  a  contract  in  writing,  is  applied 
in  England  to  the  case  of  an  endorsement  in  blank,  as 
may  be  seen  froa  the  cases  of  Iloane  v.  Graham^  3 
Camp.  R.  57;  and  Free  v.  HatcJcim^  8  Taunt.  R.  92, 
(4  Eng.  C.  L.  R.  31).  It  is  applied  also  to  the  case 
of  an  acceptor,  the  special  terms  of  whose  contract, 
as  in  the  case  of  an  endorser,  are  not  expressed  in 
words,  but  are  supplied  by  legal  construction  and  in- 
tendment. Besant  v.  Cross^  10  Com.  B.  R.  895,  (70 
Eng.    C.    L.    R.);  Adams   v.     WordUy^    1    Mees.  & 
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1868.     Welsh.  K.  374;  Ace.    CowUs  v.   Townsend^  31  Alab. 
January  -p    -iqq 
Term.     ■^*  ^^^• 

-— TT"      Id   P^J^^  V.  Street,  1  Mood.  «fe  Walk.  K.  226,  m 
Wood-  ^ 

ward,    Eng.  C.   L.  K.  299,)  tried  before  Lord  Tenterden  at 

&  Co!*^  iVm  Prius,  the  action  was  hrought  hy  the  endorsee 
FowtP  ^^  ^  ''^^^  ^^  exchange  against  his  immediate  endorser. 
The  defence  was,  that  though  the  plaintiff  gave  value 
■  to  the  defendant,  it  was  upon  a  verbal  agreement  that 
he  should  sue  the  acceptor  only,  and  that  he  should 
not  sue  the  defendant  as  endorser.  Ix)rd  Tenterden 
held,  that  such  an  agreement,  if  proved,  would  be  a 
good  bar  to  the  action.  This  case  was  cited  by  coun- 
sel in  Foster  v.  Jolly,  1  Crompt.  Mees.  &  Rose.  R. 
703,  as  an  authority  to  show,  that  evidence  of  a  co- 
temporaneous  parol  agreement  might  be  given  to  vary 
the  written  contract  of  an  endorser.  But  Parke,  B. 
said  that  that  case  i^W  within  the  class  in  which  the 
consideration  is  contradicted;  the  evidence  went  to 
show  that  there  was  no  consideration  as  between  the 
plaintiff  and  the  defendant.  Whether  this  observa- 
tion was  or  was  not  justified  by  the  facts  of  the  case, 
it  indicates  the  ground  upon  which  alone,  in  the 
207 1  opinion  of  a  Judge  of  the  greatest  learning  and  emi- 
nence, the  opinion  of  Lord  Tenterden  can  be  sus- 
tained. The  general  rule  is  thus  stated  by  Mr.  Jus- 
tice Byles,  in  his  vvcrk  on  Bills  77,  and  is  applicable 
to  all  the  parties  to  a  bill  of  exchange:  ^'Ko  verbal 
agreement  can  take  effect  if  cotemporaneous  with  the 
making  of  the  instrument;  for  that  would  be  to  allow 
verbal  evidence  to  vary  a  written  contract.  'Every 
bill  of  note,'  says  Parke,  J.,  *  imports  two  things: 
value  paid,  and  an  eagagement  to  pay  the  amount  on 
certain  specified  terms.  Evidence  is  admissible  to 
deny  the  receipt  of  value,  but  not  to  vary  the  engage- 
ment.' "     So  it  has  been  held  that  between  theim- 
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mediate  parties,  evidence  may  be  given  of  a  cotempo-     1868. 
raneons  parol  agreement,  consistent  with  the  written     Termf 
contract;  as,  for  example,  that  the  bill  was  endorsed    .^^ 
and  handed  over  for  a  particular  purpose,  as  for  col-     wardj 
lection,  without  giving  to  the  trustee  the  usual  rights    ^  co!° 
of  an  endoisee;  Manley  v.  Bmfcot^  2  El.  &  Bl.  E.  46,    ^^^ 
(75  Eng.  C.  L.  R.);  or  that  the  bill  was  transferred 
as  an  escrow,  or  upon  an  express  condition,  which  has 
not  been  complied  with.     Bell  v.  Lord  Inyestre^  12 
Queen's  Bench  R.    317,   (64  English  C.  L.   R.  10,) 
Ricketts  v.  Pendleton^  14  Maryl.  R.   320.     See  also 
WaJlis  V.   LiiieU,  11  Com.  Bench  R.   369,  (103  Eng. 
C.  L.,)  and  cases  cited.     In  short,  such  cases  are  sub- 
ject to  the  ordinary  lules  applicable  to  the  admission 
of  parol  evidence  in  reference  to  written  contracts. 
Fnder  these  rules,  it  is  always  competent  to  show  a 
want  of  consideration  of  fraud,  as  between  the  imme- 
diate parties,  in   order  to  defeat   the  contract.     1 
Greenl.  Evid.  §  284.     So  evidence  of  the  relations  of 
the  parties,  and  cf  the  circumstances  under  which  a 
^  ritten  contract  was  made,  may  be  given  in  order  to 
explain  the  intention  when  not  plainly  expressed.     1 
Green.  Evid.  §  477 ;   Crawfcyrd  v.  Janett^  2  Leigh  630 ; 
Nash  V.    Tmvne,  5  Wall.  U.  S.   R.   689.     And  this 
rule,  while  applicable  to  all  written  instruments,  ap- 
plies especially  to  mercantile  instruments.     Moore  v.        [208 
fMt,  10  Giatt.  284;  Bainbrid^e\,  Wade,  16  Queen's 
Bench  R.  89  (71  Eng.  C.  L.  R.);  Humphrey  v.  DaU, 
7  El.  &  Bl.  R.  266  (90  Eng.  C.  L.  R.).     See  Broom's 
Legal  Maxims,  465-477. 

In  Bank  of  United  States  v.  Dunn,  6  Peter's  R. 
51,  the  action  was  brought  against  Dunn  as  endorser 
of  a  note  made  by  Scott,  payable  to  Dunn,  and  en- 
dorsed by  him,  and  by  one  Carr.  The  defendant 
offered  Carr  as  a  witness,  who  testified  that  before  he 
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1868.     endorsed  the  note  he  had  a  conversation  with  Scott, 
Term7  ^^e  maker,  who  told  him   that  a  pledge  of  stock  had 
yr    ,     been,  or  would  be,  made  to  secure  the  ultimate  pay- 
ward^    ment  of  the  note,  and  that  there  would  be  no  risk  in 
^  Co.     endorsing  it ;  that  he  then  went  to  the  bank  and  saw 
the  president  and  cashier,  from  whom  he  understood 
that  the  names  of  the  two  endorsers  residing  in  Wash- 
ington were  required  on  the  note  as  a  matter  of  form ; 
and  that  he  would  incur  no  risk  in  endorsing  it;  that 
he  communicated  both  conversations  to  Dunn,  and 
persuaded  him  to  endorse  the  note,  representing  to 
him  that  be  would  run  no  risk,    as  the   note  was 
secured  by  a  pledge  of  stock;  that  the  impression  he 
received  from  Scott  and  from  the  president  and  cashier 
was,  that  the  endorsers  vrculd  be  held  liable  onl\^  in 
the  event  of  deficiency  after  the  pledge   of  stock  had 
been  first  resorted  to;  and  that  he  and  Dunn  endorsed 
the  note  under  this  belief,  and  without  any  considera- 
tion. 

The  Supreme  Court  held,  that  this  evidence  was 
improperly  received.  Mr.  Justice  McLean,  delivering 
the  opinion  of  the  court,  said:  **On  the  part  of  the 
defendant's  counsel  it  is  contended,  that  between  par- 
ties and  privies  to  an  instrument  not  under  seal,  a 
want  of  consideration  in  whole  or  in  part  may  be 
209]  shown.  That  the  endorsement  in  question  was  made 
in  blank;  and  that  it  is  corapetent  for  the  defendant 
to  prove  under  what  circumstances  it  was  made;  that 
if  an  assurance  were  given  at  the  time  of  the  endorse- 
ment that  the  names  of  the  defendant  and  Carr  were 
only  required  as  a  matter  of  form,  and  that  a  guaran- 
tee had  been  given  for  the  payment  of  the  note,  so  as 
tc  save  the  edorsers  from  responsibility,  it  may  be 
proved  under  the  rule  which  permits  the  proniisor  to 
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go  into  the  consideration  of  a  note  or  bill  between  the     1868. 
original  parties.  T^rm.^ 

*'In  support  of  this  position  authorities  are  read    ^    , 
from  5  Serg.  &  Rawle  363,  and  4  Wash.  0.  C.  Rep.     ward, 
480.     In  the   latter  case,    Mr.   Justice   Washington    &  c^ 
says:     'The  leascns  which  forbid  the  admission  of    „  ^* 
parol  evidence  to  alter  or  explain  written  agreements 
and  other  instruments  do  not  apply  to  those  contracts 
implied  by  operation  of  law,  such  as  that  which  the 
law  implies  in  respect  to  the  endorser   of  a  note  of 
hand.     The  evidence  of  the  agreement  made  between 
the  plaintiffs  and  defendants,  whereby  the  latter  were 
to  be  discharged  on  the  happening  of  a  particular 
event,  was  therefore  properly  admitted. 

**The  decision  in  5  Serg.  &  Rawle  was  on  a  ques- 
tion somewhat  analogous  to  the  one  under  considera- 
tion, except  in  the  present  case  there  is  no  allegation 
of  fraud,  and  the  decision  in  that  case  was  made  to 
torn  in  part  at  least  on  that  ground. 

"In  Pennsylvania  there  is  no  court  of  chancery, 
and  it  is  knoT^  n  that  the  courts  in  that  State  admit 
parol  proof  to  affect  written  contracts  to  a  greater 
extent  than  is  sanctioned  in  ttie  States  where  a 
cHancery  jurisdiction  is  exercised.  The  rule  has  been 
differently  settled  in  this  court." 

' 'The  liability  of  parties  to  a  bill  of  exchange  or  prom- 
issory note  had  been  fixed  on  certain  principles,  which 
are  essential  to  the  credit  and  circulation  of  such 
paper.  These  principles  originated  in  the  convenience 
of  commercial  transactions,  and  cannot  now  be  de- 
parted from. 

*'The  facts  stated  by  the  witness  Carr  are  in  direct 
contradiction  to  the  obligations  impliea  from  the  en-        [210 
dorsement  of  the  defendant.     By  his  endorsemert  he 
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1868  promised  to  pay  the  note  at  maturity,  if  the  drawer 
Tenm'!^  should  fail  to  pay  it.  The  only  condition  on  which 
"■rr~T~  this  promise  was  made  was  that  a  demand  should  be 
ward  J  made  of  the  drawer  when  the  note  should  become 
&  Co!'*  ^^®5  ^^^  ^  notice  given  to  the  defendant  of  its  dis- 
-,  Z:       honor.     But  the  facts  stated  by  the  witness  would 

Foster.  *^ 

tend  to  show  that  no  such  promise  was  made.  Does 
not  this  contradict  the  instrument  ?  and  would  not 
the  precedent  tend  to  shake,  if  not  destroy,  the  credit 
of  commercial  paper." 

In  Bro%cn  v!  Wilry  db  al.  20  How.  U.  S.  R.  442, 
in  an  action  by  the  payee  of  a  bill  against  the  drawer, 
the  defendant  offered  evidence  to  prove  that  it  was 
expressly  agreed  by  the  agent  of  the  plaintiffs,  when 
the  bill  was  delivered  to  him,  that  it  should  not  be 
presented  for  acceptance  until  other  bills  drawn  on  the 
same  parties  in  favor  of  the  plaintiffs  had  been  pro- 
vided fcr  by  the  defendant  by  placing  funds  in  the 
hands  of  the  drawees,  who  had  agreed  to  accept  the 
last  bill  after  they  should  receive  funds  to  meet  the 
others,  and  that  the  bill  would  not  have  been  delivered 
to  the  agent  of  the  plaintiffs  if  he  had  not  agreed  to 
hold  it  up.  The  Supreme  Court  held  that  the  evi- 
dence was  properly  rejected. 

It  was  argued,  that  the  evidence  offered  did  not 
contradict  or  varj'  any  of  the  terms  of  the  bill,  but 
only  proved  an  agreement  collateral  to  the  written 
contract  and  cotemporaneous  with  it,  leaving  its  terms 
intact,  but  limiting  the  right  which  the  law  gives  of 
presenting  the  bill  at  any  time  before  the  day  of  pay- 
ment. Mr.  Justice  Grier,  delivering  the  opinion  of 
the  court,  said:  '  'Where  the  operation  of  a  contract 
is  clearly  settled  by  general  principles  of  law,  it  is 
taken  to  be  the  true  sense  of  the  contracting  parties. 
This  is  not  only  a  positive  rule  of  the  common  law, 
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but  it  is  a  general  principle  in  the  construction  of  con-     1868. 
tiacts.     Some  precedents   to  the  contrary  may  be    Term7 
found  in  some  of  our  States,  originating  in  hard  cas.3S,    ^^ 
but  they  are  generally  overruled  by  the  same  tribunals     ward, 
from  which  they  emanated,  on  experiences  of  the  evil    ^  q^ 
consequences  flowing  from  a  relaxation  of  the  rule^    ^  ^' 
There  is  no  ambiguity  in  this  case  which  needs  expla-        [211 
nation.     By  the  face  of  the  bill  the  owner  of  it  had  a 
right  to  demand  acceptance  immediately,  and  to  pro- 
test it  for  non-acceptance.     The  proof  of  a  parol  con- 
tract that  it  should  not  be  presentable  till  a  distant, 
uncertain  and  undefined  period,  tended  to  alter  and 
vary,  in  a   very  material  degree,  its  operation  and 
eflfect. 

In  Warren  v.  Wheeler^  8  Mete.  R.  97,  a  written 
contract  to  pay  for  goods,  on  which  the  action  was 
founded,  expressed  no  time  of  payment,  so  that,  by 
legal  construction,  the  payment  was  to  be  made  on 
demand.  It  was  held  by  the  Supreme  Court  of  Mas- 
sachusetts, that  the  defendant  could  not  give  evidence 
of  a  cotemporaneous  parol  agreement  that  payment 
should  be  made  at  a  subsequent  time,  which  had  not 
arrived  when  the  action  was  commenced.  Id  .Howe 
V.  Jferrilly  5  Cush.  E.  80,  the  same  principle  was  ap- 
plied to  the  case  of  an  endorsement  in  blank.  The 
name  of  a  party  appeared  on  a  note  as  second  en- 
dorser, in  regular  form,  and  it  was  held  that  he  could 
not,  by  parol  evidence,  of  an  agreement  to  that  eflfect, 
be  converted  into  a  guarantor.  Shaw,  C.  J.  said: 
'* It  is  no  more  competent  to  alter  and  vary  the  legal 
effect  of  a  written  instrument  by  parol  evidence,  than 
to  alter  and  change  its  express  terms.'-  The  same 
was  held  in  reference  to  the  contract  of  an  endorser 
in  PreseoU  Bank  v.  Caverly^  7  Gray  R.  217,  and  in 
Bigelow  v.  Cotton^  13  Ibid  309.  In  Easex  Bank  v. 
Vol.  xviir — 29 
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1868.     Edmonds^  12  Giay  R.  273,  a  person,  not  the  payee, 
T^mT  wrote  his  name  on  the  back  of  a  negotiable  pronais- 
sory  note  before  delivery,  the  legal  imporji  of  which 
ward,    was  held  to  be,  that  he  was  liable  as  promisor,  and 
^  Q^^  not  as  endorser.     And  it  was  held,  that  evidence  of  a 
FoRt       cotemporaneous  parol  agreement  was  not  admissible 
212 1       to  change  the  character  of  the  liability.      Under  cer- 
tain circumstances,  which  appear  not  to  be  well  denied 
the  endorsement  of  a  negotiable  note  by  a  person 
other  than  the  payee  is  regarded  in  Massachusetts  as 
having  no  fixed  and  certain  legal  import,  and  accord- 
ingly, in  such  cases,  parol  evidence  is  allowed  to  show 
the  actual  agreement.     Ibid,  and  cases  cited.     See 
Rey  cfe  ah  v.  Simpson,  22  How.  U.  S.  R.  341. 

In  Thompson  v.  Ketcham.^  8  John.  R.  190,  the 
l)romissory  note,  on  which  the  action  was  brought, 
specified  no  time  of  payment,  so  that,  by  legal  con- 
struction, and  intendment,  it  was  payable  immediately. 
It  was  held,  that  parol  evidence  was  not  admissible 
to  contradict  this  legal  intendment  by  showing  that  a 
different  time  of  payment  was  agreed  upon.  In  La 
Farge  v.  Eiel-ert^  5  Wend.  R.  187,  there  was  a  writ- 
ten contract  to  deliver  certain  portable  articles  to  the 
plaintiff,  but  no  place  of  delivery  was  specified.  It 
was  held  that,  by  construction  of  law,  the  place  of 
delivery  was  the  residence  of  the  plaintiff,  and  that 
evidence  was  not  admissible  to  prove  a  cotempora- 
neous agreement  fixing  a  different  place  of  delivery. 
The  court  said:  ''The  written  contract  of  th«  par- 
ties, therefore,  according  to  the  established  rules  of 
construction,  having  settled  their  rights  and  duties  as 
to  the  place  at  which  these  articles  were  to  be  de- 
livered, it  was  improper  to  admit  parol  evidence  of 
their  declarations  bofoie  or  at  the  time  of  the  giving 
of  the  receipt,  to  show  that  a   different  place  had 
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been  agreed  upon.     The  written  contraqt  was  the  only     1868. 
legal  evidence  as  to  the  intentions  of  the  parties  up    Tenm7 
to  the  time  it  was  executed.     All  previous  arrange-    ^^ 
ments  were  merged  in  that.     A  written  contract  can-     ward, 
not  be  varied  by  parol,  and  where  the  legal  construe-    ^  co. 
tion  and  effect  of  an  instrument  are  well  settled,  it  is    ^  ^• 
varying  the  instrument  to  show  that  the  parties  intended        [213 
something  else,  as  much  as  it  would  be  to  prove  that 
the  teims  used  were  not  in  accordance  with  the  pre- 
vious agreement. "     The  same  principle  is  applied  in 
New  York  to  the  case  of  an  endorsement  in  blank. 
And  no  distinction  is  made  in  the  cases  of  what  are 
called  *' irregular   endorsements,"  (by  a  person  other 
than  the  payee,)  because,  according  to  the  late  deci- 
sions in  that  State,  these  having  a  certain,  definite, 
and  precise  import.     Bank  of  Albion  v.   Smithy  27 
Barb.  R.  489,  and  cases  citea;  Spier  v.    Gilmore^  1 
Comst.  R  321;  Brown  v.  Curtis^  2  Ibid  225. 

The  same  doctrine  has  been  applied  to  endorsements 
in  blank  by  the  courts  in  other  States.  Many  of  the 
cases  are  collected  in  2  Parsons  on  Notes  and  Bills 
520.  See  also  Barry  v.  Moore^  3  N.  Hamp.  E.  132; 
Hightouoer  v.  Ivy^  2  Portei'sR.  308;  Havering.  Don- 
nelly 7  Smedes  &  Marsh.  E.  244;  Park  v.  Thomas^  13 
lb.  11;  Ileath  v.   Van  Cott,  9  Wisconsin  E.  516. 

The  case  of  Watson  v.  Hurt^  6  Gratt.  633,  pro- 
ceeded on  the  same  principle.  That  was  the  case  of 
an  endorsement  in  blank  by  a  person  other  than  the 
payee,  which  was  held  to  import  a  guaranty  of  pay- 
ment, according  to  the  terms  of  the  note  on  which 
the  endorsement  was  made.  It  was  held,  that  the 
contract  thus  imported  could  not  be  varied  by  evidence 
of  a  cotemporaneous  parol  agreement  that  the  endorser 
was  to  be  bound  on  different  terms  as  to  the  time  of 
payment. 
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1868.         In  Renner  v.  Bank  of  Columbia^  9  Wheat.  R.  591, 

Term?^  evidence  of  a  local  custom  was  admitted  to  explain 

^    ,     the  contract  of  the  eDdorser  as  to  the  days  of  grace. 

ward,    And  as  between  an  endorser  and  his  immediate  endor- 

&  Ck)!^  see,  it  has  sometimes  been  held,  that  evidence  may  be 

^'       received  of  a  parol  agreement,  at  the  time  of  the  en- 

214]       dorsement,    to    dispense    with    demand    or    notice. 

Brenfa  ex^or  "v.  Bank  of  Metropolis^  1  Peter's  E.  89; 

Story  Prom.  Notes,  §  148. 

The  case  in  9  Wheaton  is  an  application,  or  was 
understood  and  intended  to  be,  of  a  familiar  rule  in 
reference  to  mercantile  contracts,  that  they  are  to  be 
construed  with  reference  to  known  and  estabUshed 
usages.  The  soundness  of  the  other  class  of  cases  has 
been  questioned.  They  have  been  thought  to  con- 
flict with  the  principle  that  the  legal  import  of  ^an 
endorsement  cannot  be  varied  by  parol  evidence. 
Stubhs  V.  GooduU^  4  Georgia  K.  106;  Bank  of  Albion 
V.  Smithy  27  Barb.  E.  489.  But  it  is  not  necessary 
for  me  to  express  any  opinion  on  this  subject. 

I  do  not  think  it  necessary  to  examine  in  detail  the 
cases  cited  by  the  counsel  for  the  defendant.  Some 
of  them  are  undoubtedly  inconsistent  with  the  cases 
to  which  I  have  referred,  and  must  be  considered  as 
overruled  by  them. 

I  am  of  opinion  that  the  judgment  should  be  re- 
versed. 

The  other  judges  concurred  in  the  opinion  of 
Joynes^  J. 

The  judgment  was  as  follows: 
The  court  is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  said    Circuit 
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Court  erred  in  refusing  to  give  to  the  jury  tne  instruc-     1868. 
tion  moved  by  the  plaintiffs  in  error.     Therefore  it  is    Tenm7 
considered  by  the  court,  that  the  said  judgment  be 
reversed  and  annulled;  and  that  the  plaintiffs  in  error     ward^ 
recover  against  the  defendant  in  error  their  costs  by     %  ^^ 
them  expended  in  the  prosecution  of  their  suit  of  su-    ^^ 
persedeas  aforesaid  here.     And  the  cause  is  remanded 
to  the; said  Circuit  Court  for  a  oew  trial  to  be  had 
therein,  upon  which  the  said  instruction  shall  be  given 
to  the  jury,  if  it  shall  be  again  asked  upon  a  like  state        [215 
of  facts.     But  this  order  is  to  be  without  prejudice  to 
the  question  whether  the  defendant  Foster  is  or  is  not 
liable  on  his  endorsement  for  more  than  the  amount 
of  the  bills  in  Confederate  notes,  according  to  the 
value  of  such  notes  at  the  date  of  the  endorsement,  as 
stated  in  said  instruction;  upon  which  question  it  is 
not  necessary,  in  this  case,  to  express  an  opinion. 

Which   is  ordered  to  be  certified  to  said  Circuit 
Court. 
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1868.  ChARRON    &   Co.    V.    BOSWELL   <J&   (d. 

January 

Term. 
216]  February  12. 

1.  A  fieri  facias  placed  in  the  hands  of  an  officer  for  execution  is  a 

legal  lien  under  ch.  188,  §  3  of  the  Code,  upon  all  the  per- 
sonal property  and  choses  in  action  of  the  debtor,  from  the 
time  it  goes  into  the  hands  of  the  officer,  except  in  the  cases 
stated  in  said  section.  This  lien  continues  after  the  return  of 
the  execution  **no  effects,"  and  has  priority  over  arabee- 
quent  execution  lien  under  the  same  law ;  even  though  there 
has  been  a  proceeding  by  suggestion  under  the  junior  sooner 
than  under  the  senior  execution ;  and  this  though  the  execu- 
tions issued  from  different  courts.* 

2.  An  order  having  been  made  upon  the  suggestion  under  the 

junior  execution,  directing  a  chose  in  action  not  yet  due,  to 
be  delivered  by  the  garnishee  to  the  sheriff,  and  directing 
him  to  collect  the  amount  when  due,  and  after  paying  off  a 
prior  claim  upon  it,  to  pay  the  plaintiff  his  debt  out  of  the 
proceeds  ;  the  creditor  in  the  senior  execution  may  proceed 
by  petition  filed  in  the  court  in  which  the  order  was  made, 
and  in  that  proceeding,  to  have  the  order  corrected ;  or  he 
may  file  his  bill  in  equity  to  have  it  done. 

This  was  a  bill  filed  in  the  Circuit  Court  of  the  city 
of  Kichmond  by  Bos  well  &  Dorsett  against  J.  B. 
Charron  &  Co.  and  others. 

This  case  involves  a  contest  between  execution 
creditors  of  a  common  debtor  for  priority  of  satisfac- 
tion out  of  the  proceeds  of  a  chose  in  action  of  the 
debtor,  on  which  both  of  the  contestants  claim  a  lien 
217]       under  chapter   188,   sec.    3  of  the  Code,  page  7TT. 

*  See  the  statute  copied  in  Judge  Moncure's  opinion. 
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The  appellees  Boswell  &  Dorsett  obtained  a  judgment     1868. 
against  the  common  debtor  Winch  in  the  Hustings    Term7 

Court  of  the  city  of  Richmond,  on  the  4th  of  April,  — 

1866,  for  $626.94,  with  interests  and  costs  as  therein    &  Co. 
mentioned,  on  which  they  sued  out  a  writ  ot  fieri  fa-   Boswell 
cio*,  dated  the  6th  of  April,  1866,  returnable  to  the     ^  ^^ 
fiist  Monday  in  June  following;  which  was  delivered 
to  the  sergeant  of  the  said  city  to  be  executed  on  the 
7th  of  April,  1866,  and  was  afterwards  returned  bj 
him  '*no  eflFects  found." 

The  appellants  J.  B.  Charron  <&  Co.  obtained  a 
judgment  against  the  same  debtor  in  the  Circuit  Court 
of  the  city  of  Richmond,  on  the  21st  of  May,  1866, 
for  ^2,340.75,  with  interests  and  costs  as  therein  men- 
tioned, on  which  they  sued  out  a  writ  oi  fi^ri  fadass 
dated  on  the  same  day,  returnable  to  the  first  Monday 
in  July  following;  which  was  delivered  to  the  sheriff 
of  said  city  to  be  executed,  and  was  afterwards  re- 
turned by  him  ''no  effects  found." 

On  the  day  of  the  date  of  the  last  mentioned  ^ri 
facias^  and  no  doubt  after  it  had  been  delivered  to 
the  sheriff,  though  the  time  of  such  delivery  is  not 
endorsed  on  the  writ,  nor  anywhere  expressly  stated 
in  the  record,  on  a  suggestion  by  the  appellants  that, 
by  reason  of  the  lien  of  their  said  writ  oi  fieri  faems^ 
there  was  a  liability  on  W.  C.  Johnston  and  Francis 
Johnston,  a  summons  was  sued  out  of  the  clerk's 
office  of  the  said  Circuit  Court  against  said  persons  to 
answer  such  suggestion,  returnable  to  the  first  day  of 
the  next  regular  term  of  the  court.  On  the  same  day 
on  which  the  summons  was  sued  out,  to  wit,  the  21st 
day  of  May,  1866,  it  was  executed  on  the  garnishees. 
And  at  the  next  term  of  the  court,  to  wit,  on  the  22d 
day  of  July,  1866,  the  garnishee  W.  C.  Johnston,  on 
his  examination  on  oath,  disclosed  that  he  and  Francis 
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1868.     Johnston  held  a  bond  executed  by  J.  L.  Carrington 
TermT  ^^^  A.  J.  Ford,  dated  the  16th  day  of  August,  1865, 
^j^  ^      payable  to  the  defendant  Winch  three  years  after 
&  Co.     date,  for  $4,000,  bearing  interest  from  date,  and  that 
Boswell  there  was  due  to  them  from  the  said  defendant  the 
218^^      sum  of  $2,893.     Thereupon  the  court,  on  the  motion 
of  the  appellants,  and  with  the  assent  of  the  said  W. 
C.  and  F.  Johnston,  and  Harrison,  Goddin  &  Apper- 
son,   in  whose  possession  the  said  bond  then  was, 
ordered  it  to  be  deli\  ered  to  the  sheriff  of  the  city, 
who  was  required  to  take  possession  of  the  same,  col- 
lect the  amount  thereof  when  due,  and  after  paying 
thereout  to  the  said  Harrison,  Goddin  &  Apperson 
the  said  sum  of  $2,893  due  to  the  said  W.  C.  and  F. 
Johnston  by  the  gaid  Winch,  to  pay  over  to  the  ap- 
pellants the  residue  in  part  discharge  of  the  principal 
money,  interests  and  costs  recovered  by  them  against 
said  Winch  ty  their  judgment  aforesaid. 

Afterwards,  to  wit,  in  January,  1867,  the  appellees 
Boswell  &  Dorsett,  the  senior  judgment  creditors  of 
Winch,  exhibited  their  bill  in  the  said  Circuit  Court 
against  the  said  Winch,  W.  C.  and  F.  Johnston,  Har- 
rison, Goddin  &  Apperson,  J.  B.  Charron  &  Co.  the 
appellants,  and  Carrington  &  Ford,  in  which  bill  they 
state  all  the  facts  in  regard  to  the  judgments  obtained 
and  writs  ot  fieri  facias^  sued  out  and  returned,  sug- 
gestion, summons  to  answer  the  same,  and  judgment 
thereon  as  aforesaid,  copies  of  all  which  are  filed  as 
exhibits  with  the  bill;  say  they  are  advised  that  they 
have  a  prior  lien  to  that  of  the  appellants  J.  B.  Char- 
ion  &  Co.  upon  the  amount  of  the  said  bond  by  rea- 
son of  the  priority  of  their  writ  otfisri  facias  afore- 
said; and  pi  ay  that  the  said  order  of  the  Circuit  Court 
be  rescinded  and  so  far  revoked  as  to  permit  the  pay- 
ment of  their  said  judgment  out  of  the  proceeds  of  the 
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said  bond;  that  the  sheriff  of  said  city  be  directed,      1868. 
after  the  payment  of  the  sum  of  $2,893  to  Harri-  "^xerm^^ 

son,  Goddin  &  Apperson  in  satisfaction  of  the  claim  77 

of  W.  C.  and  F.  Johnston  against  Winch  as  aforesaid,     &  Co. 
to  pay  to  the  complainants  the  amount  of  their  said   Boswell 
judgment;  that  all  proper  accounts  may  be  ordered;     ^r^l'ta 
and  for  general  relief.  ^ 

In  May,  1867,  the  appellants  filed  their  answer,  in 
which  they  aver,  that  the  execution  upon  their  judg- 
ment was  issued,  and  the  said  order  of  the  2d  of  July, 
1866,  upon  their  suggestion  was  obtained,  without 
any  knowledge  or  notice  whatever  on  their  part  of 
the  judgment  and  execution  previously  obtained  and 
issued  against  Winch  by  the  complainants ;  that  the 
only  information  they  have  on  the  subject  has  been 
derived  from  the  statements  of  the  bill  since  it  was 
filed,  and  they  submit  that  their  equities  are  equal  to 
the  complainants'  in  respect  to  the  said  residue  of  the 
said  debt,  and  that  by  the  said  order  made  upon  their 
suggestion  they  have  a  legal  right  thereto  in  part  sat- 
isfaction of  their  said  judgment  and  execution. 

On  the  1st  of  June,  1867,  the  cause  came  on  to  be 
heard  on  the  bill  taken  for  confessed  as  to  ail  of  the 
defendants  except  the  appellants;  and  on  the  answer 
of  the  appellants  with  general  replication  thereto  and 
the  exhibits  filed,  on  consideration  whereof  the  court 
decreed,  that  so  much  of  the  order  made  on  the  2d 
day  of  July,  1866,  in  the  proceedings  on  the  garnishee 
process  aforesaid,  as  directed  the  sheriff  of  the  city  of 
Richmond  to  pay  to  the  appellants  the  surplus  of  the 
bond  of  Carrington  &  Ford,  after  payment  of  the 
debts  of  W.  C.  and  F.  Johnston,  be  injoined  and 
that  the  sheriff  be  restrained  from  executing  the  same ; 
and  further  decreed,  that  the  said  sheriff  should,  after 
payment  of  the  said  debt  of  the  Johnstons  with  their 
Vol.  XVIII — 30 
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1868.  costs  in  the  said  proceedings,  pay  to  the  appellees 
TeraiT  Boswell   &  Dorsett  the  amount  of  their  judgment 

■jzr  against  the  said  Winch  and  their  costs  of  suit,  and 

&  Co.  pay  the  surplus,  if  any,  to  the  appellants  in  part  of 
Boswell  their  judgments  against  the  said  Winch;  and  report 
^  ^*     his  proceedings  therein  to  the  court. 

220]  From  this  decree  J.  B.  Charron  &  Co.  applied  for 

and  obtained  an  appeal  to  this  court. 

Roberts  and  N,  Howard^,  for  the  appellants. 
Johnston  &  WUliamSy  for  the  appellees. 

MoNcuRE,  P.,  alter  stating  the  case,  proceeded: 

The  question  we  have  to  decide  on  this  appeal  is, 
which  of  the  contesting  claimants  are  entitled  to  pri- 
ority, the  senior  or  the  junior  execution  creditors. 

In  the  first  place,  I  think  a  court  of  equity  has  ju- 
risdiction of  the  case.  The  controversy  might,  no 
doubt,  have  been  raised  and  decided  in  the  suggestion 
proceeding,  upon  a  petition  filed  by  the  senior  execu- 
tion creditors,  even  after  the  order  of  the  second  day 
of  July,  1866,  was  made.  But  the  subject  can  as 
well,  if  not  better,  be  disposed  of  in  a  chancery  pro- 
ceeding, such  as  was  instituted  in  this  case,  making 
all  persons  concerned  parties  to  the  suit,  and  having 
the  rights  of  all  adjusted  and  determined.  The  cases 
of  Erslcine  v.  StaUy^  12  Leigh  406,  and  Moore ^  <£c., 
V.  Holt^  10  Gratt.  284,  afford  ample  authority,  if  any 
were  wanting,  of  the  jurisdiction  of  equity  in  sucn  a 
case.  But  the  jurisdiction  was  admitted  by  the  coun- 
sel for  the  appellants,  or  one  of  them  at  least,  in  the 
course  of  the  argument. 

I  am  also  of  opinion,  that  there  is  no  good  ground 
of  objection  to  the  form  of  the  bill  which  is  substan- 
tially sufficient,  ard  that  the  sheriff  was  not  a  neces- 
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9ary  party ;  though  he  might  have  been  made  a  de-     1868. 
fendant,  and  it  might  have  been   prudent,  to  have    Tenm7 
made  him  such.     The  decree  appealed  from  is  merely  "^r 
interlocutory,  and  he  may  be  made  a  party,  if  neces-    &  Co. 
sary,  after  the  cause  is  remanded.     The  sheriff  seems  BoJwell 
not  to  have  been  a  party  in  Erskine  v.  Staley ;  nor    ^  ^• 
does  it  appear  that  the  receiver  who  held  the  fund       [221 
which  -was  in  controversy  in  Moore  v.  Holt^  was  a 
party  in  that  case. 

Both  of  the  contestants  claim  a  lien  upon  the  fund 
in  controversy  under  the  same  law,  to  wit,  section  3  of 
chapter  188  of  the  Code.  Without  the  right  which 
that  law  gives,  neither  of  them  have  any  claim  to  the 
fund.  It  was  a  chose  in  action  of  the  common  debtor, 
which  could  not  be  levied  on  under  chapter  187  of  the 
Code.  Before  the  Code  of  1849  such  an  interest  could 
have  been  reached  only  by  suing  out  a  ca.  sa,  and 
compelling  the  debtor  to  take  the  oath  of  insolvency. 
But  by  the  second  section  of  chapter  188  of  that  Code 
the  writ  of  ca.  sa.  was  abolished,  (with  some  excep- 
tions not  affecting  this  case,)  and  the  next  succeeding 
section  provided  what  was  designed,  in  part  at  least, 
as  a  substitute  for  the  remedy  which  had  been  afforded 
by  the  abolished  writ.  That  section  is  in  these 
words: 

'*  §  3.  Every  writ  of  fieri  facias  hereafter  issued 
shall,  in  addition  to  the  effect  which  it  has  under 
chapter  187,  be  a  lien  from  the  time  that  it  is  deliv- 
ered to  a  sheriff  or  other  officer  to  be  executed,  upon 
all  the  personal  estate  of,  or  to  which  the  judgment 
debtor  is  possessed  or  entitled,  (although  not  levied 
en,  nor  capable  of  being  levied  on,  under  that  chap- 
ter,) except  in  the  case  of  a  husband  or  parent,  such 
things  as  are  exempt  from  distress  or  levy  by  the  33d 
and  34:th  sections  of  chapter  49,  and  except  that  as 
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1868.     against  an  assignee  of  any  such  estate  for  valuable 
Teim!^  consideration,  or  a  person  making  a  payment  to  the 

~  judgment  debtor,  the  lien  by  virtue  of  this  section 

&  Co.    shall  be  valid  only  from  the  time  that  he  has  no- 

Boswell  ^ice  thereof.     This  section  shall   not  impair   a   lien 

*^  ^^'     acquired  by  an  execution  creditor  under  chapter  187." 

It  seems  to  me  that  there  ought  to  be  no  doubt  as 

to  the  true  meaning  of  the  Legislature  in  the  section 

just  quoted.     It  expressly  declares  that  every  JjWi fa- 

222]  eias  thereafter  issued  shall  be  a  lien^  from  the  time  that 
it  is  delivered  to  the  officer  to  be  executed,  upon  all  the 
personal  estate,  &c.,  exapt^  &c.  N^ow  here  is  an  ex- 
press legal  lien,  given  to  the  execution  creditor,  upon 
all  the  debtor's  personal  estate;  and  if  there  had  been 
no  exception  expressed  in  the  law,  this  lien  would 
have  been  good  even  against  an  assignee  for  value  and 
without  notice.  It  follows  that  the  lien  is  good 
against  everybody  who  cannot  bring  himself  within 
one  of  the  exceptions  enumerated  in  the  section;  that 
is,  he  must  show:  1.  That  lie  is  a  husband  or  parent, 
and  that  the  things  on  which  the  lien  is  claimed  are 
such  as  are  exempt  from  distress  or  levy  by  the  33d 
and  34rth  sections  of  chapter  49;  or,  2.  That  he  is  an 
assignee  of  the  subject  for  valuable  consideration,  and 
without  notice;  or  3.  If  the  subject  on  which  the  lien 
is  claimed  be  a  debt  due  by  him  to  the  defendant  in 
the  execution,  that  he  paid  the  debt  without  notice  of 
the  lien;  or,  4.  That  he  has  himself  acquired  a  lien 
on  the  subject  as  an  execution  creditor,  under  chapter 
187.  These  are  all  the  exceptions  enumerated  in  the 
statute,  and  it  is  out  of  the  power  and  province  of  the 
court  to  supply  any  other.  If  none  had  been  there, 
the  court  could  have  made  none;  and  it  can  no  more 
add  to  what  are  there.  Be  the  law  wise  or  unwise, 
it  is  enough  for  us  to  say,  lia  Ux  scripta  est. 
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The  appellants  do  not  bring  themselves  within  any     1868. 

of  the  exceptions,  and  are  entitled  only  to  the  lien    xerm!^ 

which  the  third  section  ffives  them.     But  as  the  lien  7;;^ 

°  Charron 

of  the  appellees,  given  by  the  same  section,  is  piior  <fe  Co. 
in  time^  so  it  must  be  prior  in  right.  It  is  not  pre-  Boswell 
tended  that  there  was  any  fraud,  or  collusion,  or  even  ^  ^^• 
negligence,  on  the  part  of  the  appellees.  It  is  not 
pretended  that  the  whole  amount  of  their  judgment  is 
not  justly  due.  Immediately  after  obtaining  their 
judgment  they  sued  out  execution  thereon,  which  w^as 
lettuned  "no  effects;"  and  in  little  more  than  a  month 
after  the  date  of  that  execution,  and  while  it  was  in  [223 
full  force  in  the  hands  of  the  sergeant,  the  appellants, 
who  in  ihe  n.eantime  had  obtained  their  judgment, 
sued  out  execution  thereon,  and  on  the  same  day  filed 
their  suggesticn.  They  were  more  fortunate,  it 
seems,  than  the  appellees  in  finding  out  a  debt  due  to 
the  common  debtor,  and  promptly  proceeded  to  sub- 
ject it  to  the  lien  of  their  execution.  So  far  as  their 
debtor  had  property  in  it  when  the  operaticn  of  their 
lien  commenced,  they  had  a  right  to  subject  it.  But 
it  was  subject  at  that  time  to  the  prior  lien  of  the  ap- 
pellees; and  to  the  extent  to  which  it  would  be  re- 
quired for  the  satisfaction  of  that  prior  lien,  the 
property  did  not  belong  to  the  common  debtor,  and 
was  not  subject  to  the  junior  lien  of  the  appellants. 

The  appellants,  aware  of  the  importance,  if  not 
necessity,  of  bringing  themselves  within  one  of  the 
exceptions  enumerated  in  the  third  section,  made  an 
effort  to  show  that  they  are  assignees  for  valuable 
consideration,  and  without  notice.  But  the  effort, 
though  ingenious,  was  unsuccessful.  Such  an  assign- 
ment could  only  be  made  by  the  common  debtor,  and 
there  was  no  semblance  of  any  assignment  by  him. 
The  garnishees  had  no  right  to  make  an  assignment 
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1868.     for  him,  and  they  did  not  undertake  to  do  so.     They 

Term7  ^^7  consented  that  the  couit,  in  the  enforcement  of 

~zr  the  appellants'  supposed  execution  lien,  should  put 

&  Co.    the  bond  in  the  hands  of  its  officer  for  collection,  in 

Boswell  ord^r  that  the  proceeds,  when  collected,  might  be  ap- 

^  ^'     plied,  first  to  the  payment  of  their  claim,  and  then  to 

the  part  payment  of  the  appellants'  judgment,  which 

was  at  that  time  supposed  to  be  the  only  other  lien 

upon  the  fund. 

But  the  appellants'  insist  that,  by  their  proceed- 
ings on  the  suggestion,  they  acquired  a  specific  lien  on 
the  fund  in  controversy,  which  entitles  them  to  a  pre- 
ference over  what  they  call  the  general  lien  of  the  ap- 
pellees. 

Now  this  view  is  wholly  inconsistent  with  the  pur- 
pose and  effect  of  the  proceedings  on  the  suggestion. 
224]  Those  proceedings  do  not  give  any  lien  at  all,  gene- 
ral or  specific.  They  are  merely  a  means  provided 
by  law  for  the  enforcement  of  a  legal  lien  whish  al- 
ready exists.  '*0n  a  suggestion  by  the  judgment 
creditor,  that  hy  reason  of  the  lien  of  his  writ  fieri  fa- 
cias there  is  a  liahility  on  any  person  other  than  the 
judgment  dehtar^'*^  &c.  These  are  the  words  of  the 
11th  section  of  chapter  188,  which  gives  the  remedy. 
The  only  liability  then  which  there  is  to  be  enforced 
by  this  proceeding  is,  a  liability  arising  under  section 
three  of  the  same  chapter.  And  as  in  this  case,  there 
was  a  prior  liability  by  reason  of  the  lien  of  the  ap- 
pellees' writ  oi  fieri  facias  the  proceedings  by  sugges- 
tion instituted  by  the  appellants  could  only  be  in  sub- 
ordination to  that  prior  lien. 

These  proceedings  by  suggestion  are  likened  by  the 
counsel  of  the  appellants,  in  their  argument,  to  the 
case  where  two  writs  oi  fi^ri  facias ^  in  favor  of  several 
plaintiffs  against   the  same  defendant,  come  to  the 
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hands  of  different  oflRcers  at  different  times  for  execu-     1868. 
tion,  and  the  one  last  coming  to  hand  is  first  served;    Tem7 
in  which  case,  it  seems,  the  service  is  good,  upon  the  ^^^^  ^ 
principle  declared  by  Lord  Ellenborough  in  Payne  v.     &  Co. 
Drewe,  4  East.  523,  545,  **that  where  there  are  seve-  Boswell 
ral  authorities,  equally  competent  to  bind  the  goods     ^  ^• 
of  the  party  when  executed  by  the  proper  officer,  that 
they  shall  be  considered  as  effectually  and  for  all  pur- 
poses bound  by  the  authority  which  first  actually  at- 
taches upon  them  in  point  of  execution,  and  under 
which  an  execution  shall  have  been  first  executed." 
And  in  support  of  Ihis  view  several  other  cases  were 
cited,  viz.:   Tabh  v.  Harris^  4  Bibb's  K.  29;  Kilby  v. 
Hoggin^  3  J.   J.   Mar.  R.   208;  Million  v.  Common- 
wealthy  1  B.  Mon.  R.  310;  Bourne  v.  Ilacher^  11  Id. 
23.     The  counsel  argue  that  a  suggestion  under  the 
statute  in  regard  to  a  chose  in  action  is  analogous  to 
the  levy  of  an  execution  on  tangible  goods,  and  ought 
to  have  the  same  effect  in  giving  priority  to  a  junior       [225 
over  a  senior  execution.     But  the  analogy  does  not 
hold  good.     The  principle  announced  in  Payne  v. 
Drewe^  so  far  as  it  applies  to  a  writ  of  fieri  facias^ 
depends  entirely  upon  the  peculiar  nature  of  the  lien 
of  that  writ  as  it  existed  at  common  law  or  under  the 
statute  of  29  Charles  2,  ch.  3,  §  16. 

Such  lien  was  conditional  only,  and  if  not  consum- 
mated by  an  actual  levy  before  the  return  day  of  the 
writ,  it  altogether  ceased  to  exist.  It  was  so  imper- 
fect without  such  levy  that  a  creditor  might  withdraw 
his  execution  against  his  principal  debtor  from  the 
hands  of  the  officers  without  impairing  the  liability  of 
a  surety  for  a  debt.  Humphrey  v.  Flitt^  6  Gratt. 
509,  and  the  cases  therein  cited.  It  was  a  mere  le- 
sult  of  the  capacity  to  levy  the  execution.  This  lien 
is  very  different  frcm  that  which  is  given  by  section 
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1868.     3  of  chapter  188  of  the  Code.     That  is  an  express 

January  ^  ^ 

Term,    legal  lien,  not  conditional,  but  absolute;  not  limited 
Charron"  ^^  ^^®  ^™®  during  which  the  execution  has  to  run, 
^  ^'    but  continuing  until  the  right  of  the  judgment  credi- 
Boswell   tor  to  levy  a  new  execution  on  his  judgment  ceases, 
or  is  suspended  by  a  forthcoming  bond  being  given 
and  forfeited,  or  by  a  supersedeas  or  other  legal  pro- 
cess. 

It  is  in  its  nature  more  like  ^  the  lien  for  which,  in 
part,  it  was  intended  as  a  substitute,  and  which  a  cre- 
ditor formerly  acquired  when  his  debtor  took  the  oath 
of  insolvency.  All  the  estate  of  the  del:  tor,  whether 
named  in  his  schedule  or  not,  or  wherever  situate, 
was  vested  by  law  in  the  sheriff,  for  the  benefit  of  the 
creditor;  and  this  title  was  good,  even  against  an  as- 
signee for  value  and  without  notice.  The  lien  given 
by  the  3d  section  of  chapter  188  extends  only  to  per- 
sonal estate,  (the  judgment  being  a  lien  from  its  date 
on  all  the  real  estate  of  the  debtor  under  chapter  186,) 
is  subject  to  certain  exceptions  engrafted  upon  it  to 
avoid  inconveniences  which  would  OIiher\^  ise  have  re- 
226]  suited  from  the  lien.  But  to  that  extent,  and  subject 
to  those  exceptions,  it  is  as  perfect  and  operative  dur- 
ing its  existence  as  was  the  lien  to  which  it  was,  in 
part,  a  substitute. 

The  counsel  for  the  appellants  refer  to  the  case  of 
Foreman  v.  Ijoyd^  cfec,  2  Leigh  284,  as  tending  to 
sustain  their  view,  but  I  do  not  tbink  it  can  have  that 
effect.  In  that  case  seveial  creditors  had  recovered 
judgments  against  N,  and  sued  out  writs  of  ca,  sa,, 
upon  which  he  was  taken  and  charged  in  execution; 
then  F  recovered  judgment  against  the  same  debtor, 
and  sued  out  an  elegit^  on  which  his  lands  were  ex- 
tended, and  a  moiety  delivered  to  F;  and  then  the 
debtor  was  regularly  discharged  from  custody  under 
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the  writs  of  ca.  sa.y  as  an  insolvent  debtor,  putting  in     1868. 

his  schedule  the  whole  of  the  lands  which  had  been    xeim^ 

extended  under  F's  elegit.     It  was  held,  that  the  liens  "77 

-    ,  .         -  ,       .  Charron 

of  the  writs  of  ca.  sa.  executed,  given  by  the  statute  1    &  Co. 

Ee\.  Code  of  1819,  ch.  134,  §  10,  did  not  overreach  Boewell 
and  avoid  the  extent  under  F's  elegit.  The  question  ^  ^• 
had  been  diflferently  decided  in  Jackson  v.  HeiskeU^ 
1  Leigh  257,  which  was  heard,  on  full  and  able  argu- 
ment by  Messrs.  Leigh  and  Johnson  on  opposite  sides, 
before  a  court  of  three  judges,  consisting  of  Cabell, 
Green  and  Carr,  whose  decision  was  unanimous. 
Afterwards,  the  question  was  reconsidered  in  a  full 
court,  on  the  same  argument,  and  decided  otherwise  in 
Foreman  v.  Loyd^  <j6c.,  as  before  stated.  Judge  Cabell 
changed  his  opinion,  and  concurred  with  Judges  Brooke 
and  Coalter  in  deciding  that  case.  Judges  Green  and 
Can  adhered  to  their  former  opinions.  Judge  Carr, 
in  reafBrming  his  opinion,  made  these  remarks,  which 
are  appropriate  to  the  present  occasion:  ^^ The  law, 
however  harsh,  however  unwise,  is,  to  my  understand- 
ing, expressed  in  terms  too  plain  to  be  changed  by 
construction,  or  judicial  action  in  any  form."  I  do 
not  mean  to  say  that,  in  my  opinion,  the  question  was 
not  correctly  decided  in  Forema/n  v.  Loyd^  (&c.;  and 
at  aU  events  that  case  settled  the  law.  But  certainly  r227 
the  question  decided  in  that  case  (as  to  the  true  construc- 
tion of  the  10th  section  of  chapter  134  of  the  Code  of 
1819)  was  very  different  from  the  one  involved  in  this, 
and  that  case  can,  therefore,  afford  no  support  to  the 
view  of  the  appellants. 

I  tliink  the  case  of  Puryear  v.  Taylor^  12  Gratt. 
401,  is  decisive  of  this  case;  and  I  would  have  con- 
sidered it  as  scarcely  necessary  to  do  more  than  refer 
to  it  to  sustain  the  decree  of  the  court  below,  but  for 
the  fact  that  the  correctness  of  that  decision  was  as- 
VoL.  xviii — 31 
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1868.     sailed  in  the  argument  of  the  learned  counsel  for  the 
TermT  appellants.     In  that  case  it  was  held  by  all  the  judges 

— present,  (Allen,  P.  alone  being  absent,)  first,  that  u, 

&  Co.  Jieri  facias  is  a  lien  from  the  time  it  goes  into  the 
Boswell  ^a^ids  ^f  ^^^  officer  to  be  executed,  upon  all  the  per- 
^  al-  sonal  estate  of  the  debtor,  including  debts  due  to  him, 
with  the  exception  stated  in  the  statute;  and  this  lien 
continues  after  the  return  day  of  the  execution ;  and 
only  erases  when  the  right  to  levy  the  execution,  or  to 
levy  a  new  execution  upon  the  judgment,  ceases  or  is 
suspended  by  a  forthcoming  bond  being  given  and  for- 
feited, or  by  a  supersedeas  or  other  legal  process.  See 
Code  ch.  188,  §§  3  and  4.  And,  secondly,  that  the 
lien  of  a  Jle7*i  facias  of  prior  date  has  priority  over  an 
attachment  of  subsequent  date.  The  counsel  for  the 
appellants  seem  to  admit  the  correctness  of  the  first 
branch  of  this  decision,  that  is  as  to  the  continuing 
nature  of  this  lien  of  the  fieri  facias  after  the  return 
day;  and  at  all  events  admit  that  that  question  was 
fully  argued  by  counsel  and  considered  by  the  court 
in  the  case,  and  therefore  that  the  decision,  to  that 
extent,  ought  to  be  regarded  as  a  binding  authority. 
But  they  insist,  that  the  question  secondly  decided,  to 
wit,  as  to  the  priority  of  the  lien  of  z,fi.fa.  of  prior 
date  over  an  attachment  of  subsequent  date,  received 
little  or  no  notice  in  the  argument  of  counsel,  or  in  the 
opinion  of  Judge  Samuels,  which  was  concurred  in  by 
228]  the  rest  of  the  court;  that  it  was  brroneously  decided; 
and  that  the  decision,  therefore,  ought  not  to  affect 
this  case.  The  question  was  expressly  noticed,  both 
in  the  argument  of  the  case  and  in  the  opinion  which 
was  delivered.  The  argument,  I  suppose,  was  not 
very  fully  reported;  but  Mr.  Patton,  for  the  appel- 
lant, is  reported  to  have  said  on  this  question  :  '* There 
is  certainly  no  reason,  in  justice  or  sound  policy,  why 
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the  lien  of  an  attachment  should  be  preferred  to  the     1868. 
lien  of  an  execution.     The  attaching  creditor  is  not  an    Teim7 

assignee  for  value.     There  are  good  reasons  why  such  ~ 

an  assignee,  without  notice,  should  be  protected;  and  &  Co. 
the  act  protects  him.  And  indeed  the  act  expressly  Boswell 
protects  all  those  who  have  any  right  to  protection.  ^  *^- 
The  attaching  creditor  has  none.''  There  is  no  ex- 
press notice  of  this  question  in  the  reported  argument 
of  Messers.  Rhodes  &  Macfarland  for  the  appellee; 
but  from  their  reference  to  the  case  of  Payne  v.  Drewe^ 
I  would  infer  that  they  did,  in  fact,  notice  it.  We 
cannot  suppose  that  they  overlooked  the  question, 
though  they  may  have  considered  that  there  was  no 
good  ground  for  contesting  it,  especially  if  they  should 
be  wrong  in  their  view  that  the  new  lien  given  by  the 
statute  to  the  Ji.  fa.  was  not  '*a  continuing,  indefinite 
lien/-  In  the  opinion  delivered  hy  Judge  Samuels, 
the  conflicting  liens  of  the  JieH  facias  and  attachment 
are  compared,  and  preference  accorded  to  the  former. 
'^These  liens,"  says  the  Judge,  '*are  Jo^A  given  by 
statute,  and  are  merely  legal.  It  is  perfectly  obvious 
that  Puryear's  lien,  being  first  in  point  of  time,  must 
take  the  precedence  of  Taylor's."  I  think  that  the 
question  was  not  only  argued  and  considered  in  that 
case,  but  that  the  decision  is  correct,  as  well  upon  that 
question  as  upon  the  other.  In  the  case  of  Evan* a 
trustee  \.  Greenhow^  <&t\^  15  Gratt.  153,  in  which  the 
court  again  had  occasion  to  consider  the  subject  of  this 
execution  lien,  all  the  judges  were  present,  including 
the  president,  aod  all  concurred  in  the  opinion  therein 
delivered. 

Considering  it,  then,  as  res  adjiidieata^  and  rightly        [229 
so,  that  this  execution  lien  is  a  legal  lien  which  con- 
tinues after  the  return  day  of  the  execution,  and  has 
priority  over  an  attachment  subsequently  levied,  it 
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1868.     seems  to  follow,   as  a  necessary  consequence,  that  it 
^rm7  ^^  priority  over  a  subsequent  execution  lien  under  the 

"jlT  same  law,  e\en  though  there  has  been  a  proceeding 

&  Co.    by  suggestion  under  the  junior  sooner  than  under  the 
Boewell  senior  execution. 

^  *^*  I  have  examined  the  cases  cited  by  the  counself  or  the 
appellants  from  the  English  reports,  in  legard  to  the 
statutes  of  Victoria  subjecting  choses  in  action  to  lia- 
bility under  execution  and  providing  means  for  enforc- 
ing such  liability ;  but  I  do  not  think  they  have  any 
material  bearing  upon  this  case,  involving  as  they  do 
the  construction  of  laws  wholly  different  in  their  terms 
from  that  we  now  have  under  consideration.  Those 
cases  are  Watts  <&  wife  v.  Porter^  77  Eng.  C.  L.  R. 
743;  Holmes  v.  Tutton^  85  Id.  65;  Hirsh  v.  Coates^ 
86  Id.  757 ;  Turner  v.  Jones^  1  Hurlst.  &  Norm.  R. 
878. 

The  cotmsel  also  referred  us  to  several  articles  pub- 
lished in  the  ^'Quarterly  Law  Journal"  for  1857  and 
1858,  in  regard  to  the  chapters  of  the  Code  concern- 
ing executions  and  the  decision  of  this  court  in  Puryear 
V.  Taylor.  One  of  these  articles  is  attributed,  and 
no  doubt  correctly,  to  one  of  the  re'visors,  the  late 
lanaented  Mr.  Patton,  suid  as  might  well  be  expected 
from  the  great  learning  and  ability  of  that  distinguished 
gentleman,  and  from  his  active  participation  in  fram- 
ing the  Code,  his  article  sheds  much  light  on  the  sub- 
ject. It  is  to  be  found  in  the  '*  Quarterly  Law  Jour- 
nal" for  1858,  pp.  1-14. 

In  conclusion,  it  may  not  be  out  of  place  to  remark, 
that  while  the  law  we  have  been  construing  has  been 
the  subject  of  violent  attack  and  of  much  conflict  of 
opinion,  it  does  not  devolve  on  us  to  vindicate  its  wis- 
dom and  policy,   but  only  to  construe  it  and  give  it 

230]        effect.     It  may  be  said,  however,  that  when  in  1849 
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the  revisors,  in  obedience  to  the  demand  of  public     1868. 
opinion,  proposed  to  abolish  imprisonment  for  debt,  ^^^^ 

and  to  provide  ample  means  in  lieu  thereof,  for  sub-  — 

jectiDg  the  debtor's  whole  estate  to  execution,  they     &  Co. 
undertook  a  work  of  very  great  difficulty ;  and  it  was  BosweU 
naturally  to  be  expected  that  there  would,  of  necessity,     ^  al- 
be  defects  in  their  work  which  would  require  amend- 
ment.    It  is  the  business  of  the  Legislature  to  amend 
these  defects  as  they  are  developed  by  time  and  ex- 
perience.   It  is  a  significant  fact,  however,  that  though 
this  great  change  in  the  law  was  made  in  1849,  and 
has  since  been  the  subject  of  such  violent  attack  and 
of  so  much  discussion,  it  has  not  yet  been  amended  by 
the  Legislature  in  any  material  respect. 

Upon  the  whole,  I  am  of  opinion  to  affirm  the  de- 
cree of  the  Circuit  Court. 

The  other  judges  concurred  in  the  opinion  of  Mon- 
curej  P. 

Decbee  affirmed. 
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Richmond. 

1868.  Mettert's  adrn?r  v.  Hag  an. 

January 
Term. 
231 1  February  18. 

M,  in  his  lifetime,  conveyed  by  deed  to  H,  M's  interest  in  the 
estate  of  J  deceased,  upon  the  consideration,  as  expressed  in 
the  deed,  of  |1,000.  After  the  death  of  M,  H  files  his  bill 
to  recover  the  said  interest ;  and  M*s  administrator  resists  it, 
on  the  ground  that  M  was  incapable  from  drink  of  making 
a  contract,  and  that  the  deed  was  obtained  by  the  frand  of 
H,  and  that  H  gave  no  consideration  for  it.  The  evidence 
touching  M's  competency  being  contradictory,  and  there 
being  some  proof  that  M  had  confirmed  the  deed  after  its 
execution.     Held  : 

1.  An  issue  should  be  directed  to  ascertain  :  Ist   Whether 

the  deed  had  been  procured  by  fraud  ;  and,  2d.  If  pro- 
cured by  fraud,  whether  it  had  afterwards  been  con- 
firmed by  M,  without  coercion  or  restraint,  when  he 
was  competent  to  act. 

2.  If  it  had  not  been  procured  by  fraud,  or  if  it  had  been 

confirmed  by  M  without  coercion  and  when  he  was  com- 
petent, H  is  entitled  to  a  decree  for  M's  interest  in  the 
estate  of  J,  without  regard  to  the  value  of  the  consider- 
ation paid  therefor. 

3.  Though  according  to  the  strict  rules  of  pleading,  a  bill  or 

cross-bill  should  have  been  filed  to  set  aside  the  deed, 
yet  the  answer  of  M's  administrator  may,  for  that  pur- 
pose, be  treated  as  a  cross-bill,  so  as  to  enable  the  court 
to  do  ample  justice  in  the  cause. 

In  August,  1866,  John  Hagan  filed  his  bill  in  the 
Circuit  Court  of  the  city  of  Eichmond  against  the  ad- 
ministrator of  George  W.  Mettert  deceased,  and  others, 
232]       in  which  he  stated,  that  in  July,  1869,  George  V. 
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Metteit,  by  deed  which  was  exhibited  with  the  bill,     1868. 
conveyod  to  the  plaintiff  his  interest  in  the  estate  of    xermT 

Dr.  John  H.  Mettert  deceased.     That  this  estate  had  TTTTZT 

Mettert  8 

been  sold  and  invested  under  the  discretion  of  the  adm'r 
court  in  two  suits  pending  therein.  And  he  asked  Ha^. 
that  the  share  of  said  estate  to  which  George  W. 
Mettert  was  entitled  as  heir  and  aistributee  of  Dr. 
Mettert  might  be  decreed  to  him.  The  deed  purports 
to  convey  the  interest  of  G.  W.  Mettert  in  the  estate 
of  Dr.  J.  H.  Mettert,  in  consideration  of  $1,000. 

George  W.  Mettert' s  administrator  answered  the 
bill.  He  charged  that  the  deed  from  his  intestate  to 
the  plaintiff  had  been  procured  by  the  fraud  of  the 
plaintiff.  That  Mettert  was  at  the  time  of  making 
the  deed,  and  had  been  for  years  previous,  and  con- 
tinued up  to  the  time  of  his  death,  from  excessive  in- 
temperance, incapable  of  making  a  valid  contract; 
that  his  intellect,  naturally  weak,  had  been  so  im- 
paired by  his  excesses  as  that  he  was  little  better  than 
a  drivelling  idiot.  That  Hagan  had  taken  advantage 
of  his  condition ;  had  induced  him  to  stay  at  his  house, 
and  had  there  plied  him  with  liquor  until  he  obtained 
the  said  deed  from  him.  That  Hagan  never  gave  any 
consideration  for  the  deed,  which  conveyed  an  interest 
worth  at  the  time  near  $6,000 ;  and  though  it  had  been 
impaired  by  the  war,  was  still  worth  upwards  of 
$3,000.  The  defendant  therefore  asks,  that  the  deed 
may  be  declared  null  and  void,  for  the  fraud  in  its 
procurement  and  the  incapacity  of  the  grantor  to 
transact  business;  and  that  the  interest  of  G.  W.  Met- 
tert in  the  estate  of  J.  H.  Mettert  may  be  decreed  to 
the  defendant. 

A  number  of  witnesses  were  examined,  both  by  the 
plaintiff  and  the  defendant,  as  to  the  condition  of 
George  W.  Mettert  about  the  time  of  the  contract. 
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1868.  Some  of  these  witnesses  stated  he  never  was  sober 
Tem7  a^ut  that  time,  and  for  some  time  previous,  and  that 
-J  ,  he  had  not  capacity  to  transact  business.  Others  said 
adm'r  that  he  was  sometimes  sober,  and  was  able  to  contract. 
Ha^.  There  was  some  proof  of  his  staying  at  Hagan's  house 
23a J       for  a  time  in  the  year  1859. 

The  cause  came  on  to  be  heard  on  the  3d  of  May, 
1867,  when  the  court  expressed  the  opinion,  that  the 
defence  set  up  in  the  answer  was  not  sustained  by  the 
proofs,  and  decreed  that  the  interest  of  George  W. 
Mottert  in  the  estate  of  John  H.  Mettert  should  be 
paid  to  Hagan.  From  this  decree,  George  W.  Met- 
tert's  administrator  applied  to  this  court  for  an  appeal, 
which  was  allowed. 

Johnson  <&  Guigon^  for  the  appellant. 

iT.  Howard  and  Roberts^  for  the  appellees. 

JoYNES,  J.  delivered  the  opinion  of  the  court  : 

The  court  is  of  opinion,  that  the  said  Circuit  Court 
erred  in  rendering  a  decree  in  favor  of  the  appellee 
Hagan,  without  first  causing  issues  to  be  tiied  by  a 
jury  as  hereinafter  directed.  Therefore  it  is  decreed 
and  ordered,  that  tbe  said  decree  be  reversed  and  an- 
nulled, and  that  the  appellee  Hagan  pay  to  the  appel- 
lant his  costs  by  him  expended  in  the  prosecution  of 
his  appeal  aforesaid  here. 

And  this  court  proceeding  to  pronounce  such  decree 
as  the  said  Circuit  Court  ought  to  ha\e  pronounced, 
it  is  further  decreed  and  ordered,  that  a  jury  be  em- 
panelled at  the  bar  of  the  said  Circuit  Court,  on  the 
chancery  side  thereof,  to  try  the  following  issues  : 

1.  Whether  the  deed  in  the  proceedings  mentioned 
from  George  W.  Mettert  to  John  Hagan  was  or  was 
not  obtained  by  fraud. 
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2.  Whether,  in  case  the  said  deed  was  so  obtained  1868. 
by  fraud,  the  same  was  subsequently  confirmed  by  the  xeraL^ 
said  Mettert  by  his  answer  to  the  bill  of  Mrs.  Kyle,  ^        , 
or  otherwise,  the  said  Mettert  intending  thereby  to  adm'r 
latify  and  give  effect  to  the  said  deed,   being  fully  Hagan. 
aware  of  his  right  to  avoid  the  same,  and  competent       ['^^4: 
to  bind  himself,  and  free  from  all  coercion,  restraint 

or  undue  influence. 

3.  In  case  the  said  deed  was  so  obtained  by  fraud, 
and  was  not  so  subsequently  confirmed,  what  was  the 
value  in  money  of  the  consideration,  if  any,  paid  or 
delivered  by  the  said  Hagan  to  the  said  Mettert  for 
the  interest  of  said  Mettert  conveyed  by  said  deed. 
Upon  the  trial  of  which  issues  the  said  Hagan  shall 
be  entitled  to  open  and  conclude. 

And  the  court  is  of  opinion,  that  if  it  shall  be  ascer- 
tained that  the  said  deed  was  not  obtained  by  fraud; 
or,  having  been  obtained  by  fraud,  was  subsequently 
confirmed  as  aforesaid,  then  the  same  should  be  held 
valid  without  regard  to  the  value  of  the  consideration 
paid  or  delivered  therefor. 

And  the  court  is  further  of  opinion,  that  though,  ac- 
cording to  the  strict  rules  of  pleading,  the  said  deed 
could  not  be  annulled  and  set  aside  without  a  bill  or 
cross-bill  filed  for  that  purpose  by  said  Mettert' s  ad- 
ministrator, the  ansvver  of  said  Mettert's  administra- 
tor, may,  for  that  purpose,  be  treated  as  a  cross-bill, 
so  as  to  enable  the  court  to  do  complete  justice  in  this 
cause;  and  that  if  it  shall  be  ascertained  that  the  said 
deed  was  obtained  by  fraud,  and  -was  not  subsequently 
confirmed  as  aforesaid,  the  same  should  be  set  aside 
and  annulled,  upon  the  payment  to  the  said  Hagan  of 
the  value  of  the  consideration  paid  or  delivered  there- 
for by  him,  with  interest  thereon,  for  the  re-payment 
whereof  the  said  deed  should  be  held  as  a  security. 

Vol.  xvin— 32 
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1868.         And  the  cause  is  remanded  to  the  said  Circuit  Court 
Tem7  ^or  further  proceedings  to  be  had  therein  in  conformity 
T7~~~7  with  the  foregoing  opinion  and  decree.     Which  is  or- 
adm'r    dered  to  be  certified,  &c. 

V. 

Hagan. 

Decree  reversed. 
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Ballard  cfe  als.  v,  Whitlock.  1868. 

January 
Tenn. 
February  18.  [235 

1.  A  forthcoming  bond,  with  condition  to  deliver  property  taken 

in  execution,  on  a  day  of  sale  occurring  after  the  return  day, 
is  valid. 

2.  A  judgment  and  award  of  execution  upon  a  forfeited  forthcom- 

ing bond,  having  been  entered  by  default,  upon  a  day  prior 
to  that  to  which  notice  was  given,  the  court  in  which  the 
judgment  and  award  of  execution  was  rendered  has  jurisdic- 
tion on  the  motion  of  the  plaintiff  to  set  aside  the  judgment 
and  quash  the  execution,  upon  reasonable  notice  to  the  de- 
fendants.    Code,  ch.  181,  §  5 :  ch.  187,  §  23. 

8.  The  plaintiff  having  given  a  second  notice  to  the  obligors  in 
the  forthcoming  bond,  for  a  judgment  and  award  of  execu- 
tion thereon,  and  they  appearing  and  objecting  to  the  render- 
ing of  the  judgment  and  award  of  execution  asked,  the  court 
may  at  the  same  time  quash  the  first  judgment  and  execu- 
tion, and  render  another  judgment  and  award  of  execution 
on  the  bond.  And  the  obligors  being  present  by  their  coun- 
sel, they  had  reasonable  notice  of  the  motion  to  quash. 

4.  When  a  judgment  is  set  aside,  the  execution  which  has  issued 
upon  it  falls  with  it,  without  any  express  order  to  quash  the 
execution. 


A  forthcoming  bond  given  by  John  P.  Ballard  as 
principal,  and  Thos.  E.  Ballard  and  J.  B.  Watkins  as 
sureties,  on  an  execution  which  issued  from  the  clerk's 
oflSce  of  the  Circuit  Court  of  the  city  of  Richmond,  in 
the  name  of  Charles  E.  Whitlock  against  the  said  John 
P.  Ballard,  ha^^ing  been  forfeited,  notice  that  a  motion 
would  be  made  on  the  3d  day  of  July,  1867,  for  a       [236 
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1868.  judgment  and  award  of  execution  on  the  bond,  was 
TerrnT  Served  on  two  of  the  obligors,  J.  P.  Ballard  and  J. 
B.  Watkins.  By  a  singular  mistake,  judgment  was 
&  als.  rendered  on  the  forthcoming  bond  against  these  two 
Whitiock  obligors  on  the  ^firMt  instead  of  the  third  day  of  July, 
18G7;  it  being  stated  in  the  judgment  that  the  plain- 
tiff came  by  his  attorneys,  and  it  appearing  by  the  re- 
turn of  the  sheriff,  that  the  defendants,  John  P.  Bal- 
lard and  Joel  B.  "A^atkins,  had  had  legal  notice  of  the 
motion,  they  were  solemnly  called  but  came  not;  and 
so  the  judgment  was  entered  by  default.  On  the  3d 
of  July,  18^)7,  on  the  motion  of  the  plaintiff  and  for 
reasons  appearing  to  the  court,  it  was  ordered  that  an 
execution  be  awarded  forthwith  on  the  said  judgment 
rendered  on  the  1st  day  of  the  same  month.  After- 
wards, to  wit  :  on  the  11th  day  of  the  same  month, 
the  plaintiff,  having  discovered  his  mistake  in  obtain- 
ing judgment  on  the  1st  instead  of  the  3d  of  the  month 
as  aforesaid,  issued  a  new  notice  that  a  motion  would 
be  made  on  the  1st  day  of  August,  18()7,  for  a  judg- 
ment and  award  of  execution  on  the  said  bond,  which 
notice  was  served  on  aU  three  defendants.  On  the  day 
named  in  the  notice,  an  order  was  mad^  setting  aside 
the  former  judgment  entered  on  the  1st  day  of  July 
as  aforesaid,  and  quashing  the  execution  issued  there- 
on; and  a  judgment  was  rendered  on  the  bond  against 
all  three  of  the  obligors.  These  proceedings  of  the  1st 
day  of  August,  18G7,  appear  upon  the  record  as  fol- 
lows :  **  And  now  at  this  day,  to  wit,''  &c.  ''Charles 
E.  Whitiock,  plaintiff,  against  John  P.  Ballard  and 
Joel  B.  Watkins.  defendants.  Motion  on  a  bond  taken 
for  the  forthcoming  and  delivery  of  property,  on  the 
day  and  at  the  place  of  sale.  This  day  came  the 
parties  by  their  attorneys,  and  for  reasons  appearing 
to  the  court,  it  is  ordered  that  the  judgment  entered 
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heiein  on  the  1st  day  of  July  last,  at  the  present  term     1868. 

of  this  court,  be  set  aside,  the  same  having  been  irregu-    xermT 

Jarly  entered;  and  it  is  further  ordered  that  the  exe-   „  „    ^ 
•^  '  Ballard 

cation  issued  on  said  judgment  be  quashed.  &  als. 

*'And  at  the  same  day,  to  wit,"  &c.  '*Chas.  E.  whrtlock 
Whitlcck,  plaintiff,  against  John  P.  Ballard,  Thomas  [i^37 
E.  Ballard  and  Joel  B.  Watkins,  defendants.  Motion 
on  a  bond  taken  for  the  forthcoming  and  delivery  of 
property,  on  the  day  and  at  the  place  of  sale.  This 
day  came  again  the  parties  by  their  attorneys,  and  it 
appearing  by  the  return  of  the  sheriff,  that  the  defen- 
dants have  had  legal  notice  of  this  motion,  they  were 
solemnly  called.  Whereupon  it  is  considered  by  the 
court  that  the  plaintiff  recover  against  the  defen- 
dants," &c.  ^^Merno.  To  an  opinion  of  the  court 
this  day  given  against  the  defendants,  they  by  their 
counsel  excepts,  and  leave  is  given  them  until  the 
10th  day  of  August,  1867,  to  file  their  bill  of  excep- 
tions thereto." 

Accordingly,  on  that  day  a  bill  of  exceptions  was 
tendered  by  the  defendants,  and  signed  and  sealed  by 
the  court,  which  states  in  effect  that  the  plaintiff 
moved  the  court  for  a  judgment  on  the  bond,  and 
thereupon  offered  in  evidence  the  bond  (being  the  same 
on  which  the  court  entered  judgment  against  the  said 
J.  P.  Ballard  and  J.  B.  Watkins  on  the  1st  day  of 
July,  1867,  which  judgment  was  set  aside  by  the  court 
on  the  1st  day  of  August,  1867),  the  execution  on 
which  the  bond  was  taken,  and  the  notices  both  to 
the  3d  of  July  and  the  1st  of  August,  1867,  with  the 
endorsements  thereon,  which  execution,  notices  and 
endorsements  are  inserted  in  the  record;  and  moved 
the  court  to  enter  the  order  setting  aside  the  judgment 
rendered  on  the  1st  day  of  July,  1867,  and  quashing 
the  execution  issued  thereon  as  aforesaid,  which  mo- 
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1868.     tion  the  defendants,  J.  P.  Ballard  and  J.  B.  Watkins, 
TermT  ^7  ^^^^^  counsel,  objected  to;  but  the  court  overruled 
the  objection  and  entered  the  said  order,  and  rendered 
&al8.    judgment  on  the  bond,  according  to  the  motion  of  the 
Whitlock  plaintiff.     Tc   which  opinion  of  th^  court  the  defen- 
238 1       dants,   Ballard  and  Wat  kins,  by  their  counsel,  ex- 
cepted. 

To  the  judgment  rendered  on  the  1st  day  of  August, 
1867,  the  defendants  applied  for  and  obtained  a  ^rit 
of  supersedeas. 

Lyons^  for  the  appellants. 

Macfarland  and  N.  P.  Howard  and  Roberts^  for 
the  appellee. 

MoNcuRE,  P.,  after  stating  the  case,  proceeded  as 
follows  :  Four  errors  are  assigned  in  the  judgment, 
but  as  the  last  two  are  in  effect  but  repetitions  of  the 
first  and  second  respectively,  or  at  all  events  may  be 
disposed  of  in  disposing  of  them,  the  latter  only  need 
be  noticed.     They  are  : 

1st.  The  execution  upon  the  first  judgment  expired 
before  the  day  named  in  the  bond  for  the  delivery  of 
the  property;  the  sheriff,  therefore,  could  not  legally 
receive  it  on  that  day,  and  the  bond  was  consequently 
void,  and  no  judgment  could  legally  be  rendered  upon 
it. 

2dly.  The  court,  having  rendered  one  judgment 
upon  the  bond,  could  not  set  aside  that  judgment  with- 
out  notice  to  the  defendants,  Dor  could  it  quash  the 
execution  without  such  notice. 

In  regard  to  the  first  error  assigned,  it  will  not  be 
necessary  to  say  much.  The  sheriff  could  legally  re- 
ceive the  property  on  the  day  of  sale  named  in  the 
forthcoming  bond,  though  that  day  was  after  the  re- 
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turn  day  of  the  execution,  and  the  bond  was  not,  there-  1868. 
fore,  void.  The  execution  of  a  writ  of  fieri  facias  is  5?rm7 
an  entire  thing,  and  having  been  commenced  but  not  ^^  , 
completed  by  the  sheriff  to  whom  it  is  directed  before  &  als. 
the  return  day,  it  is  his  duty  to  complete  the  execu-  whitlock 
tion  afterwards.  1  Rob.  Pr.  old  ed.  529,  530,  532; 
Dix  V.  Evans,  3  Munf.  308;  WJieaton  v.  Sexton's  [239 
lessee,  4  Wheat.  E.  503;  2  Tuck.  Com.  362,  370. 
He  may  sell  after  the  return  day  ot  the  writ,  even 
after  he  is  out  of  oflBce,  and  without  a  writ  of  vendi- 
tioni exponas.  Sewell  on  Sheriff  253,  and  cases  cited 
in  note  (x) ;  46  Law  Library  1 94.  The  writ  commands 
him  to  cause  the  money  therein  mentioned  to  be  made 
of  the  goods  and  chattels  of  the  defendant.  It  is  his 
duty,  if  the  money  be  not  paid,  to  levy  the  writ  on 
the  goods  and  chattels  of  the  defendant,  or  so  much 
thereof  as  may  be  necessary,  and  sell  them  for  its 
satisfaction.  He  cannot  levy  the  writ  after  the  return 
day,  but  he  may  do  so  at  any  time  on  or  before  that 
day  after  it  comes  to  his  hands  for  execution.  Code 
eh.  170,  §  2,  p.  706.  It  often  happens  that,  after 
making  a  levy,  he  has  not  time  to  make  a  sale  before 
the  return  day.  No  such  sale  can  be  made  without 
at  least  ten  days  previous  notice.  Code  ch.  49,  §  37, 
p.  286.  And  if  the  goods  and  chattels  levied  on  be 
slaves,  mules,  work-oxen  or  horses,  they  are  required 
by  the  next  section  (38,  p.  287,)  to  be  sold  at  the 
courthouse  of  the  county  or  corporation,  and  on  the 
first  day  of  the  term  of  the  court  thereof  next  succeed- 
ing that  at  which  they  may  be  advertised,  except  where 
the  parties  shall,  at  or  before  the  time  for  advertising 
the  same,  in  writing,  authorize  the  oflBcer  to  dispense 
with  the  provisions  of  this  section ;  in  which  case  the 
sale  shall  be  according  to  the  preceding  section.  Thus 
the  day  of  sale  may  be  a  month  or  more  after  the  re- 
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1868.     turn  day  of  the  writ.     And  if  the  defendant  give  a 

Tem7  forthcoming  bond,  as  he  generally  may,  nndei  the 

g^^  ,   Code  ch.  189,  §  1,  p.   780,  the  condition  of  it  is  for 

&  ale.    the  forthcoming  of  the  property  at  the  day  and  place 

ivhitlock  ^f  8^65  whether  that  day  be  befoie  or  after  the  return 
day  of  the  writ.  In  either  case,  he  has  a  light  to  per- 
form the  condition  of  his  bond  by  having  the  property 
forthcoming  accordingly,  and  the  sheriff  is  bound  to 
receive  it. 

In  regard  to  the  second  error  assigned.     The  first 

:24r0]  judgment  rendered  on  the  forthcoming  bond  was 
clearly  erroneous,  having  been  rendered  before  the  day 
named  in  the  notice,  without  the  consent  of  the  defen- 
dants, or  any  appearance  by  or  for  them.  They  might 
have  had  it  reversed  by  a  proceeding  in  error  com- 
menced at  any  time  within  the  term  of  limitation  pre- 
scribed by  law  in  such  cases.  As  they  had  that  right, 
and  might  avail  themselves  of  it,  the  plaintiff  ooold 
not  rely  upon  the  judgment,  though  apparently  m  hii 
favor,  unless  the  defendants  would  release  all  errors 
in  it,  in  which  case  the  plaintiff  would  have  no  caose 
to  complain  of  it,  and  would  of  course  be  satisfied. 
The  defendants  did  not  release  such  errors,  and  the 
plaintiff  had  no  reason  to  believe  that  they  would  do 
so.  He  was,  therefore,  aggrieved  by  the  judgment 
which  stood  in  his  way ;  and  he  had  a  right  to  have 
it  set  aside  and  removed  out  of  his  way  by  a  proceed- 
ing in  error  instituted  by  himself.  The  judgment 
being  by  default,  the  court  which  rendered  it  had 
jurisdiction  to  set  it  aside,  and  to  do  so  on  motion, 
under  the  Code  ch.  181,  §  5.  If  the  judgment  was 
properly  set  aside,  the  execution  thereon  of  course  fell 
with  it,  and  would  have  so  fallen  without  an  expr^s 
order  to  quash  the  execution.  Of  course  the  court 
might  make  such  an  order,   and  the  Code  ch.  187,  § 
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23,  p.  776,  expressly  affirms  the  right  of  the  court  on     1868. 
motion  to  do  so,  if  such  affirmation  were  necessary.        t^?^ 

The  court,  therefore,  had  jurisdiction  to  make  the  ^  .. 
order  of  the  1st  day  of  August,  1867,  setting  aside  the  &  als. 
said  judgment  and  quashing  the  execution  thereon,  whuiock 
To  be  sure  the  statute  requires  notice  to  be  given  to 
the  adverse  party,  as  well  in  a  proceeding  to  reverse  a 
judgment  under  ch.l81,§6,  as  in  a  proceeding  to 
quash  an  execution  under  ch.  187,  §  23;  but  the  notice 
required  in  either  case  is  reasonable  notice  only,  and 
not  notice  for  a  certain  period  of  tiftie.  It  appears, 
in  this  case,  that  the  defendants  had  notice  of  the  mo- 
tion to  set  aside  the  judgment  and  quash  the  execution,  [241 
having  appeared  by  their  attorney  upon  that  motion; 
and  it  does  not  app^^r  that  it  was  not  reasonable  no- 
tice, nor  that  any  objection  was  made  to  it  because  it 
was  not  reasonable,  or  on  any  other  ground.  Had 
it  been  objected  to  because  it  was  not  reasonable, 
doubtless  an  opportunity  would  have  been  afforded 
the  defendants,  if  necessary,  by  a  continuance  of  the 
motion,  or  by  requiring  a  new  notice,  to  make  any 
defence  they  might  have  had  to  the  motion.  But  it 
is  difficult  to  conceive  what  defence  they  could  have 
made  to  it ;  and  the  assertion  of  such  a  defence  would 
seem  of  necessity  to  involve  a  release  of  errors  in  the 
judgment.  Had  they  offered  to  give  such  a  release, 
the  plaintiff,  as  was  well  said  by  his  counsel  in  the 
argument  of  this  case,  would  no  doubt  have  asked  the 
court  to  overrule  his  own  motion.  The  defendants 
had  their  choice,  to  release  the  errors  in  the  first  judg- 
ment and  let  it  stand,  and  thus  defeat  the  motion  for 
another  judgment,  at  least  against  the  defendants  J. 
P.  Ballard  and  J.  B.  Watkins,  against  whom  only  the 
first  judgment  was  rendered;  or  to  let  that  judgment 
be  set  aside,  and  make  their  defence,  if  they  had  any, 
Vol.  XVIII — 33 
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1868.     on  the  motion  foi  another  judgment,  of  which  motion 

Term7  ^^^Y  ^^^  ^^^  legsl  notice.     They  did  let  the  first  judg- 

ment  be  set  aside,  or  at  least  they  do  not  appear  to 

&  als.    have  made  any  defence  against  the  nc  otion  to  set  it 

Whltlock  ^side,  and  it  was  accordingly  set  asiao  ''for  reason 
appearing  to  the  court,"  though  it  is  stated  in  the  order 
that  the  parties  appeared  by  their  attorneys.  But  the 
defendants  made  no  defence  to  the  motion  for  another 
judgment,  except  upon  the  ground  that  the  former 
judgment  had  been  rendered,  though  it  had  been  set 
aside  as  aforesaid.  They  made  no  other  defence, 
doubtless  tecause  they  had  no  other  to  make;  but 
wished  to  avail  themselves  of  the  proceedings  which 
had  occurred  in  regard  to  the  former  judgment,  not 

242]  because  it  is  a  valid  judgment  and  ought  to  stand,  but 
merely  for  the  purpose  of  delay. 

I  have  not  reviewed  in  detail  the  many  authorities 
cited  and  commenced  upon  by  the  learned  counsel  for 
the  defendant  in  error,  because  1  thought  it  unneces- 
sary to  do  so  for  the  decision  of  this  case.  They  seem 
to  sustain  the  positions  in  support  of  which  they  were 
cited.  As — 1st.  That  the  notice  for  the  second  mo- 
tion was  good  and  valid,  notwithstanding  the  exist- 
ence of  an  invalid  and  illegal  judgment  previously  en- 
tered on  the  same  bond.  1  Chit.  PI.  7th  Am.  ed.  pp. 
523-4;  Green  v.  Watts,  1  Ld.  Kaj.  R.  274;  Knight  $ 
case,  2  Id.  1014;  S.  C.  1  Salk.  329;  CromjoeU  v. 
Byrnes,  9  John.  R.  287,  290;  Dyer  32a,  pi.  5,  6; 
Jenk.  Cent.  74  pi.  40 ;  4  Leigh  58 ;  Archer  v.  Ward^ 
9  Gratt.  622.  2dly.  That  a  writ  of  error  "maybe 
brought  by  the  plaintiff  to  reverse  his  own  judgment, 
if  erroneous  or  given  for  a  less  sum  than  he  has  a 
right  to  demand  in  order  to  enable  him  to  bring 
another  action."  2  Wms.  Saund.  lOlf,  citing  e/oAn- 
son  V.  Jelh,  3  Burr.  R.  1772.     3dly.  That  if  the  plain- 
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tiflfs  in  error  have  sustained  no  injury  by  the  want  of     1868. 
notice,  and   could   not  possibly  have  sustained  any,     i^rm.^ 
they  certainly  are  not  entitled  to  reverse  upon  ^li^^~^iT"ir 
ground  the  order  setting  aside   the  judgment   and     Aals. 
quashing  the  execution.     Preston  v.  Harvey^  2  Hen.  whitlock 
&  Mun.  55;  64,  5;  66,  7;  Pittman  v.  Breckinridge^ 
d&<?.,   3  Gratt.    127;   Crawford  v.    Morris^  5  Id.  90; 
Hughes  v.   Stickney,   13  Wend.  E.  280;  and,  4thly. 
That  the  defendants  in  the  Circuit  Court,  by  appear- 
ing (as  their  own  bill  of  exceptions  shows  they  did) 
in  opposition  to  the  motion  to  set  aside  the  erroneous 
judgment  and  quash  the  execution  upon  it,  without 
making  any  objection  to  that  motion  upon  the  ground 
of  failure  to  give  them  notice  of  it,  must  be  held  to 
have  waived  the  notice,  and  cannot  now  be  heard  to 
make  the  objection.     Ayres^,  Lewellin^  3  Leigh  609; 
Poling  V.  Johnson^  2  Kob.  E.  285;  Pulliam^  i&c,^  v.        [243 
Aler^  15  Gratt.   54;  Muire  v.  Falconer^  i&c.^  10  Id. 
12. 

In  the  foregoing  opinion  I  have  not  adverted  to  the 
fact  that  the  order  setting  aside  the  first  judgment  was 
made  during  the  same  term  of  the  court,  because  hav- 
ing been  made  after  the  15th  day  of  the  term,  and 
after  an  order  had  been  made  awarding  an  execution 
on  the  judgment,  ii;  might  be  contended  that  the  term, 
in  effect,  was  ended  as  to  that  judgment  when  the 
order  was  made  to  set  it  aside,  according  to  the  deci- 
sion of  this  court  in  Ender'^s  ex^ors  v.  Burch^  15  Giatt. 
64.  Nor  have  I  notic*^!  what  was  said  in  the  argu- 
ment against  the  correctness  of  that  decision.  I  have 
not  deemed  it  necessary  to  do  so,  because,  conceding 
that  the  order  setting  aside  the  first  judgment  was 
made  at  a  different  term  of  the  court,  I  still  think  it 
was  properly  made. 
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1868         I  am  of  opinion  that  there  \a  no  error  in  the  judg- 
Tem7  nient,  and  that  it  be  aflarmed. 

Ballard 
&  ale.        The  other  judges  concurred  in  the  opinion  of  Moji- 

Whitlock  ^^^5  P- 

JuDOMENt  AFFIRMED. 
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Taylor  v.  Stearns  c&  aU.  I8fi8. 

January 
Term. 
February  19.  [244 

A  deed  of  trust  to  secure  a  debt,  which  provides  for  the  time  and 
terms  of  sale,  upon  the  failure  of  the  grantor  to  pay  the 
debt,  is  of  the  obligation  of  the  contract,  and  the  act  of 
March  2,  1866,  to  stay  the  collection  of  debts  for  a  limited 
period,  which  forbids  sales  under  deeds  of  trusts  until  the 
first  of  January,  1868,  is,  in  relation  to  such  deeds  of  trusts, 
unconstitutional. 

By  deed  bearing  date  the  19th  of  September,  1860, 
G.  A.  W.  Taylor  conveyed  to  James  M.  Taylor  and 
John  Enders  a  house  and  lot  at  the  comer  of  Clay  and  • 
Tenth  streets,  in  the  cily  of  Kichmond,  which  John 
M.  Gregory  had  conveyed  to  Taylor,  to  secure  the 
payment  of  thirteen  thousand  two  hundred  and  ninety- 
Dine  dollars  and  fifty-five  cents,  due  by  ten  negotiable 
notes  bearing  even  dates  with  said  deed,  and  payable 
each  at  six  months  after  the  next  preceding;  it  being 
for  the  balance  of  the  purchase  money  of  the  house 
and  lot.     The  trusts  were  as  follo\vs  : 

In  the  event  that  default  shall  be  made  in  the  pay- 
ment of  either  of  the  above  mentioned  notes,  as  they 
become  due  and  payable,  then  the  trustees  of  either 
of  them,  on  being  required  so  to  do  by  the  said  John 
M.  Gregoiy  his  executors,  administrators  or  assigns, 
shall  sell  the  property  hereby  conveyed.  And  it  is 
covenanted  and  agreed  between  the  parties  aforesaid. 
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1868.     that  in  case  of  a  sale,  the  same  shall  be  made  after  first 

T^rm.^  advertising  the  time,  place  nnd  terms  thereof  for  fif- 

"Z"",       teen  days  in  some  newspaper  published  in  the  city  of 

V.       Kichmond,  and  upon  the  following  terms,  to  wit : 

&  ale.    ^^^  ^^sh  as  to  so  much  of  the  proceeds  as  may  be 

24:5]       ne<;essary  to  defray  the  expenses  of  executing  this 

trust,  the  fees  for  drawing  and  recording  this  deed,  if 

then  unpaid;  and  to  discharge  the  amount  of  money, 

principal,  interest  and  charges  then  payable  upon  the 

said  notes;  and  if  at  the  time  of  such  sale  any  of  said 

notes  shall  not  have  become  due  and  payable,  and  the 

purchase  ir  oney  be  sufficient,  such  part  or  parts  of  the 

said  purchase  money  as  will  be  sufficient  to  pay  off  and 

discharge  such  remaining  note  or  notes  shall  be  made 

payable  at  such  time  or  times  as  the  said  remaining 

note  or  notes  will  become  due;  the  payment  of  which 

part  shall  be  properly  secured,  &c. 

The  first  four  of  the  notes  secured  by  this  deed  weie 
paid  to  Gregory;  and  he  afterwards  transferred  the 
remainder  of  them  to  Franklin  Stearns. 

In  1866,  the  trustees,  James  M.  Taylor  and  Enders, 
at  the  request  of  Stearns,  advertised  in  the  Kichmond 
Times^  the  said  house  and  lot  for  sale  on  the  premises 
on  Wednesday,  the  4th  of  May,  1866,  on  the  terms 
of  cash  for  so  much  as  will  be  necessary  to  pay  said 
notes  and  expenses  of  sale;  the  balance,  &c.  G.  A. 
W.  Taylor  thereupon  applied  by  bill  to  the  Judge  uf 
the  Circuit  Court  of  the  city  of  Kichmond  for  an  in- 
junction to  stop  the  sale,  on  the  ground  that  the  Gen- 
eral Assembly,  at  the  session  of  1865-6,  had  passed 
an  act,  providing  that  there  should  not  be  any  sales 
under  deeds  of  trust  for  the  payment  of  money  (ex- 
cept in  certain  specified  cases,  of  which  this  was  not 
one,)  until  the  1st  day  of  January,  1868. 

The  injunction  vvas  granted;  and  at  the  next  May 
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tenn  of  the  court  Stearns,  upon  notice  to  the  plaintiff,     1868. 
moved  the  court  to  dissolve  it;  but  the  motion  was    TeraT 
continued  from  time  to  time  until  January,  1867.     In         . — 
the  meantime,   at  the  June  rules,   the  trustees  and       v. 
Steams  filed  their  answers ;  to  which  the  plaintiff  re-     ^  J^ 
plied   generally;    and  thereupon,  on  motion  of  the        [246 
plaintiff  by  counsel,  the  cause  was  set  for  hearing. 

The  trustees,  in  their  answer,  disclaim  all  interest 
except  as  trustees;  and  Stearns  insisted  that  the  act 
relied  on  by  the  plaintiff  in  forbidding  a  sale  under 
the  deed  of  trust  in  this  case  was  a  violation  of  that 
provision  of  the  constitutions  of  Virginia  and  of  the 
United  States  which  forbids  a  State  to  pass  any  law 
impairing  the  obligation  of  contracts. 

On  the  17th  day  of  January,  1867,  the  cause  came 
on  to  be  heard  upon  the  bill,  &c.,  and  upon  the  mo- 
tion of  the  defendant  Stearns  theretofore  made  to  dis- 
solve the  injunction;  when  the  injunction  was  dis- 
solved, and  the  bill  dismissed  with  costs.  And  there- 
upon the  plaintiff  applied  to  this  court  for  an  appeal; 
which  was  allowed. 

The  case  was  elaborately  argued  in  this  court  by 
Steffer  dk  Sands  and  Lyons ^  for  the  appellant,  and  by 
Young  and  Nance  &  Williams^  for  the  appellee.  The 
argument  on  behalf  of  the  appellee  is  suificiently 
stated  in  the  opinion  of  Judge  Kives,  and  need  not  be 
repeated. 

For  the  appellant  it  was  insisted  :  1st.  That  the  act 
was  not  unconstitutional,  because  it  was  retrospective. 
BanghcT  v.  Nelson^  9  Gill's  E.  299;  Goshen  v.  Ston- 
ington,  4  Conn.  R.  209,  2^0;  Tncker  v.  Harris,  13 
Georgia  R.  1;  Foster  <&  als.  v.  The  Essex  Banlc,  16 
Mass.  R.  245;  The  People  \.  Livingston^  6  Wend.  R. 
527;  Wil/iams  v.  County  Commissioners^  35  Maine 
345;  Hampton   v.    Commonwealth ^   7  Harris  Pa.  R. 
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1868.     329;  Butler  v.  Palmer,  1  Hill's  N.  Y.  324;  Stocking 

^TeJ!S7  V.  Hunt,  3  Denio's  K.  274. 

^    ,  2.   Again,  it  is  insisted  on,  that  the  obligation  of  the 

V.       contract  is  impaiied  by  the  suspension  of  the  sale,  even 
&  als.    for  a  limited  period.     The  practice  of  eminent  chan- 
cellors may  be  invoked  in  aid  of  the  propriety  of  such 

247J  suspension.  It  is  matter  of  every  day  occurrence  for 
equity  courts,  once  having  gained  control  over  a  trust 
deed,  to  prescribe  in  their  decrees  terms  of  sale  diiler- 
ent  from  those  contained  in  the  deed.  They  feel  in 
duty  bound  to  order  such  a  sale  as  will  best  promote 
the  interests  of  the  parties.  The  variation  in  the  terms 
of  sale  may  give  an  extension  of  credit  beyond  the 
time  of  suspension  provided  for  in  the  act  complained 
of;  and  yet  was  such  a  decree  ever  reversed  and  set 
aside  because  it  impaired  the  obligation  of  the  coe- 
tract  ?  Were  not,  in  fact,  the  rights  of  all  parties 
better  preserved  and  protected  by  it  ? 

The  violation  of  the  constitution  7nv^t  be  clear  to 
justify  judicial  interference  with  a  statute.  It  is  not 
contended  that  judges  have  no  right  to  interfere  when 
the  law  is  imconstitutional,  and  when  the  question  of 
its  unconstitutionality  comes  directly  before  the  court. 
But  before  pronouncing  a  law  unconstitutional,  the 
court  must  see  that  it  is  in  plain,  clear  violation  of  the 
organic  law.  In  a  doubtful  case  effect  ought  to  be 
given  to  the  statute.  See  Opinion  of  Yerplanck,  Ben- 
nett V.  Boggs,  1  Bald.  K.  74,  75.  The  Supreme  Court 
in  Bronson  v.  Kinzie,  1  How.  U.  S.  K.  311,  ran 
counter  to  the  rule,  that  the  unconstitutionality  of  a 
law  ought  not  to  be  decided  unless  the  question  comes 
directly  before  the  court.  In  that  case,  whether  the 
law  of  Illinois  complained  of  was  constitutional  or  not, 
the  appellant  ought  to  have  succeeded ;  and  so  all  the 
court  said.     After  saying  this,  it  was  clearly  an  obUer 
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dictum  to  go  farther  and  declare  the  UliDois  statute     1868. 
unconstitutional.     Judge  McLean  takes  this  view  in    Term7 
his  dissenting  opinion,  1  How.  U.  S.  K.  323,  and  he    -,    . — 
is  followecf  by  Sedgwick.      Sedgwick  expressed  his       v. 
**  regret  that  in  Bronson  v.  Kinzie^  sls  in  Sturges  y.     ^^^Is. 
C  rownhishidd  and  the  Dartmouth  College  case,  the 
Supreme  Court  felt  themselves  at  liberty  to  go  beyond 
the  case  before  them,  and  to  express  an  opinion  in  re- 
gard to  other  questions  of  great  id  oment,  but  not  neces-       [248 
sarily  in  j  udgmen t. ' '     He  continues :  '  *  Tne  rule  w  hich 
confines  judicial  decisions  to  the  very  matter  before 
the  tribunal  is  important  in  all  cases,  but  in  regard  to 
constitutional  questions  its  magnitude  cannot  easily  be 
over-estimated."     Sedg.  Stat.  651,  note. 

Bronson  v.  Kinzie^  1  Hew.  U.  S.  R.  311,  thus 
commented  on  as  passing  unnecessarily  upon  the  con- 
stitutionality of  the  Illinois  law,  was  relied  on  by  the 
defendant  in  the  Circuit  Court.  Bronson  v.  Kinzie 
was  not  argued  for  the  statute.  This  is  a  significant 
fact.  But  if  its  authority  was  unquestioned,  is  it  like 
the  present  case?  In  that  case  a  trust  deed  was  not 
involved  as  here;  and  it  will  not  be  easy  for  the  defen- 
dant to  produce  a  single  case  like  the  present,  in  which 
a  trust  deed  (a  creature  of  equity,  and  subject  especi- 
ally to  equity  control,)  is  concerned.  On  examination 
the  court  will  find  other  and  great  dissimilarities  be- 
tween that  case  and  the  present.  The  first  to  which 
we  invite  attention  is  this,  that  in  Bronson  v.  Kinzie^ 
after  a  sale,  the  statute  complained  of  proposed  to  con- 
tinue the  estate  of  the  mortgagor  in  the  property  sold. 
In  other  words,  the  statute  proposed  to  say  that  the 
property  should  be  sold  and  not  sold  at  the  same  time. 
It  proposed  to  say  that  the  equitable  estate  of  the 
mortgagor  should  not  be  extinguished,  when  the  very 
aut  of  sale  extinguished  it.  There  is  nothing  like  this 
Vol.  xviii — 34 
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1868.     in  the  present  statute.     When  a  sale  is  made  under 

'¥S'  .h.  Virginia  act,  it  is  proposed  to  mako  it  a  good  sal. 

-,    ,       against  all  the  ^vorla.     The  Illinois  statute  not  onlv 
Taylor       ° 

V.  opeiated  as  a  suspensions  of  the  remedy  by  sale,  but 
&  als.  continued  to  say  that  after  sale  it  should  not  be  sold 
if  the  mortgagor  came  forward  to  redeem.  The 
analogy  between  the  Illinois  statute  and  the  Virginia 
statute  would  be  more  apparent  if  the  Illinois  statute 
had  declared  that  there  should  be  no  decree  for  a  sale 
under  a  twelvemonth;  but  this  it  did  not  do.  Would 
such  a  provision  have  been  declared  unconstitutional  ? 
249]  The  answer  may  be  found  to  this  question  on  reference 
to  Holloway  v.  Sherwan^  12  Iowa  R.  282;  Coom 
River  Steam  Co,  v.  Barclay^  30  Alab.  R.  120;  TFowf 
V.  Child,  20  111.  R.  209;  Kewkirhx,  Chapron,\lJ\l. 
344,  and  especially,  Iverson  v.  Shorter,  9  Alab.  713. 
A  second  difference  between  this  case  and  Bronwn  v. 
Kinzie  is  this,  that  in  Bronson  v.  Kinzie  the  Illinois 
statute  provided  that  there  should  be  no  sale  unless 
the  Jand  brought  two-thirds  its  value — a  value  set 
upon  it  by  two  or  three  householders  selected  under 
the  law.  This  was  a  contingent  indefinite  suspension 
of  the  power  of  sale,  and  was  liable  to  objections  as 
serious  as  those  affecting  the  first  mentioned  diflference 
above  referred  to.  There  is  nothing  like  this  in  the 
Virginia  statute.  When  a  sale  is  made  under  the  Vir- 
ginia act,  the  property  is  to  be  sold  for  what  it  will 
bring;  and  hence  the  greater  necessity  for  a  sale  at  the 
time  when  the  monetary  affairs  of  the  country  will 
justify  the  expectation  of  a  fair  price.  What  real  simi- 
larity is  there  between  the  two  cases  ?  Here  is  sim- 
ply a  suspension  of  the  remedy  by  sale.  In  Bronam 
V.  Kinzie  there  was,  in  the  first  instance,  a  destruc 
tion  of  the  sale  after  its  being  made  at  the  option  of 
the  mortgagor ;  and,  in  the  second  instance,  a  com 
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plete  annihilation  of  that  power,  if  the  property  should     1868. 

not  bring  two-thirds  of  what  two  householders  said  it    xermT 

was  worth.     Branson  v.   Kinzie.   thus  shown  to  be    -    , 

'  Taylor 

inapplicable  to  this  case,  has  not  been  sanctioned  by  v. 
many  of  the  State  supreme  courts.  In  Chadioick  v.  &  ^ig 
Moore^  8  Watts.  &  Serg.  R.  49,  the  statute  com- 
plained of  suspended  sales  on  executions  for  a  year, 
unless  two-thirds  of  the  appraised  value  was  realized. 
It  was  held  that  this  statute  was  not  unconstitu- 
tional. And  although  in  Bailey  v.  Gentry^  1  Miss. 
R.  164,  the  act  of  the  Legislature  granting  a  stay  of 
execution  for  two  years  and  a  half,  unless  the  plaintiff 
or  his  agent  endorsed  that  property  at  two-thirds  its 
value,  would  be  taken  in  satisfaction,  was  held  uncon- 
stitutional; yet  Chadwick  v.  Moore^  ubi  surpa^  is  sup-  [250 
ported  by  numerous  decisions.  See  GrimhaU  v.  Ross^ 
Charlt.  175;  Heyward  v.  Judd^  4  Minnesota  R.  483; 
Stone  V.  Bassett^  4  Id.  298;  Newton  v.  Tibhats^  2 
Eng.  R.  150;  Bronson  v.  Newberry^  2  Doug.  Mich. 
Pw.  38;  Rockwell  v.  UubbeWs  adnCr,  2  Id.  197.  See 
also  Baumbach  v.  Bcule^  9  Wise.  R.  559,  and  StarJc- 
weather  v.  Hawe,  10  Wise.  R.  125,  126.  Of  Bailey 
V.  Gentry^  1  Miss.  R.  164,  it  way  be  remarked,  that 
the  act  tendering  to  the  execution  plaintiff  the  option 
either  to  take  property,  i.  ^.,  property  other  than 
money,  at  two-thirds  its  value,  was  a  legislative  act, 
tendering  an  amendment  of  the  contract  to  the  credi- 
tor under  penalty  of  two-and-a-half  years  delay.  This 
was  clearly  beyond  legislative  power.  The  legislature 
has  no  right  to  make  or  amend  contracts  for  the  citi- 
2en,  but  it  may  say,  as  it  has  often  said,  how  such  con- 
tracts may  be  proceeded  on,  and  it  may  say,  as  it  has 
often  said,  that  unless  proceeded  on  within  a  reasor  - 
able  time  fixed  by  itself,  the  rights  under  it  are  at  an 
end;  and  it  may  say,  as  it  has  often  said,  that  the 


Digiti 


ized  by  Google 


268  COUKT    OF   APPEALS    OP   VIKGINIA. 

1868.  power  to  proceed  against  a  debtor's  person  to  enforce 
Term7  ^^^  performance  of  his  contract  shall  cease.  Before 
"^i  j  passing  from  this  comment  on  Branson  v.  KinzU^  it 
V.  ought  to  be  remarked  that  this  case  arose,  as  other 
&  als.  cases  before  the  United  States  Supreme  Court,  between 
citizens  of  different  States,  and  the  court  decided  it 
with  reference  to  the  United  States  constitution.  To 
say  the  least,  it  may  well  be  doubted  whether  this  de- 
cision and  other  decisions  of  the  United  States  Supreme 
Court,  thus  based  on  the  Federal  constitution  alone, 
and  aflfecting  the  rights  between  citizens  of  diiferent 
States,  even  though  such  decisions  were  in  cases  simi- 
lar to  this,  should  be  regarded  as  authoritative  and 
binding  in  the  present  case.  This  is  not  a  case  be- 
tween citizens  of  different  States,  for  the  protection  of 
whom,  as  citizens  of  diflfeient  States,  the  article  in  the 
251]  Federal  constitution  was  designed,  but  it  is  a  case  be- 
tween citizens  of  the  same  State  of  Virginia,  and  the 
question  is,  whether  the  constitution  of  Virginia  has 
been  violated,  or  any  article  of  the  Federal  constitu- 
tion designed  for  the  protection  of  one  State  inter  sese. 
As  pertinent  to  this  remark,  and  enforcing  the  just- 
ness of  the  distinction  here  drawn,  the  court  is  referred 
to  Oivings  v.  Speedy  5  Wheat.  R.  420,  and  to  the  lan- 
guage of  Sedgwick,  when  speaking  of  the  limitations 
of  the  Federal  courts.  That  writer  says :  ^  'The  States 
may  pass  retrospective  laws,  however  unjust;  may 
pass  acts  of  a  judicial  nature;  may  pass  acts  divesting 
vested  rights;  iray  violate  express  provisions  of  their 
own  constitutions — acts  of  these  classes,  how^ever  ob- 
jectionable, are  not  within  the  scope  of  the  restriction 
of  the  Federal  constitution,  and  give  no  right  of  ap- 
peal from  the  decisions  of  the  State  tribunals."  Sedg. 
Stat.  639.  This  being  true,  at  the  utmost  the  deci- 
sions of  the  Supreme  Court  of  the  United  States  in 
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Branson  v.  Kimie^  and  similar  cases,  are  not  authori-     1868. 
tative  and  binding  decisions  upon  this  court  in  the    Term7 
present  case:  but  are  simply  persuasive.      Whether  ""Z    , 
they  ought  to  persuade  the  court  in  the  present  case       v. 
to  declare  the  statute  of  Virginia  unconstitutional,     &aig. 
when  the  Virginia  act  differs  so  widely  from  the  cases 
in  which  these  decisions  were  rendered,  and  when,  as 
has  already  been  shown,   so  many  of  the  supreme 
courts  of  the  bcveral  States  have  decided  otherwise, 
is  a  question  which  this  court  must  determine  for  it- 
self. 

McCracken  v.  Rayward^  2  How.  U.  S.  R.  61,  and 
Howard  v.  Bughee,  24  How.  U.  S.  E.  461,  following 
Branson  v.  Kinzie^  'are  liable  to  the  objections  just 
urged  in  reference  to  Branson  v.  Kinzie,  The  first 
contained  the  clauses  concerning  redemption  after  a 
sale,  and  no  sale  unless  two-thirds  of  the  ^alue  were 
realized.  The  second,  Ilmoard  v.  Bvghee^  contained 
the  clause  giving  right  of  redemption  two  years,  after 
a  sale.     There  is  no  need  for  further  comment  hero. 

Green  v.  Biddle^  8  Wheat.  R.  1,  unquestionably  [252 
settles,  that  the  act  coraplamed  of  was  a  violation  of 
the  provision  of  the  Federal  constitution.  But  what 
is  there  of  likeness  between  that  case  and  the  present  ? 
Acts  of  the  Legislature  of  Kentucky  exem  ptmg  occu- 
pants without  title  from  liability  for  waste,  and  com- 
pelling the  true  owner  to  pay  for  the  improvements 
put  on  the  land  by  the  occupant  even  during  the  pen- 
dency of  the  suit,  were  held  in  that  case  to  be  m  con- 
travention of  the  compact  between  Virginia  and  Ken- 
tucky, and  viere  held  to  be  unconstitutional.  What 
possible  resemblance  is  there  between  that  case  and 
this? 

The  rule  established  is,  that  a  contract  shall  not  be 
impaired;  but  an  act  changing  the  node  of  proceed- 


Digiti 


ized  by  Google 


270  COURT   OF    APPEALS    OF    VIRGINIA. 

1868.  ings  for  relief;  an  act  suspending  for  a  period  of  nine 
TermT  nionths  relief  in  the  foreclosure  of  a  mortgage,  IIoUo- 

"^r"| —  way  V.  Sherman^  12  Iowa  R.  282;  an  act  taking  away 
V.  from  a  landlord  the  power  of  distress,  though  that 
&  als.  power  be  embraced  in  the  agreement,  Conkey  v.  Ilart^ 
14  N.  Y.  (4  Kernan)  22,  have  been  held  not  to  impair 
a  contract,  and  not  to  be  in  violation  of  the  constitu- 
tion. Some  of  the  cases  talk  loosely  about  changing 
the  time  of  performance,  but  the  meaning  of  this  is 
cleaily  not  extended  to  the  manner  of  enforcing  the 
contract.  No  one  has  ever  rightly  doubted  the  con- 
stitutionality of  the  replevin  or  of  the  forthcoming 
bond,  and  the  consequent  suspension  of  right  to 
collect,  though  the  contract  is  acknowledged  to  be  in 
full  force,  and  the  courts  are  actually  in  process  of 
enforcing  it.  This  remark  is  made  with  knowledge 
cf  the  cases  of  Blair ^  &c.  v.  Williams^  4  Lit.  (Ken.) 
E.  34,  and  Grayson  v.  ZiUy^  7  B.  Monr.  R.  6.  In 
these  cases,  it  is  true  the  extension  of  the  right  of  re- 
plevin from  three  months  to  two  years  was  held  un- 
constitutional; but  there  is  no  reconciling  these  cases 
with  Butler  v.  Pal^ner^  1  Hill;  Hainpton  v.  Common' 

253]  wealthy  7  Harris  329,  and  Williams  v.  County  Cam- 
missioners,  35  Maine  345.  The  Supreme  Court  of 
Kentucky,  in  the  two  cases  cited,  Blair  v.  Williams 
and  Grayson  v.  LiUy^  is  at  variance  with  the  highest 
couits  of  New  York,  Pennsylvania  and  Maine.  On 
principle,  as  declared  by  some  of  the  cases,  the  Ken- 
tucky decisions  are  wrong.  These  authorities  say  it 
is  clear  that  the  contract  is  not  impaired  when  the 
action  of  the  Legislature  is  not  on  the  contract,  but 
on  the  mode  of  enforcing  it.  A  contract  to  pay  rent, 
and  a  remedy  by  distress  for  its  collection,  are  two 
distinct  things.  A  contract  by  trust  deed  securing  a 
debt,  and  the  remedy  in  case  of  failure  to  pay,  by 
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selling  and  paying  over  the  proceeds  to  the  secured     1868. 
creditor,  are  two  different  and  distinct  things.     As    ^^J 
to  what  is  said  about  making  the  remedy  a  part  of  the  ~    j — 
contract,  which  is  referred  to  in  some  of  the  cases,       v. 
can  it  be  that  the  distinction  is  well  taken  r     If  the    ^  ^^ 
law  of  remedy  is  ex  necessitate  rei  incorporated  into 
the  contract,  does  the  fact  that  the  leraedy  is  specially 
mentioned  in  the  contract  alter  the  rights  of  the  par- 
ties, or  abridge  the  power  of  the  Legislature  ?     This 
seems  unreasonable.     But  were  it  so,  this  case  pre- 
sents a  case  in  which  the  defendants  seelis  to  obtain 
payment  under  the  trust  deed,  not  by  virtue  of  its 
provisions,  for  the  trust  deed  iloes  not  provide  for  the 
payment  to  him,    but  seeks  to  obtain  payment    by 
virtue  of  the  act  of  the  Legislature  prescribing  that  in 
such  cases  payment  shall  be  made. 

In  Green  v.  Biddle^  we  have  seen  what  was  the 
character  of  the  acts  of  which  Judge  Washington  was 
speaking  when  he  said:  **That  it  is  no  answer  that 
the  acts  of  Kentucky  now  in  question  are  regulations 
of  the  remedy  and  not  of  the  rights  to  the  lands." 
And  farther:  '*If  these  acts  so  change  the  nature 
and  extent  of  the  existing  remedies  as  materially  to 
impair  the  rights  and  interests  of  the  owner,  they  are 
just  as  much  a  violation  of  the  compact  as  if  they  di- 
rectly overturned  his  rights  and  interests."  It  has  [254 
been  already  seen  that  Green  v.  BiddU  was  an  en- 
tirely diflferent  case  from  this.  Has  any  case  been 
found,  can  any  case  be  found,  in  which  such  language 
has  been  held  in  relation  to  the  postponement  of  a 
sale  under  a  trust  deed.  Let  the  present  case  be 
looked  at  in  the  light  of  the  remark  of  Judge  Wash- 
ington in  Green  v.  Biddle^  above  cited.  Does  the 
extension  of  the  time  of  sale  materially  impair  the 
rights  and  interests  of  this  creditor.     The  facts  as  de- 


Digiti 


ized  by  Google 


272  COURT   OF   APPEALS    OF   VIEGINIA. 

1868.     veloped  by  the  record  are  notorious.     The  defendant 

Term!^  lived  in  Richmond  city  during  the  war,  when  this  city 

^    , —  was  under  the  actual  control  of  the  Confederate  irov- 
Taylor  ^ 

V.  emment.  Whatever  may  have  been  his  wishes,  he 
&  als.^  ^^  compelled  to  render  allegiance  to  that  govern- 
ment. He  was  compelled  to  use  the  only  currency 
'  then  in  existence  in  Richmond  city.  He  bought  with 
that  curreocy  and  sold  for  it.  He  stated  in  his 
answer  tnat  he  had  no  faith  in  the  currency.  He  Tvas 
solicitous,  therefore,  as  a  matter  of  course  to  part 
with  it.  He  bought  the  notes  in  this  case  with  it. 
He  does  not  say  this  in  these  exact  terms  in  his 
answer,  but  he  does  say  that  he  gave  a  check  en  the 
bank  for  it;  and  the  banks  were  paying  nothing  but 
Confederate  money.  He  bought  then  this  debt 
against  the  plaintiff  with  Confederate  money.  The 
debt  consisted  of  notes  yet  to  fall  due  at  the  time  of 
his  purchase.  They  were  carefully  kept  from  bank, 
the  place  of  payment.  The  plaintiff  was  anxious  to 
pay,  but  could  not  find  his  creditor  nor  the  notes. 
The  notes  weie  secure  in  the  creditor's  possession,  aod 
so  retnained  for  nearly  three  years,  without  a  dem^id 
for  payment,  or,  indeed  a-  permission  of  payment 
During  these  three  years,  the  creditor  had  virtually 
enjoined  and  restrained  the  payment  of  his  own  debt 
He  knew  the  debtor  could  pay  in  nothing  but  Con- 
federate money  ;  there  was  nothing  else  then  to  pay 
with,  and  he  carefully  eschewed  the  collection  of  the 
255]  claim.  The  debtor  could  not  sell  his  property  under 
the  trust  deed;  the  creditor  would  not.  On  the  3d 
of  April,  1^65,  the  Federal  forces  occupied  Richmond 
city ;  and  within  eight  days  after  the  fall  of  Rich- 
mond, at  the  farthiest,  when  there  was  universal 
poverty,  destitution  and  distress;  when  the  richest 
men  in  the  community,  because  of  the  destruction  cf 
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the  currency,  could  not  raise  five  hundred  or  a  thou-     1868. 
sand  dollars,  the  defendant,  who  had  slept  on  his  lights    xeraiT 
for  years,  suddenly  awoke  from  his  slumbers  and  de-  "^7"i 
manded  *'his  pound  of  flesh."     By  this  time  several       v. 
thousand  dollars  had  become  due,  and  the  creditor     ^  aig, 
demands  it  under  penalty  of  selling  his  property.    The 
Legislature  of  Yirginia  steps  in  and  interferes  to  pre- 
vent the  wrong,  declares  that  in  a  time  cf  great  public 
distress,  on  account  of  the  destruction  of  the  currency 
and  the  universal  prevailing  want,  it  would  be  a  ruinous 
sacrifice  of  property  to  force  it  into  market,  and  pro- 
vides that  sales  under  trust  deeds  shall  not  be  made 
until  January  1st,  1868,  and  the  question  for  the  con- 
sideration of  the  court  is  this:  ^^Is  this  act  of  the  Leg- 
islature of  Virginia  a  violation  of  the  constitution  ? 
Does  it  impair  the  obligation  of  contracts  ?" 

There  can  be  no  doubt  as  to  the  hona  fides  of  the 
legislation.  It  is  not  legislation  similar  to  the  Yazoo 
grants.  There  can  be  as  little  doubt  that  the  Leg- 
islature, irv  both  of  its  branches  embracing  some  of  the 
ablest  and  wisest  men  in  Virginia,  saw  the  great  ne- 
cessity and  the  uprightness  and  moral  integritv  of 
Ruch  legislation.  They  did  not  design  to  inflict  injury, 
but  to  prevent  it;  they  did  not  design  to  defraud 
creditors,  but  to  protect  them;  not  to  protect  one  at 
the  expense  of  the  rest,  but  to  protect  them  all  by 
enacting  that  the  property  of  debtors  should  be  sold 
at  such  time  as  would  ensure  to  a  fair  value.  The 
defendant  insists  that  it  is  a  great  wrong,  almost  an 
outrage,  to  suspend  the- collection  of  his  debt  for  a 
few  months,  to  interfere,  as  he  says,  with  the  natural 
results  of  the  contract  he  has  made.  It  is  a  greater  [256 
wrong  that  he  should  be  delayed  in  the  collection  of 
his  money  a  few  months,  or  that  the  plaintiff's 
property  should  be  taken  from  him  at  half  its  real 
Vol.  XVIII — 35 
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1868.  worth  ?  The  letter  of  the  contract,  insists  the  de- 
TNermT  fendant,  reads  that  the  property  must  be  sold,  whether 
^  ,  it  bring  one-half  its  value,  or  the  third  of  it.  The 
V.  appellant  does  not  so  read  the  letter  of  the  contract, 
&  ale.  but  if  its  letter  read  that  way,  its  spirit  is  altogether 
different.  Every  contract  must  be  construed  ration- 
ally, and  the  intent  of  the  contracting  parties,  accord- 
ing to  the  reasonable  intendment  of  the  contract,  is  to 
be  carried  out.  But  is  it  true  that  no  regard  what- 
ever is  to  be  had  to  the  time  at  which  property  is  to 
be  sold  other  than  that  expressly  mentioned  in  the 
**bond  ?"  Is  it  not  true  that  courts  of  equity,  inde- 
pendent of  express  statutes,  interfere  to  prevent  great 
wrong,  even  when  the  letter  of  the  deed  demands  a 
sale  by  prohibiting  a  sale  ?  And  if  courts  of  equity, 
may  do  that  in  individual  special  cases,  without  incur- 
ring the  charge  of  impairing  the  obligation  of  con- 
tracts, why  may  not  the  Legislature,  whose  business  it 
isjiisfaeere^  seeing  a  great  public  necessit}^,  and  that 
great  oppression  and  wrong  will  ensue  from  sales  of 
land  at  a  crisis  like  Ihis,  declare  that  such  wrong  shall 
be  prevented  by  positive  and  general  legislation  ? 
The  principle  is  the  same  in  both  cases;  the  only 
difference  is,  that  it  is  more  widely  applied  in  the  one 
case  than  in  the  other. 

But  the  appellee  says,  that  the  suspension  cf  the 
power  of  sale  is  a  destruction  of  his  right.  Not  at  all. 
The  right  is  all  the  while  recognized  and  in  proprio 
mgore.  It  is  a  vested  right.  He  has  a  lawful  and 
just  claim  to  his  money.  The  property  of  the  appel- 
lant is  under  incumbrance.  He  is  himself  bound  for 
its  payment.  But  the  defendant,  in  the  language  of 
the  court  in  Foster  v.  The  A'ssex  Bank^  16  Mass.  R. 
245,  has  not  '*a  vested  right  to  do  wrong."  He  has 
257]       not  the  moral  nor  the  equitable  right  to  sell  the  ap- 
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pellant's  property  in  a  time  of  great  public  monetary     1868. 
distress  for  half  price.  Term.^ 

The  suspension  of  the  power  of  sale  under  a  trust    ^    ^  ^ 
deed  no  more  impairs  the  right  of  a  creditor  than  the       v. 
suspending  the  power  of  sale  under  a  fieri  facias  by  '  ^  J^ 
the  execution  of  a  forthcoming  bond.     The  right  to 
immediate  collection  is  suspended  in  both  cases.     The 
results  are  identical;  at  least,  they  are  identical  when 
in  both  cases  the  security  is  ample.     Why,  then,  urge 
against  the  Virginia  act  its  unconstitutionality  because 
it  suspends  the  collection  of  the  debt,  when  confess- 
edly the  law  authorizing  the  giving  of  a  forthcoming 
bond  is  constitutional,  which  produces  the  identical 
effect  ? 

If  the  distinction,  made  in  some  of  the  cases  between 
impairing  the  right  and  changing  the  remedy,  is  a 
sound  one,  the  appellant  may  justly  insist  that  trust 
deeds  are  the  creatures  of  equity  tribunals,  that  the 
lights  of  beneficiaries  in  the  trust  owe  their  origin  to 
the  wisdom  and  the  discretion  of  those  courts,  and 
that  the  power  of  sale  is  as  much  a  part  of  the  remedy 
(the  power  of  sale  for  the  benefit  of  the  creditor)  as 
the  power  to  enforce  specific  performance  of  a  con- 
tract of  sale  of  realty  is.  There  is  neither  leason  nor 
justice  m  saying  that  one  who  holds  the  appellant's 
note  for  $5,000  shall  be  compelled  to  wait  for  his 
money  at  the  pleasure  of  the  legislative  will,  while 
the  creditor  of  an  equal  or  less  extent  is  permitted,  by 
public  sale,  to  saciifice  his  propeity  at  half  price,  and 
there  is  no  power  in  the  Legislature  to  prevent  it. 

What  is  impairing  the  obligation  of  the  contract? 
Our  opponent  answers,  ''by  changing  the  time  and 
manner  of  its  performance.''  He  is  quoting  the  lan- 
guage of  Justice  McLean  in  Bonnon  v.  Kinzie,  Jus- 
tice McLean  dissented  in  that  case,  and  this  sentence 
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1868.     is  extracted  from  his  opinion.     To  change  the  time 
Teraj!!^  and  manner  of  performing  a  contract  is  not  always  to 
-,    ,       impair  its  obligation.     Time  is  often  changed  without 
V.       incurring  such  a  charge.     The  appellant,  for  example, 
&al8.    executes  his   negotiable  note   at  thirty   days.      He 
258]       promises  to  pay  thirty  days  after  its  date  a  certain 
sum.     The  face  of  the  contract,  its  letter,  says  one 
thing.     The  law  changes  it,  and  says  another  and  a 
different  thing.     He  is  to  pay  thirty-three,  not  thirty, 
days  after   its   date.     Again,    the   thirty-third  day 
occurs  on  Sunday,  or  the  4th  July,  or  the  1st  January, 
or  the  25th  December;  the  law  declares  that  payment 
must  be  made  on  the  thirty-second  day.     So,  too,  in 
relation  to  the  manner  of  performance;  that  maybe 
changed  without  necessarily  impairing  the  obligation 
of  the  contract.     The  appellant  contracts  in  1863  to 
pay  one  hundred  dollars,  meaning  one  hundred  Con- 
federate dollars.     Would  any  court  listen  patiently  to 
-   him  if  he  sought  now  to  discharge  his  obligation ,  to  per- 
form his  contract,  by  paying  one  hundred  Confederate 
dollars  ?     The  Legislature  has  changed  the  maimer  of 
performing  the  contract.     He  is  now  to  pay  in  cur- 
rency the  worth  of  the  Confederate  dollars  when  the 
contract  was  made.     Is  this  changing  of  the  manner 
an  impairing  the  obligation  of  the  contract  ?     Is  it  not 
the  rather  giving  it  force  and  effect  ? 

The  Circuit  Judge  quotes  approvingly  the  decision 
in  Bumgardner  v.  Circuit  Court  of  Howard  county ^^ 
Miss.  K.  50.  The  decision  can  hardly  be  sustained 
on  authority.  Of  BaiUy  v.  Gentry^  1  Miss.  E.  164, 
it  has  been  already  stated  that  it  is  in  direct  conflict 
with  Chadwick  v.  Moore^  8  Watts  &  Serg.  and  other 
cases  before  cited.  Blair  v.  Willkims^  4  Litt.  went 
off  on  a  point  altogether  different  from  that  arising 
under  the  Virginia  statute.     It  was  like  Branson  v. 
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Kinzie  in  one  of  the  particulars  in  which  Bronson  v.      1868. 
Kinzie  is  distinguished  from  the  present.     Under  the    TermT 
penalty  of  two  years  delay,  the  Legislature  tendered    ^  , 
to  the  creditor  a  chanpje  of  his  contract.     A  law  made       v. 
in  good  faith  exempting  property  from  distress  or  levy     &  als. 
which  was  not  before  exempt,  has  been  held  repeat-        [259 
edly  to  be  constitutional.     See  on  this  point  Conkey 
V.  Hart^    14  ]S\    Y.  22;  Reed  v.   Penrose^  2   Grant. 
(Penn.)  472. 

Has  the  obligation  of  the  contract  in  controversy 
here  been  impaired  by  the  Virginia  statute  ?  The 
distinction  between  ^'obligation"  and  ''remedy,"  if 
well  taken,  it  is  insisted,  is  material  and  important  in 
this  case,  for  remedy  does  not  merely  include  the 
actual  assertion  of  rights  in  the  courts  of  the  country 
but  includes  also  matters  in  pais.  Thus  to  advertise 
property  for  sale  under  an  execution  is  a  part  of  the 
remedy;  the  length  and  manner  of  the  advertisement 
is  a  part  of  the  remedy.  To  take  down  property 
oflPered  for  sale  for  want  of  bidders  is  a  part  of  the 
remedy.  To  distrain  for  goods  under  a  lease  even 
though  the  lease  in  terms  provides  for  the  distress  is  a 
part  of  the  remedy  and  as  has  been  seen  may  be  modi- 
fied by  legislation  retrospective  in  its  operation. 

Why  is  not  the  power  of  sale  by  a  trustee,  for  the 
purpose  of  paying  the  proceeds  of  sale  to  a  benefi- 
ciary, (whose  rights  are  the  creatures  of  equity  in 
affording  remedies  to  those  really  interested  and  not 
nominally),  also  a  part  of  the  remedy  ? 

It  is  not  exactly  stated  in  the  opinion  of  the  Circuit 
Judge,  in  what  special  items  the  present  statute  of 
Virginia  has  offended  against  the  rules  he  has  laid 
down  as  ascertaining  a  law  to  be  unconstitutional. 
One  of  those  rules  to  which  Be  adverts  is,  that  a  legis- 
lative act  "cannot  suspend  all  remedies  existing  at  the 
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1868.  time  the  contract  was  made,  because  tbese  remedies 
Term?^  form  a  part  of  the  contract,  and  are  an  essential  in- 

— --  —  gredient  in  if     This  is  noc  the  case  here.     So  far 

V.       as  the  present  controversy  is  concerned,  the  single 

(feala.^  suspension  of  the  power  of  sale  under  a  trust  deed  lor 

a  limited  time  is  involved.     This  is  but  one  remedy 

out  of  many,  not  all  the  remedies  for  the  enforcement 

260]  of  the  contract.  The  creditor  here  can  sue  at  law ;  the 
stay  law  does  not  prevent  him.  The  creditor  may 
invoke  the  aid  of  equity,  if  the  debtor  were  improperly 
dealing  with  the  property  under  incumbrance;  the 
stay  law  does  not  inhibit  such  a  suit.  The  Circuit 
Judge  errs  in  the  statement,  that  the  deed  authorized 
the  trustee,  out  of  the  money  raised  by  sale,  to  *'paT 
to  the  creditor  the  amount  due  on  the  notes  with  in- 
terest." That  is  the  language  of  the  Code  of  Vii- 
ginia,  chap.  117,  sec.  6,  not  of  the  deed.  The  Circuit 
Judge  says  that '*  the  principle  to  be  deduced  from 
the  decisions  is,  that  the  Legislature  may  alter  what- 
ever belongs  to  the  remedy  merely,  provided  the 
alteration  does  not  impair  the  'obligation  of  the  con- 
tract." This  language  seems  scarcely  consistent  with 
the  statement  afterwards  made,  that  'Hhese  remedies 
form  a  part  of  the  contract,  are  an  essential  ingredi- 
ent to  it."  If  this  be  so,  it  would  seem  impossible  to 
alter  the  remedy,  without  at  the  same  time  impairing 
or  changing  the  contract.  Either  the  one  or  the  other 
position  must  be  abandoned;  they  do  not  stand  to- 
gether. To  reconcile  these  contrarities,  may  not  this 
be  the  true  line:  "Whenever  it  is  the  purpose  of  the 
Legislature  so  to  deal  with  the  subject  of  contracts  as  to 
impair  them,  whether  by  improperly  changing  the 
mode  of  asserting  rights  under  them,  or  by  changing 
their  terms  and  spirit,  su«h  legisation  is  in  contraven- 
ticn  of  the  constitution.     Whenever,  in  good  faith. 
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the  Legislature  deals  with  the  subject  of  contracts,  1868, 
so  as  not  to  impair  but  to  preserve  the  rights  of  all  Term7 
parties  thereto  in  all  their  entirety,  such  legislation  is  ~ — ' — 
constitutional,  even  though  the  immediate  enjoyment  v. 
of  the  fruits  of  the  contract  be  postponed."  Time  &^^ 
sometiraes  is  of  the  essence  of  the  contract;  at  other 
times  not  so.  Whenever  it  is  of  the  essence  of  the 
contract,  to  abridge  or  extend  the  time  of  performance 
is  to  impair  its  obligation.  But  in  ascertaining  the 
time  of  performance,  the  letter  of  the  contract  is  not  [261 
to  be  adhered  to  in  contravention  of  its  spirit.  These 
principles  are  few  and  simple,  and  the  appellant  is 
willing  that  his  cause  may  be  determined  by  their  ap- 
plication. Was  it  the  design  and  true  purpose  of  the 
appeUant  that  his  property  should  be  sold  while  the 
cannon  of  the  Federal  forces  were  thundering  at  the 
gates  of  Kichmond  ?  Did  his  beneficiary.  Judge 
Gregory,  mean  by  taking  his  deed  that,  in  case  of 
failure  to  pay  the  notes,  the  property  should  be  sold 
at  his  option  at  all  events,  without  regard  to  circum- 
stances ?  Was  it  understood,  agreed,  contracted, 
that  though  a  terrible  civil  war  should  intervene,  Jloff- 
rante  beUo^  before  the  thunder  cf  artillery  had  scarcely 
ceased,  while  the  currency  of  the  country  was  utterly 
destroyed,  and  when  there  was  universal  monetary 
distress,  a  sale  should  be  made  of  the  property  con- 
veyed to  the  ruinous  loss  of  the  appellant  ?  An  em- 
phatic negative  should  be  given  to  these  questions. 
Yet  to  say  that  a  statute  which  interposes  to  prevent 
such  a  wrong,  to  avert  such  a  hardship,  is  impairing 
the  obligation  of  the  contract  and  unconstitutional,  is 
to  give  countenance  to  this  unreasonabJe  interpretation 
of  the  appellant's  a^ed;  is  to  say,  in  other  words, 
that  come  what  will,  at  all  hazards,  the  property  is  to 
l)e  sold  at  the  option  of  the  creditor,  whatever  the 
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1868.     loss,  whatever  the  ruin  to  the  debtor.     After  all,  the 
Term7  appellant  urges  the  true  question  for  the  solution  of 
—  the  court  is  this,  whether  the  statute  of  Virginia  com- 
V.       plained  of  is  in  good  faith  an   exercise  of  legislative 
&al8.^   po\\er  not  to  perpetrate  a  wrong,  but  to  prevent  it: 
and  if  the  latter,  he  submits  whether  it  affect  the 
remedy  or  the  contract  itself,  it  is  not  in  violation  of 
the  constitutional  provision  against  impairing  the  obli- 
gation of  contracts. 

Was   the  act   in  good   faith  ?     The  appellant,    m 
answer  to  the  question,  contents  himself  with  a  simple 
reference  to  the  preamble  of  the  statute,  and  to  what 
has  already  been  said. 
262]  Before  concluding,  it  is  proper  also  to  refer  the 

couit  to  what  is  said  by  the  legislative  committee  de- 
fending the  action  of  the  Legislature  in  passing  the 
law;  also  to  the  American  Law  Kegister  1S03-4,  pp. 
93,  107;  1865-6,  pp.  83-94,  and  the  following  cases : 

Classification  of  ca^es  in  which  stay  laws  have  been 
held  constitutional. — Acts  abolishing  distress  for 
rent,  though  expressly  provided  for  in  the  lease  — 
Taking  away  the  right  of  a  creditor  to  sequestrate 
the  property  of  his  debtor — Abolishing  imprison- 
ment for  debt — Changing  or  modifying  the  remedy 
— Staying  executions — Abolishing  courts — Confin- 
ing creditor  to  one  remedy — Retrospective  registry 
acts — Eepealing  extiaordinary  remedy — all  held  to 
be  constitutional. 

2  Grant.  (Penn.  R.)  472,  Re^d  v.  Penrose;  30 
Alab.  R.  120,  Coosa  River  St,  Co.  v.  Barclay;  20 
Illinois  R..209,  Woody.  Child;  14  N.  Y.  R.  (4  Ker- 
nan)  22,  Conhey  v.  Hart;  17  Illinois  R.  344,  Newkirk 
V.  Chapron;  1  Wisconsin  R.  26,  Liyhtfoot  v.  Cole;  3 
Kernan   R.  (X.  Y.)  299,    Van    Ransalaer   \.  Snyder; 
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4  Texas  R.  470,  Be  Cordova  v.  Galveston;  30  Maine     1868. 
R.  (1  Heath)  9,  Colhy  v.  Dennis;  3  Selden  R.  (N.  Y.)  ^XelT.^ 
500,  Donnelly  v.  Corbett;  13   Geo.   R.  1,    Tucker  v.  — -  — 
Harris;  9  Gill.  R.  299,  Baugher  v.  JVehon,  1   Mary-        v. 
land  Ch.  Decis.  6id,   Wilson  v.   HardesUj;  2   English  ^^^^^ 
R.  150,  Newton  v.  Tibhats;  2  Douglass  R.  38,  ^m/i- 
#^>n  V.  Newberry;  3  Denio  R.   274,  Stocking  \.  Tlvnt; 
4  Gilm.    R.    221,   Brxice  v.    Sclmyler;  8   Smedes  & 
Marsh.   R.  9,    Ci>m.   Bank  v.    Chambers;  1  McLean 
R.  528,  6^my  v.  Mcmroe;  4  Hump.  R.    13,   Tft^c?^?*, 
V.   Hooper;  6   Blackf.   R.   373,   Fisher  v.   Lacky;    1 
Alab.  R.    312,    Rathbone  v.   Bradford;  2  Alab.    R. 
401,  Bartlett  v.   Zo/iy;  4  Wheat.  R.    122,  ^S^t^r^^^  v. 
Orowninshield;  12   Wheat.  R.   370,  Mason  v.  Haile; 
47  Maine  R.  91,  Kingly  v.  CousItis, 
Mortgage  stay  laics  held  canstitutional:  [265 

9  Wisconsin  R.  559;  10  Wisconsin  R.  125,  126; 
Charlt.  R.  175,  Grimball  v.  Ross;  12  Iowa  R.  (4 
Withers)  282,  Hollovoay  v.  Sherman;  4  Minnesota  R. 
298,  Stone  v.  Bassett;  4  Minnesota  R.  483,  Haywood 
V.  Judd;  5  Minnesota  R.  277,  Freeboi^n  v.  Pettibone; 
9  Alab.  R.  713,  Tver  son  v.  Shorter. 

Acts  changing  the  statute  of  limitations — Changing 
existing  rules  of  evidence — Prescribing  new  rules  of 
evidence  and  of  judicial  procedure — held  constitu- 
tional : 

1  How.  U.  S.  R.  311;  2  How.  U.  S.  R.  608;  3 
Peters  K.  290;  28  Miss.  R.  361;  4  Wheat.  R.  206; 
8  Mass.  R.  429;  5  Pick.  R.  26;  22  Pick.  R.  431;  9 
How.  U-  S.  R.  527;  8  Id.  331;  16  Id.  369;  2  Min- 
nesota R.  241;  13  Georgia  R.  306;  7  Georgia  R. 
163;  1  Morris  R.  59. 

Acts  exempting  certain  property  from  execution  held 

constitutional : 

Vol.  xviii — 36 
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1868.         2  Minnesota  R.  89;  1  How.  U.  S.  R.  311;  1  Ker- 
'^Teim^  nan  R.  (N.  Y.)  281;  2  Douglas  R.197. 

Taylor 
V.  Rives,  J.    The  questions  that  have  been  made  in  this 

&  als.^  case,  and  discussed  at  such  length,  grow  out  of  a  deed 
of  trust  which  the  appellant  gave  on  the  19th  Septem- 
ber, 1860,  on  his  house  and  lot  in  the  city  of  Rich- 
mond, then  recently  purchased  and  conveyed  to  him 
by  deed  of  the  same  date,  to  secure  the  unpaid  put- 
chaso  nconey,  for  which  he  had  executed  ten  negoti- 
able notes,  falling  due  at  successive  intervals  of  six 
months,  and  thus  extending  from  March  the  22d, 
1861,  to  September  22d,  1865.  The  first  four  of 
these  notes  were  paid;  the  remaining  six  were  passed 
in  Januaiy,  1862,  for  value  to  the  appellee  Franklin 
Stearns,  who  afterwards,  in  view  of  the  rapid  depre- 
ciation of  the  Confederate  cuirency,  refrained  from 
any  demand  of  payment  till  the  restoration  of  Federal 
authority,  and  the  consequent  return  of  Fedeial 
264]  money.  After  waiting  with  the  appellant  for  the 
space  of  a  year  thereafter,  and  six  months  after  the 
last  note  became  due,  he  required  the  trustees  to  sell. 
Accordingly  they  advertised  the  property  for  sale  on 
the  4th  of  May,  1866.  To  prevent  this  sale,  the  ap- 
pellant filed  his  bill,  accompanied  by  copies  of  said 
trust  deed  and  said  advertisement  as  exhibits  A  and 
B,  and  averring,  that  **said  sale  was,  under  the  cir- 
cumstances, inequitable,  unjust  and  illegal."  Xo 
other  reason  was  assigned  for  this  assertion  except 
this,  namely:  *'At  the  last  session  of  the  Legislature 
of  Virginia,  the  General  Assembly  of  Virginia,  im- 
pressed with  a  sense  of  the  hardship  which  would  re- 
sult from  the  forced  sales  of  propert}^  resulting  in  un- 
just and  ruinous  sacrifice,  expressly  enacted  that  there 
should  not  be  any  sales  under  deeds  of  trust  for  the 
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payment  of  money  (except  in  certain  specified  cases,     1868. 
of  which  this  is  not  one,)  until  the  1st  day  of  January,    ^^^ 
1868."     The  bill  concluded  with  a  prayer  for  an  in-  "ZT", — 
junction  against  the  sale,  which  was  awarded  on  the       v. 
24th  of  April,  and  the  subpoena  executed  on  defen-     ^^als. 
dants  on  1st  May,  1866. 

On  the  4th  of  June,  1866,  the  defendants  filed  their 
several  answers;  the  trustees  denying  for  themselves 
any  knowledge  of  the  allegations  of  the  bill,  and  all 
interest  in  the  suit,  except  as  mere  trustees;  and  the 
appellee  Stearns,  responding  to  what  he  terms,  ^^the 
fmly  material  allegation  in  the  hill^  namely,  the  act  of 
the  General  Assembly  forbidding  sales  under  trust 
de€ds  until  the  1st  cf  January,  1868,  takes  issue  upon 
that  law  as  void  under  the  constitution  of  Virginia  and 
the  Constitution  of  the  United  States.  Previous  to 
the  filing  of  these  answers,  to  it,  on  the  2d  June, 
1866,  a  motion  as  first  made  to  dissolve;  and  was  suc- 
cessively continued  till  the  final  hearing  on  the  17th 
day  of  January,  1867,  which  resulted  in  the  dissolu- 
tion of  tte  injunction  and  the  dismission  of  the  bill. 
But,  in  the  meantime,  when  the  answers  were  filed  on  [265 
4th  of  June,  1866,  a  general  replication  was  entered 
thereto  on  behalf  of  the  plaintiff,  and  on  his  motion, 
by  counsel,  the  cause  was  set  for  hearing. 

I  have  been  thus  minute  and  explicit  in  tracing  the 
successive  stages  of  this  cause  that  I  might  more 
clearly  dispose  of  two  preliminary  objections  to  this 
decree,  that  seem  to  have  been  advanced  for  the  first 
time  in  this  court.  T\iq  first  of  these  is  predicated  of 
the  fact  that  the  court  had  possession  of  the  case 
simply  on  the  motion  to  dissolve  and  overlooks  the 
prior  and  material  entry,  by  which  the  plaintiff  had 
set  down  the  cause  for  hearing.  But  if  it  be  conceded 
that  there  is  a  defect  of  clerical  form   and  regularity, 
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1868.     in  which  this  prior  entry  has  been  ignored,  and  the 

TermT  cause  brought  on  apparently  to  a  hearing  on  a  motion 

"IT", —  to  dissolve,  it  is  assuredlv  such  a  matter  as  it  behooved 
Taylor  ' 

V.       the  party  affected  thereby  to  notice  in  the  court  be- 
<fcak^   low,  where  it  adititted  of  easy  correction,  and  is  not 
an  error  of  substance,  to  be  availed  of  on  appeal. 

The  second  of  these  objections  applies  to  the  lack  of 
explicitness  in  the  terms  of  the  advertisement;  and  we 
are  asked  to  \iew  it  now  in  the  light  of  authorities 
upon  the  invalidity  of  sales  made  in  disregard  of  the 
terms  of  the  power.  But,  it  is  a  sufficient  answer  to 
say  that  no  such  question  or  issue  has  been  made  in 
this  case.  This  advertisement  is  made  an  exhibit  with 
the  bill ;  no  intimation  of  its  insufficiency  or  illegality 
escapes  the  complainant;  he  does  not  allege  there,  as 
he  now  does  here,  that  the  advertisement  should  state 
the  notes  and  the  amounts  due,  so  as  to  notify  and 
prepare  bidders  for  the  sale.  The  bill  itself  discloses 
his  full  knowledge  on  that  subject,  and  his  ability  to 
protect  himself  and  his  friends  from  being  ensnared 
by  the  vagueness  of  the  notice.  It  is,  therefore,  too 
late  to  start  this  objection  for  the  first  time  in  this 
c6urt.  However  such  a  objection  might  weigh  in  the 
event  of  a  sale  and  actual  damage  resulting  from  an 
266]  insufficient  advertisement  of  its  terms^  it  is  wholly  in- 
applicable to  a  case  like  the  present,  wheie  the  object 
of  the  bill  is  to  prevent  a  sale  on  grounds  wholly  irre- 
spective of  the  advertisement.  Such  objections  are 
virtually  waived  or  abandoned  by  the  appellant  in  the 
mode  in  which  he  has  chosen  to  conduct  and  manage  his 
cause,  and  cannot  now  be  availed  of  in  this  court. 

Having  thus  disposed  of  these  assignments  of  error, 
we  are  brought  to  the  investigation  of  the  single  que^- 
ttofi  in  this  cause.  On  this  alone  it  was  argued,  heard 
and  decided  below.     Ko  excuse,  however  ingeniously 
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suggested,  exists  to  avoid  it  here.  It  ruust  be  met  1S68. 
under  the  pleadings  and  the  decree.  It  is  a  question  xerm!^ 
of  magnitude,  not  only  because  of  its  consequences  to  ~z  j 
the  parties  and  its  bearings  upon  the  community  at  v. 
large,  but  more  especially  because  of  the  delicate  and  '  &  als. 
responsible  nature  of  the  function  required  of  this 
court.  True,  it  is  not  a  question  of  dimensions  cor- 
responding with  the  extensive  range  of  the  argument. 
It  has  been  discussed  as  if  invohing  all  the  prom- 
rions  of  the^act  of  March  2,  1866.  No  special  atter- 
tion  was  given  to  the  particular  clause  of  the  act  em- 
bracing sales  under  deeds  of  trust;  nor  any  enquiry 
made  to  distinguish  it  from  the  suspension  otjvdicial 
process  under  the  same  act.  Both  in  the  argument 
here,  and  the  opinion  of  the  court  below,  these  provi- 
sions of  the  act  were,  for  the  most  part,  confounded, 
and  assumed  to  rest  upon  the  same  ground;  or,  at 
any  rate,  if  the  discrimination  was  incidentally  sug- 
gested, it  was  not  developed  with  that  clearness  and 
precision  to  display  the  impropriety  or  avoid  the  ne- 
cessity of  pronouncing  on  the  constitution  ality  of  the 
whole  law.  Had  more  attention  been  paid  to  this 
distinction,  and  greater  pains  taken  to  treat  this  par- 
t{<ntlar  enactment  separately  and  apart  from  other 
parts  of  the  statute  not  involved  in  this  controversy, 
I  venture  to  suggest  it  would  have  greatly  abridged 
the  argument,  and  involved  far  less  of  the  metaphysi-  [267 
cal  refinements  and  speculations,  that  have  confused  the 
opinions  of  the  courts  on  the  difference  between  oUi- 
gation  and  remedy  of  contracts  to  such  a  degree  as  to 
leave  the  doctrine  on  that  point  in  a  most  unsatistac- 
tory  state  of  uncertainty  and  perplexity.  It  is,  how- 
ever, the  manifest  duty  of  this  court  to  confine  itself 
to  the  issue  made  by  the  pleadings;  and  to  abstain 
Irora  expressions   or   intimations   of   opinion    which. 
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1868.     would  be  extra-judicial,  and  might  be  deemed  a  de- 
Term7  parture  from  the  reserve  usual  on  such  occasions. 

"Z~" —  Our  enquiries  must  therefore,  be  confined  to  that 
V.  clause  of  the  statute  forbidding  sales  under  deeds  of 
&al8.^  trust  until  the  1st  of  January,  1868,  which  period 
was  extended  by  a  subsequent  act  of  the  1st  of 
January,  1869.  This  throws  out  of  our  consideration 
the  vexed  question  of  the  authority  of  the  Legislature 
o-^^Y  judicial  process  and  remedies  to  enforce  contracts, 
and  will  limit  our  investigations  to  the  plainer  doc- 
trine of  the  legislative  action  upon  the  obligation,  as 
contra-distinguished  from  the  remedy  arising  ont 
of  contracts.  This  position,  however,  I  shall  seek 
to  put  in  a  clearer  light  in  a  subsequent  part  cf  this 
investigation,  for  the  present,  I  desire  to  preclude  all 
or  any  expectation  of  my  being  betrayed  into  any 
opinion  upon  such  parts  of  this  statute  as  are  in  no 
wise  involved  in  this  controversy;  and  to  express  my 
belief  that  a  satisfactory  decision  of  this  cause  can  be 
reached  without  embarrassing  ourselves  with  the  in- 
tricate and  conflicting  views  to  which  I  have  alluded, 
and  without  undertaking  to  decide  the  constitutionality 
or  unconstitutionality  of  the  whole  statute. 

It  has  been  remarked  upon  as  a  curious  circum- 
stance, that  the  framers  of  the  constitution,  in  laying 
down  barriers  against  legislative  invasion  of  private 
rights,  should  have  omitted  to  provide  any  positive 
guarantee  or  specific  protection;  should  have  attached 

268]  no  sanction  or  penalty,  and  been  silent  as  to  the  mode 
in  which  the  fact  of  violation  was  to  be  established  or 
the  prohibition  enforced.  Sedgwick  on  Stat,  and 
Const.  Law,  p.  477.  But  it  would  seem  that  the  nul 
lity  of  a  law  repugnant  to  the  constitution  was  enough 
to  maintain  this  bulwark  against  legislative  encroach- 
.ments.     A  resort  to  the  courts  must  be  had  to  test  the 
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validity  or  assert  the  supremacy  of  laws;  and  the  in-     1868. 
terests  of  persons  affected  by  them  furnish  an  active    xemT 
motive  and  an  imperious  necessity  for  such  a  resort.  '^~~i — 
In   this  way,   the  judiciary  takes  cognizance  of  such       v. 
cases,  and  is  clothed  with  authority  to  prevent  the     ^  ajg, 
ministerial  officers  of  justice  from  obeying  an  act  of  the 
Legislature  transcending  its  prescribed  powers,  and  for 
that  reason  void.     Hence,  it  is  now  well  settled,  that 
it  falls  within  the  peculiar  province  of  the  judiciary 
to  protect  the  citizen  against  all  infractions  of  the  con- 
stitution touching  his  rights;  and  no  higher  protection 
or  guarantee,  it  seems  to  mo,  could  be  given  than  is 
found  in  the  practical  administration  of  justice  under 
the  restraints  of  the  constitution  and  the  solemn  sanc- 
tions of  an  official  oath  to  support  it.     While,  there- 
fore, a  due  respect  to  the  Legislature  exacts  of  the 
judiciary  the  cautious   rule,  which  it  has  always  pro- 
fessed and  acted  on,  of  exerting  its  high  prerogative 
of  denouncing  a  law  as  unconstitutioTial  only  in  clear 
cases^  and  of  resolving  all  (^oubts  in  favor  of  the  law, 
nevertheless  it  would  be  a  culpable  surrender  of  its  in- 
dependent judgment  and  co-ordinate  authority  if  it 
could  be  led  by  motives  of  deference  or  delicacy  on 
the  one  hand,  or  the  fears  of  responsibility  on  the 
other,  to  find  shifts  or  excuses  for  denying  the  pro-  ^ 

tection  which  the  fundamental  law  of  the  land  ordains 
to  private  rights  against  legislative  violations.  I 
would  magnify,  rather  than  underrate,  the  respect 
due  fiom  this  court  to  the  Assembly,  whose  laws  it  ad- 
ministers; that  sentiment,  however,  inspires  no  blind 
and  servile  homage;  it  exacts  only  that  respectful  con- 
sideration which,  while  conceding  the  full  measure  of  [269 
deference  to  be  paid  to  the  Legislature,  leaves  to  this 
court  absolute  freedom  of  deliberation  upon  its  acts 
when  brought  under  its  review.  . 
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1868.         These  considerations  are  much  enhanced  in  this  case 
Term!"^  by  the  caution  and  deliberation  which  marked  the 
^    ,       passage  of  this  act.     If  any  part  of  it  be  repugnant  to 
V.       those  constitutions,  which  the  members  of  the  Assembly 
&  als.    ^  ^®1J  ^s  ourselves  are  bound  to  observe,  it  was  because 
of  no  inadveitance  on  their  part,  noi  of  any  failuie  to 
examine  the  grave  challenge  of  their  competency  in 
the  premises.      The  able  and  ingenious   reports  by 
which  this  law  was  advocated,  proceeded  from  a  com- 
mittee comprising  the  highest  legal  talent  of  the  State, 
and  who  advanced  a  new  theorxj  for  the  justification 
of  the  law.     The  preamble  of  the  act  itself  attests  the 
direct  and  special  consideration  which  the  Assembly 
gave  to  the  questions  we  are  about  to  examine.    It 
recites,  that  '* while  this  General  Assembly  recognize 
their  imperative  duty  to  respect  and  obey  the  eonstUu- 
tional  provisions  which  prohibit  the  en/tctment  of  any 
law  impairing  the  obligation  of  contracts^  they  believe 
that,  when  construed  with  reference  to  the  objects  of 
those  provisions,  and  in  the  light  of  principles  recog- 
nized and  acted  upon  by  the  courts  of  justice  at  the 
time  of  the  adoption  of  the  constitution  of  the  United 
States,  as  well  as  before  and  since  that  time,  those 
provisions  do  not  forbid  them  fiom  granting  a  tempo- 
>  rary  suspension  of  remedies  in  such  a  state  of  things 

as  the  present,  in  order  to  prevent  the  cruel  and  ruin- 
ous results  which  would  ensue  without  such  interposi- 
tion, and  especially  as  it  requires  that  creditors,  while 
their  right  to  ultimate  payment  is  held  inviolable,  shall 
submit  to  a  course  to  which  they  might  well  be  con- 
strained by  the  instincts  of  natural  justice  and  hu- 
manity." 

No  doubt,  therefore,  exists  that  the  Assembly  duly 
270 1       considered  and  decided  for  themselves  this  constitu- 
tional question,  and  that  the  passage  of  the  law  is  to 
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be  taken  as  their  judgment  that  there  is  nothing  in  it     1868. 

in  conflict  Avith  the  constitution  of  the  United  States    TeimT 

or  the  constitution  of  this  State.     This  fact  truly  ad-    _,    , — 

Taylor 

xnonisbes  us  to  the  greater  caution  in  our  deliberations       v. 
and  the  closer  scrutiny  into  our  reasonings;  but  it     ^als!^ 
cannot  exonerate  us  from  the  duty  of  following  oui 
convictions  where,  by  the  constitution,  public  interests 
and  private  rights  are  made  to  abide  our  indepelident 
judgments  in  the  last  resort. 

The  first  step  in  our  enquiries  should  be,  to  acquire 
a  clear  and  definite  idea  of  the  constitutional  prohibi- 
tion. Its  inseition  in  the  constitution  of  the  United 
States  was  to  preserve  a  uniform  sanctity  of  contracts 
in  all  the  States.  How  it  came,  in  almost  the  same 
language,  to  find  a  place  in  the  State  congtitutions  is 
not  so  clear.  It  appears  in  the  Federal  constitution 
as  a  restriction  upon  the  States,  which  would  seem  to 
supersede  the  necessity  of  a  similar  provision  by  the 
States.  But  doubtless  the  principle  had  been  canon- 
ized as  a  fundamental  guarantee  of  private  rights,  and 
along  with  the  interdict  upon  bills  of  attainder  and  ex 
post  facto  laws  been  ranged  among  the  indisputable 
maxims  of  individual  right  and  liberty,  and  the  essen- 
tial barrier  for  their  protection  against  the  invasions 
of  the  Legislatuie.  It  was  first  introduced  into  the 
constitution  of  this  State  at  its  revision  and  amend- 
ment in  1829-30,  and  was  reported  among  the  pro- 
visions of  the  legislative  department  by  Mr.  Madison, 
who  had*  borne  so  conspicious  a  part  in  the  formation 
and  adoption  of  the  Federal  constitution.  Our  consti- 
tution, as  well  as  the  constitutions  of  a  large  majority 
of  the  States,  adopts  the  language  of  the  constitution 
of  the  United  States.,  namely,  ^' any  law  impairing 
the  obligation  of  contracts,''''  In  Ohio,  Indiana  and 
Illinois,  the  term  "obligation"  is  substituted  by  "va- 
VoL.  XVIII— 37 
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1868.  lidity^^^  and  in  Kentucky  and  Pennsylvania  dropped, 
Term.  ^^  ^^  ^  leave  the  clause,  ^'any  law  iinpairing  con- 
—  tracts. ' '  However  varied  in  phraseology,  it  is  substan- 
V. '  tially  the  same  provision,  and  aims  at  the  accoraplish- 
(feals!^  raent  of  the  same  object.  In  Ogden  v.  Saunders^  12 
271 J  Wheat.  K.  256,  Justice  Washington  seeks  to  establish 
''a  distinction  between  a  law  which  impairs  a  contract 
and  one  which  impairs  its  obligation."  This  case, 
indeed,  abounds  with  subtle  reasonings  and  metaphy- 
sical refinements,  which  are  rather  curious  than  prac- 
tical; but  it  is  sufficient  for  our. purpose  to  treat  tiiis 
language  as  designed  to  secure  the  inviolability  of  con- 
tracts. This  is  denied  by  none.  The  attempts  that 
have  been  irwide  through  the  resources  of  a  learned 
etymology  to  explain  this  phrase  seem  to  have  dark- 
ened the  sense,  and  to  have  given  rise  to  the  charge 
of  obscurity.  There  is  no  use  in  straining  after  an 
occult  meaning.  Its  plain  import  to  the  common  un- 
derstanding is  more  reliable  and  far  better  than  the 
subtleties  of  scholastic  derivation.  Chief  Justice  Mar- 
shall has  well  and  summarily  disposed  of  all  these  re- 
finements by  tersely  declaring  :  ''It  would  seem  diffi- 
cult to  substitute  words  which  are  more  intelligible  or 
loss  liable  to  misconstruction."  Sturges  v.  Crowmn- 
shield,  4  Wheat.  R.  122,  197.  He  further  adds : 
''The  law  binds  him  to  perform  his  undertaking;  and 
this  is,  of  course,  the  obligation  of  his  cent  ract. ' '  The 
same  idea  is  conveyed  in  apt  words  by  Justice  Curtis 
in  Curram,  v.  State  of  Arkansas^  15  How.  U.  S.  E. 
304  :  "The  obligation  of  a  contract  in  the  sense  in 
which  these  words  are  used  in  the  constitution  is  that 
duty  of  performing  it,  which  is  recognized  and  en- 
forced by  the  laws."  These  definitions  of  couise  ex- 
clude the  obligation  growing  out  of  the  moral  and 
natural  law,  as  resting  upon  the  sanctions  of  conscience 
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and  the  universal  governing  principles  of  our  nature     1868. 
and  being.     The  former  is  beyond  the  reach  of  the    Term7 
human  law-giver;  and  the  latter,  while  still  controU-         . — 
ing  the  intercourse  of  nations,  is  substituted  in  society       v. 
h\  civil  or  7aunicipal  law.     Still,  our  contracts  are   \feal8. 
sensibly   influenced  by  considerations   pertaining   to       [272 
their  nvorcd  or  natural  obligation  on  the  one  hand,  and 
their  legal  obligation  on  the  other.     Thus,  in  our  deal- 
ings, what  a  different  value  do  we  attach  to  the  pecu- 
niary obligation  of  a  man  of  probity,  punctuality  and 
means,  and  of  another,  doubtful  in  his  circumstances 
and  careless  of  his  engagements  ?     In  the  former  case, 
there  will  be  no  thought  of  a  day  in  court  or  the  ser- 
vices of  a  sheriff;  in  the  latter,  it  would  be  imprudent 
toieckon  upon  payment  save  at  the  end  of  the  law; 
so  that  it  is  not  without  reason  that  Justice  Johnson 
[Ogden  v.  Saunders)  contended,  that  "the  obligation 
of  contiacts  will  be  found  to  be  measured  neither  by 
the  moial  law  alone,  nor  by  the  universal  law,  nor  by 
the  laws  of  society  alone,  but  by  a  combination  of  the 
three;  an  operation  in  which  the  moral  law  is  explained 
and  applied  by  the  law  of  nature,  and  both  modified 
and  adapted  to  the  emergencies  of  society  by  positive 
law.''     Storv  on  Const.  §  1378. 

Let  us  now  advance  another  step  in  this  enquiry,  and 
consider  vrhat  is  meant  by  the  term  'Hmpairing.'^'' 
To  this  end,  it  will  be  useful  to  advert  briefly  to  the 
history  of  this  constitutional  provision,  and  the  mis- 
chiefs which  led  to  it.  In  reply  to  tl.e  question,  what 
were  the  laws  in  the  mind  of  the  framers  of  this  pro- 
vision? Judge  Marshall  {Sturges  v.  Crovmmshield^  4 
Wheat.  R.  122,  204,)  said  :  **They  were  such  as  grew 
out  or  the  general  distress  following  the  war.  Paper 
rconey  was  issued ;  worthless  lands  and  other  property 
of  no  ase  to  the  creditor  were  made  a  tender,  and  the 
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1868.  tiine  of  payment  stipulated  in  the  contract  was  extended 
Termf  Jy  laxoy  In  his  Life  of  Washington,  the  state  of 
—  parties  upon  these  measures  is  thus  giaphically 
V.  sketched:  '*The  discontents  and  uneasiness  arising,  in 
Aals!^  a  gieat  measure,  from  the  embarrassments  in  which  a 
273]  great  number  of  individuals  were  involved  continued  to 
become  more  extensive.  At  length,  two  great  paities 
were  formed  in  every  State,  which  were  distinctly 
marked,  and  which  pursued  distinct  objects  with  syste- 
matic ariangera en t.  The  one  struggled  with  u nabated 
zeal  for  the  exact  observance  of  public  and  private  en- 
gagements. The  distresses  of  individuals  were,  they 
thought,  to  be  only  aUeviated  by  industry  and  fru- 
gality ;  not  by  the  relaxation  of  the  laws  or  a  sacrifice 
of  the  rights  of  others.  The  other  party  marked  out 
for  itself  a  more  indulgent  course.  Viewing  with  ex- 
treme tenderness  the  case  of  the  debtor,  their  efforts 
were  unceasingly  directed  to  his  relief.  To  ex^ict  a 
faithful  compliance  with  contracts  was,  in  their  opinion, 
a  measure  too  liarsh  to  be  insisted  on,  and  was  one 
which  the  people  would  not  bear.  They  were  uni- 
forncly  in  favor  of  relaxing  the  administration  of  jus- 
tice and  of  affording  facilities  for  the  payment  of 
debts,  or- of  suspending  their  collection  and  of  remit- 
ting taxes.  In  many  States  the  paities  last  mentioned 
constituted  a  decided  majority  of  the  people,  and  in 
all  of  them  it  w  as  very  powerful.  The  emission  of 
paper  money;  tlie  delay  of  legal  proce^ings^  and  the 
suspension  of  the  coUection  of  taxes,  were  the  fruits 
of  their  rule  wherever  they  were  completely  domi- 
nant." Mr.  Madison's  testimony  is  to  the  same 
effect:  '^In  the  international  administration  of  the 
States,  a  violation  of  contracts  had  become  familiar  in 
the  form  of  depreciated  paper  made  a  legal  tender;  of 
property  substituted  for  money;  of  instalment  laws, 
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and  of  the  occlusion  of  courts  of  justice,  although  evi-     1868. 
dent  that  all  such  interferences  affected  the  rights  of    Term. 
other  States,  relatively  creditors,  as  well  as  citizens  "ZT"^ 
creditors  within  the  States."     In  the  State  of  North       v. 
Carolina,  smarting  under  this  extreme  policy  of  reliefs    '&al8. 
this  prohibition  of  the  constitution  was  specially  advo- 
cated by  a  member  of  the  convention,  on  the  ground 
that  a  sister  State  could  not  again  do  what  they  had       [274 
heretofore  done — '*make  pine  barren  acts  to  discharge 
their  debts;  declare  that  our  citizens  shall  be  paid  in 
sterile,  inarable  lands  at  an  extravagant  price;  pass 
instalment  laws,  procrastinating  the  payment  of  debts 
due  from  their  citizens  for  years.'' 

This  contemporaneous  history  of  the  legislation  out 
of  which  this  restriction  grew,  and  these  declarations 
of  framers  of  the  constitution,  conclusively  prove  that 
this  clause  was  designed  to  interdict  to  the  States  all 
legislative  interference  with  contracts,  such  as  had  so 
disastrously  relaxed  the  morals,  interrupted  the  com- 
merce, and  disturbed  the  harmony  of  the  States.  For 
obvious  reasons,  no  attempt  was  made  to  enumerate 
cases  within  this  prohibition;  but  its  terms  were  so 
comprehensive  as  clearly  to  embrace  the  antecedent 
mischiefs,  to  which  it  was  specially  directed,  as  well 
as  to  provide  against  future  evils  of  the  same  kind. 
The  Supreme  Court  of  thp  United  States  has,  in  a  long 
series  of  decisions,  announced  their  conclusion  **that 
any  law  which  enlarges,  abridges  or  in  any  manner 
changes  the  intentions  of  the  parties,  resulting  from 
the  stipulations  in  the  contract,  necessarily  impairs  it. 
The  manner  or  degree  in  which  this  change  is  effected 
can  in  no  respect  influence  the  conclusion;  for  whether 
the  law  affect  the  validity,  the  construction,  the  dura- 
tion, the  discharge  or  the  evidence  of  the  contract,  it 
impairs  the  obligation,  though  it  may  not  do  so  to  the 
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1868.  same  extent  in  all  the  supposed  cases.  Any  deviation 
Term7  from  its  terms  by  postponing  or  accelerating  the  period 
.  of  performance  which  it  prescribes;  imposing  condi- 
V.  tions  not  expressed  in  the  contract;  or  dispensing  with 
&  ale.  ^^^  performance  of  those  which  are  a  part  of  the  con- 
tract, however  minute  or  apparently  immaterial  in 
their  effect,  {7njjairs  its  obligation."  Ogdcn  v.  Saun- 
ders, 12  Wheat.  K.  213,  327;  Green  v.  Biddle,  8 
Wheat.  K.  1,  84.  In  some  of  the  judicial  expositions 
275]  of  this  clause,  it  is  to  be  regretted  that  an  incautious 
qualification  of  this  term  ^^impairing^^  has  crept  into 
the  language  of  the  courts,  for  which  I  can  find  no 
warrant.  In  that  bra.nch  of  the  doctrine,  which  I 
shall  have  no  occasion  to  examine,  touching  the  dis- 
tinction between  obligation  and  remedy,  it  is  frequently 
said  that  the  latter  may  be  changed  so  that  it  does  not 
materially  impair  the  former.  This  epithet  is  vague, 
uncertain  and  calculated  to  confuse  and  mislead.  A 
better  guide  is  afforded  us  by  Justice  Woodbury,  in 
Planters'  Bank  v.  Sharp  i&aL,(y  How.  U.  S.  R.  301, 
327,  where  he  says:  '*One  of  the  tests  that  a  contract 
has  been  impaired  is,  that  its  value  has  by  legislation 
been  diminished.  It  is  not,  by  the  constitution,  to  be 
impaired  at  all.  This  is  not  a  question  of  degree,  or 
manner,  or  cause,  but  of  encroaching  in  any  respect 
on  its  obligation,  dispensing  with  any  part  of  its  force. '' 
The  final  term  of  this  prohibitory  clause  requires 
neither  explanation  nor  comment.  The  meamng  of 
^'contracV^  is  well  understood,  and  is  not  open  to  dis- 
putation. It  is  only  necessary  to  add,  that  it  applies 
to  all  contracts,  whether  verbal  or  written,  express  or 
implied,  executory  or  executed,  whether  between  in- 
dividuals, corporations,  States  and  individuals,  or  be- 
tween separate  States.  It  may  as  well  exist  in  the 
form  of  a  grant,  public  or  private,  as  of  mutual  under- 
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takings.     Whatsoever  its  character  may  be,  it  is  se-     1868. 

cure  from  all  legislative  control  or  modification;  and    xermT 

the  public  faith  is  solemnly  pledged,  under  all  circum-  — 

stances  and  in  spite  of  all  temptations,  to  uphold  its       v. 
.   ,        .,  Steams 

integrity.  &  als. 

In  these  comments  on  this  clause  of  the  constitution, 
I  have  ventured  on  no  principle  which  is  not  conceded 
in  all  the  cases  in  which  this  restriction  has  been  judi- 
cally  considered.  I  am  not  aware  of  any  authority 
against  the  positions  I  have  taken;  nor  have  I  so  far 
run  counter,  in  any  respect,  to  the  common  concessions 
of  the  opposing  counsel  in  this  case.  And  yet  I  shall  [276 
apply  no  other  doctrine  to  the  solution  of  our  present 
enquiries.  The  variance  and  the  dilHculty  will,  doubt- 
less, oc<3ur  in  determining  the  state  of  facts,  to  which 
this  conceded  law  shall  be  applied.  Nor  Joes  it  seem 
to  me  there  can  be  any  serious  discrepancy  of  views  in 
the  ascertainment  of  the  real  nature  and  effect  of  the 
contract  in  this  case.  Had  it  pleased  the  parties  to 
corifine  their  dealings  to  the  conveyance  of  the  tene- 
ment on  the  one  hand,  and  the  taking  of  the  negoti- 
able notes  on  the  other,  a  very  different  question 
would  exist  as  to  the  means  of  enforcing  payment  and 
as  to  legislative  control  over  such  remedies.  In  such 
an  event  it  would  have  been  in  the  contemplation  of 
the  parties  that  satisfaction,  if  not  voluntary,  could 
only  be  coerced  by  a  resort  to  the  courts.  But  the 
parties  did  not  stop  at  this  point.  The  vendor  had 
not  the  security  he  wished.  A  supplementary,  though 
distinct  contract  was  entered  into.  It  coQsists  of  the 
deed  of  trust  of  the  19th  September,  1860.  It  has  the 
dignity  and  solemnity  of  a  sealed  instrument.  The 
appellant  thereby  conveys  to  Jas.  M.  Taylor  and  John 
Enders  (trustees)  his  house  and  lot  in  trust  to  secure 
to  John   M.    Gregory   the  payment  of  the  sum  of 
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1868.     $13,299.55,  due  by  ten  negotiable  notes,  drawn  by  the 

Term7  grantor  and  payable  to  said  Gregory,  with  the  follow  ing 

-z— ; — stipulation,  viz:  *'In  the  event  that  default  shall  be 

Tavlor  r  '  -  ,  .        j 

V.       made  in  the  payment  of  either  of  the  above  mentioned 

^&als!^  notes  as  they  become  due  and  payable,  then  the  trus- 
tees, or  either  of  them,  on  being  required  so  to  do  by 
the  said  John  M.  Gregory,  his  executors,  administra- 
tors or  assigns,  shall  sell  the  property  hereby  con- 
veyed. And  it  is  covenanted  and  agreed  between  the 
parties  aforesaid,  that  in  case  of  a  sale,  the  same  shall 
be  made  after  first  advertising  the  time,  place  and 
terms  thereof  fcr  fifteen  days  in  some  newspaper  pub- 
lished in  the  city  of  Richmond,  and  upon  the  follow  - 
277]  ing  terms,  to  wit:  For  cash  as  to  so  much  of  the  pro- 
ceeds as  may  be  necessary  to  defray  the  expenses  of 
executing  this  trust,  the  fees  for  drawing  and  record- 
ing this  deed,  if  then  unpaid,  and  to  discharge  the 
amount  of  money,  principle,  interest  and  charges, 
then  payable  upon  the  said  notes;  and  if  at  the  time 
of  such  sale  any  of  said  notes  shall  not  have  become 
due  and  payable,  and  the  purchase  money  be  suflScient, 
such  part  or  parts  of  the  said  purchase  money  as  will 
be  sufficient  to  pay  oflf  and  discharge  such  remaining 
note  or  notes  shall  be  made  payable  at  such  time  or 
times  as  the  said  remaining  note  or  notes  will  become 
due,  the  payment  of  which  part  or  parts  shall  be 
properly  secured ;  and  if  there  be  any  residue  of  said 
purchase  money,  the  same  shall  be  made  payable  at 
such  time,  and  be  secured  in  such  manner,  as  the  said 
George  A.  W.  Taylor,  his  executors,  administrators 
or  assigns  shall  prescribe  and  direct;  or  in  case  of  his 
or  their  failure  to  give  such  direction,  at  such  time  and 
in  such  mauner  as  the  said  trustees  or  either  of  them 
shall  think  fit."  Here  it  will  be  seen  that  the  debtor, 
who  now  prays  the  benefit  of  the  sta}'  law,  had  con- 
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tracted  with  his  creditor  and  his  assigns  for  all  the  1868. 
means  and  conditions  whereby  payment  was  to  be  TermT 
made,  by  a  sale  of  the  property.  The  deed  estab-  ~  j 
lished  all  the  agencies  for  the  execution  of  the  trust.  v. 
UnUke  a  mortgage,  it  contemplated  no  day  in  court  ^j^ala. 
for  foreclosure  or  redemption;  nor  sale  under  the  di- 
rection and  terms  of  the  court,  and  by  its  oflBcers. 
But  its  design  was  to  avoid  the  processes  of  the  law, 
and  to  confide  to  impartial  agents  summary  means  of 
realizing  the  objects  of  the  trust.  Had  the  parties, 
by  the  nature  of  their  agreement,  as  in  case  of  a  mort- 
gage, been  thrown  upon  the  courts  for  redress,  they 
might  have  been  amenable  to  the  control  which  the 
Legislature  possesses  over  judicial  remedies;  but  when 
they  have,  by  their  own  stipulations  and  for  very  ob- 
vious reasons,  sought  to  preclude  themselves  from  such 
a  resort,  the  debtor  cannot  avail  himself  of  this  sus-  [278 
pension  of  sale  without  altering  the  terms  of  his  con- 
tract and  violating  the  intentions  with  which  it  was 
entered  into.  What  is  a  deed  of  trust  ?  It  is  a  form 
of  security  which  has,  in  our  practice,  superseded  the 
mortgage,  and  doubtless  for  the  very  reason  that  it 
does  not  require  the  intervention  of  ihe  courts.  The 
introduction  of  trustees  as  impartial  agents  of  the 
creditor  and  debtor,  admits  of  a  convenient,  cheap 
and  speedy  execution  of  the  trust,  and  involves  none 
of  the  expenses  and  delays  attendant  upon  mortgages. 
At  an  early  period  it  met  with  some  resistance  from 
the  court  and  the  bar,  though  feeble  and  ineffectual. 
It  was  deprecated  as  an  engine  of  oppression  in  the 
hands  of  the  creditor.  It  was  denounced  as  a  pocket- 
judgment.  Where  the  creditor  was  trustee,  it  lost  its 
peculiar  character,  and  was  treated  as  a  moitgage. 
Upon  the  false  assumption  that  the  trustee  was  but 
the  agent  of  the  creditor,  it  was  urged  in  argument 
Vol.  xviii — 38 


Digiti 


ized  by  Google 


298  COURT   OF    APPEALS    OF    VIRGINIA. 

18^.     upon  the  court  in  the  case  of  JI088  v.  XorveU^  3  Munf. 

Term7  ^^^N  ^^^^  deeds  of  tiust  were  nothing  but  mortgages, 

-,    ,       and  could  only  be  enforced  by   bill  in  equity.     But 
V.       this  pretension  of  counsel  seems  to  have  received  no 

A  alg.    countenance  from  the  court.     It  is  now  a  favorite  se- 
curity for  the  payment  of  money,  closely  interwoven 
with  the  transactions  of  business,  and  firmly  estab- 
Itshed  by  the  practice  of  the  country  and  the  sanction 
of  the  courts.     It  has,  doubtless,  aided  credit,  facili- 
tated the  collection  of  debts,  and  saved  to  the  debtor 
the  costs  of  legal  proceedings.     But  if  its  convenience 
and  advantages  were  less,  and  its  evils  overweighed 
these,  there  would  be  nothing  in  scch  consideiations 
to  loosen  the  bonds  which  the  debtor  has  chosen  to  put 
upon  himself.     It  is  eminently  a  self-executing  con- 
tract.     All  the  instrumentalities  are  appointed  by  it 
for  its  final  discharge  according  to  the  declared  inten- 
tions of  the  parties.     The  deed  now  before  us  is  Tay- 
279]        lor's  contract  that,  upon  default,  a  sale  of  his  property 
shall  be  had,  under  pi^escribed  terms,  for  the  payment 
of  the  creditor  or  his  assigns,  &c.     The  trustees  ajid 
creditoi  are  purchasers  for  value.     The  latter  has  the 
privilege  of  requiring  the  former,  under  the  stipulated 
terms  and  conditions,  to  make  his  money  by  a  sale; 
and  the  grantor  in  the  deed  has  obliged  himself  thereto 
by  his  own  deliberate  covenants.      How,  then,  can 
that  sale,  when  properly  ordered,  be  suspended  for  a 
fixed   term,   without  violating  the  intentions  of  the 
parties  and  destroying  the  obligation  of  their  contract  ? 
Shall  it  be  said  that  a  sale  is  a  remedy^  that  may  be 
likened  to  legal  process,   and  as  such   liable   to  be 
changed  and  modified  by  the  Legislature  ?     If  so,  there 
is  at  least  this  material  difference,  that  it  is  a  remedy 
of  the  party's  own  appointment,  and  the  very  essence 
of  his  contract.     It  cannot  be  segregated  from  it  and 
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treated  as  an  extrinsic  remedy  within  the  pale  of  legis-  1868. 
lative  jurisdiction.  Strip  from  a  deed  pf  trust  this  fea-  Tem7 
ture  of  sale^  and  it  is  meaningless.  It  loses  its  charac-  ^^  ^^^ 
teristic  and  vital  principle.  The  whole  deed  is  one  v. 
entire  contract  all  whose  covenants  are  inseparable,  &  als. 
and  have  a  common  relation  and  bearing  upon  the 
main  cential  design  of  the  instrument,  namely,  the 
erforcement  of  the  trust  in  pais  without  suit  at  law 
or  in  equity.  But  suppose  this  version  is  wrong,  and 
that  you  may  separate  it  into — 1.  A  lien  for  the  se^ 
curity  of  the  debt;  and  2.  A  remedy  for  its  collection 
I  am  still  at  a  loss  for  any  real,  substantial  analogy 
to  the  Judicial  remedies,  which  are  exempted,  in  a  cer- 
tain sense  and  with  certain  qualifications,  from  this 
prohibitory  clause.  The  one  arises  out  of  the  con- 
tract itself;  the  others  are  the  offspring  of  the  legisla- 
tive will,  and  pertain  to  the  judicial  system  of  the 
State.  From  this  analysis  ot  this  instrument,  I  infer 
with  confidence  that  there  is  no  foundation  for  the 
argument  of  the  appellant's  counsel,  that  this  deed  is 
not  a  contract,  but  nothing  but  a  remedy,  in  the  mean- 
ing of  that  controverted  and  indeterminate  doctrine  [280 
as  to  the  limits  of  legislative  power  over  remedies,  as 
distinguished  from  the  obligation  of  contracts.  The 
authorities  that  were  cited  in  support  of  this  position — 
as  that  the  recital  in  a  deed  of  trust  does  not  change 
the  dignity  of  a  debt  thereby  secured,  and  that  there 
are  well  established  principles  of  equitable  jurisdiction 
over  the  execution  of  such  deeds — do  not  tend  to  prove 
that  these  instruments  are  regarded  or  treated  as 
remedies,  and  divested  of  the  attributes  ot  contracts. 
It  is  very  true,  as  remarked  by  Justice  Johnson  in 
Ogden  v^.  Saunders,  that  '*in  an  advanced  state  of 
society,  all  contracts  of  men  receive  a  relative  and  not 
a  positive  interpretation.     The  State  constru'^s  them, 


Digiti 


ized  by  Google 


300  COURT    OF    APPEALS    OF    VIRGINIA. 

1868.     the  State  applies  them,  the  State  controls  them,  and 

Term.^  the  State  decides  how  far  the  social  exercise  of  the 

'~^1[^  rights  which  they  give  over  each  party  can  be  justly 

V.       asserted."     This  jurisdiction,  therefore,  attaches  to 

&  als.    them  as  contracts  ;  and  it  is  a  mistake  to  suppose  that 

such  judicial  cognizance  is  at  all  predicated  of  them 

as  remedies,  or  justified  on  any  such  pretext. 

Here,  by  the  special  terms  of  the  deed,  and  accord- 
ing to  the  intention  of  the  parties,  the  sale  should 
have  taken  place  as  advertised,  on  the  4:th  May,  1866; 
but  the  law  steps  in  and  postpones  it  by  one  act  to  1st 
January,  1868,  and  by  another  to  1st  January,  1869. 
Does  not  this  intervention  plainly  defeat  the  agr^- 
ment  of  the  parties  and  the  obligation  of  the  contKict  ? 
It  was  admitted  in  argument,  that  if  the  Legislature 
had  undertaken  to  protract  the  maturity  of  the  notes 
and  the  happening  of  the  default,  it  would  have  been 
a  usurpation  of  authority  and  an  infraction  of  the  con- 
stitution; is  it  less  so  when  the  law  arrests  the  parties, 
and  withholds  them,  or  either  of  them,  from  reaping 
the  fruits  of  their  agreement  for  a  sale  ?  If  a  material 
stipulation  be  defeated,  it  surely  could  not  be  said 
281]  with  any  plausibility  that  the  obligation  of  the  rx)n- 
tract  was  not  impaired  in  the  meaning  of  this  restric- 
tion. 

I  have  thus  endeavored  to  show  that  this  case  is  a 
peculiar  one,  does  not  involve  the  intricate  doctrine 
relating  to  legislative  changes  of  judicial  proceedings 
and  processes,  mesne  and  final,  and  should  be  decided 
by  a  practical  interpretation  of  the  constitution,  and 
the  ordinary  rules  of  reasoning.  The  authoiity  of 
adjudicated  cases  can  only  be  brought  to  our  aid 
through  analogy,  and  the  application  of  the  reason- 
ings employed  in  them.  Nevertheless,,  it  is  well  to 
examine  how  far  the  positions  I  have  taken  are  forti- 
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fied  by  authority.  The  case  of  Pool  v.  Young^  7  1868. 
Monr.  R.  538,  is  very  pertinent  to  this  case.  It  was  xerm^ 
there  made  a  question,  whether  the  relief  laws  of  "^Tj — 
Kentucky,  giving  an  indulgence  of  two  years  unless  v. 
bank  paper  was  leceived  in  payment,  and  forbidding  ^^sfalT^ 
a  sale  for  less  than  three-fourths  of  the  appraised 
value,  could  defeat  the  stipulations  of  a  prior  mort- 
gage, empowering  the  mortgagee,  on  default  of  pay- 
ment, to  sell  the  estate  for  ready  money :  and  it  was 
held  that  the  chancellor  was  bound  to  specifically  en- 
foice  the  contract  by  a  sale  for  cash  in  hand^  whether 
those  statutes  were  regarded  as  constitutional  or  not; 
and  further,  that  such  stipulations  of  the  parties  fixing 
the  remedy  for  a  breach  of  their  contract  must  govern 
the  chancellor  as  the  law  of  the  case.  The  reasoning 
of  the  court  is  so  apposite  to  our  present  investiga- 
tions, that  I  cannot  refrain  from  submitting  the  fol- 
lowing copious  extract  froir  it:  **If  this  case  was 
not  one  peculiarly  circumstanced,  (as  it  really  is,)  it 
would  be  suflScient  for  us  to  refer  to  the  cases  of  Lap%- 
Uy  V.  Brashear  and  Blair  v.  Williams^  4  Litt.  K. 
34-47,  to  prove  that,  according  to  the  settled  course 
of  decision  in  this  court,  the  plaintiff  in  error  would 
not  be  entitled  to  the  credit  of  two  years  secured  by 
the  act  of  Assembly,  because  that  the  act  in  this  re- 
spect is  in  contravention  of  the  constitution  of  the  [282 
United  States.  But  it  is  not  necessary  to  rest  on 
these  decisions.  They  show  that  the  bare  understand- 
ing that  the  contract,  when  made  under  existing  law, 
includes  that  law  in  its  composition,  precludes  the  ope- 
ration of  such  an  act;  but  here  there  is  no  necessity 
of  implying  such  an  understanding,  for  there  is  an 
express  agreement  between  the  parties  regulating  and 
fixing  the  remedy  betweeri  them  in  the  mortgage,  if 
the  estate  should  be  sold  for  the  purpose  of  raising 
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1868.  the  money  due.  Nor  is  it  necessary  to  enquire, 
Term^/  whether  the  act  requiring  estates  to  be  valued,  and  if 

— — j —  they  should  not  bring  three-fourths  of  that  value,  di- 
V.  recting  them  not  to  be  sold  at  all,  comes  within  the 
&a\B,  principles  recognized  in  Blmr^  dtc.  v.  WiUiains  and 
LapBley  v.  BrasJiear^  and  is  therefore  unconstitutional 
so  far  as  it  operates  upon  contracts  made  before  its 
passage.  For  the  stipulation  of  the  parties  in  this  in- 
stance meets  that  case,  and  excludes  the  application 
of  the  valuation  act.  In  the  condition  to  ttiis  mort- 
gage is  the  following  express  stipulation:  'If  the  said 
Pool  shall  neglect  or  refuse  to  pay  any  or  all  of  the 
sums  aforesaid  as  they  become  due  to  the  said  Young 
then  said  Young  may,  by  giving  twenty  days'  notice 
at  the  public  houses  in  the  town  of  Winchester,  in 
writing,  proceed  to  sell  to  the  highest  bidder, /br 
ready  money ^  from  time  to  time,  so  much  of  the  said 
land  as  will  meet  all  deficiency  of  consideration  money, 
with  interest  and  all  costs;  and  the  balance,  after  all 
is  paid,  shall  be  paid  over  to  said  Pool.  *  Kow  it  will 
be  seen  that  applying  the  act  of  indulgence  by  a  sale 
of  two  years,  unless  bank  paper  was  taken,  or  the 
valuation  act  either,  will  expressly  and  essentially 
alter  and  change  these  stipulations  between  the  par- 
ties. Either  of  these  acts  incor])orated  with  and  bear- 
ing upon  their  contract  would  make  it  read  that,  in- 
stead of  selling  for  ready  money.  Young  should  sell 
for  bank  paper  at  a  credit  of  three  months,  and  for 

283]  money  at  the  end  of  two  years;  and  if  the  property 
should  not  sell  for  three-fourths  of  its  appraised  value 
in  the  opinion  of  commissioners  appointed  for  that 
purpose,  he  should  not  sell  at  all.  To  admit  a  subse- 
qutsnt  act  of  the  Legislature  thus  to  modify  and  essen- 
tially vary  the  written  stipulations  of  the  party, 
would  concede  to  the  Legislature  a  power  to  make  a 
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new  contract  and  destroy  the  old  altogether — a  power     1868. 
not  assumed  by  the  letter  of  the  act  itself,  for  it  only    Tera7 
professes  to  operate  on  general  remedies.     The  stipu-  ~    j 
lation  of  the  parties  applies  to  the  remedy  and  regu-       v. 
latesit;  fixes  its  terms  and  its  credit  and  what  is  to     &als. 
be  taken  in  payment,  and  provides  for  an  uncondi- 
tional sale  without  any  fixed  value,  except  so  much 
leady  money  as  the  estate  would  bring.     It  was  com- 
petent for  the  parties  to  make  such  a  contract.     Theie 
was  no  law  forbidding  it  when  it  was  made.     It  was 
then  both  fair  and  legal.     How,  then,  can  a  Legisla- 
tore  change  the  words,  sense  and  substance  of  the 
agreement  ?     It  is  true  that  Young  did  not  himself 
attempt  to  execute  this  stipulation  without  the  aid  of 
a  court  of  equity;  but  this  was  to  the  benefit  of  his 
adversary,  who  now  complains,  &c. 

This  extract  demonstrates  that  that  case  is  an  author- 
ity directly  in  point,  and  was  decided  by  the  course  of 
reasoning  which  I  have  pursued.  Applying  its  doc- 
trine here,  I  am  authorized  to  contend  that  this  act 
of  March  2,  1866,  makes  a  virtual  interpolation  in  the 
contract,  by  which  it  adds  a  new  condition,  suspend- 
ing the  sale  beyond  the  period  of  default  as  fixed  by 
the  parties. 

I  have  also  found  another  case,  very  closely  approxi- 
mating this,  as  far  as  I  can  judge  by  the  abstracts  of 
it.  I  regret  I  have  not  access  to  the  report  of  it,  and 
must  content  myself  with  a  brief  statement  of  it,  as 
derived  from  treatises  upon  this  subject.  It  is  a  deci- 
sion from  Pennsylvania,  and  is  thus  quoted  in  the 
American  Law  Register  1863-4,  N.  S.  p.  107: 
'*Where  the  parties  to  a  contract  expressly  include  in  [284 
it  the  legal  remedy  by  which  it  is  to  be  enforced,  the 
Legislature  cannot  pass  any  law  to  change  the  reme- 
dial process  agreed  upon.     The  defendant  having  ex- 
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1868.     pressly  wai\?ed  all  stay  of  execution,  an  act  giving  a 
Term!*^  stay  in  all  such  cases  was  held  unconstitutional  as  to 

~ — —  such  contract."  Billm^yer  v.  Evans^  4  Wright's  R 
V.  324.  It  is  somewhat  more  fully  stated  in  the  recent 
&als!^  treatise  of  Metcalf  on  Contracts,  p.  334,  as  follows: 
^'A  statute  of  Pennsylvania  granted  a  stay  of  execu- 
tion under  certain  conditions  on  all  judgments  cr 
debts  upon  which  stay  of  execution  had  been  or  might 
be  waived  by  the  debtor  in  any  original  obligation  or 
contract  upon  which  judgment  had  been  or  might 
thereafter  be  obtained.  In  a  case  in  which  debtors, 
by  a  sealed  instrument,  authorized  an  entry  of  judg- 
ment against  them,  Svithout  any  stay  of  execution 
after  the  day  of  payment,'  it  was  held  that  this  was 
a  release  of  their  right  to  a  stay  of  execution,  and  be- 
came a  part  of  their  contract,  and  that  the  Legislature 
could  not  constitutionally  authorize  a  stay  of  execution 
beyond  the  limit  of  that  contract."  S.  C.  40  Penn- 
sylvania State  R.  324. 

It  seems  to  me  that  the  parties  here,  by  agiedng 
upon  agencies  exterior  to  the  courts  for  final  satisfac- 
tion, as  effectually  precluded  any  inferences  therewith 
by  law  as  if  they  haa  expressly  bound  themselves  not 
to  take  aavantage  of  any  subsequent  legislation  in 
conflict  with  their  express  understanding.  The  case 
would  not  be  at  all  stronger  if  the  parties,  by  ref®- 
ence  to  past  or  anticinated  legislation,  had  stipulated 
that  it  should  in  no  wise  affect  their  agre^nent 
They  had  a  constitutional  guarantee  for  the  exempti<m 
of  their  contract  from  legislative  infraction;  and-  % 
positive  covenant  on  their  part  to  that  end  would  ha^ 
been  merely  supererogatory,  and  would  have  imparted 
no  additional  sanction  to  the  contract.  It  is  on  lbs 
gi'ound  I  invoke  the  authority  of  that  case  to  sustaa 

^Sb']       the  views  I  have  advanced.     I  am  further  sustained 
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in  this  position  by  the  language  of  the  Supreme  Court     1868. 
in  McCracken  v.   Hayward,  2  How.   U.  S.  R.   608:  '^Tera? 
'^If  the  defendant,"  says  Justice  Baldwin,  ^*had  made  ~ — j — 
such   an  agieement    as  to   authorize  a  sale  of  his       v. 
property,  which  should  be  levied  on  by  the  sheriff,  for     &  als!^ 
sach  price  as  should  be  bid  for  it  at  a  fair  public  sale 
on  reasonable  notice,  it  would  hate  conferred  on  the 
plain tiflF  a  right  which  the  constitution  made  inviola- 
ble; and  it  can  make  no  difference  whether  such  right 
u  conferred  hy  the  terms  or  the  law  of  the  contract,'^'* 
In  seeking  for  a  practical  test  to  ascertain  whether 
a  law  pertains  to  the  remedy  or  obligation  of  a  con- 
tract, I  have  not  found  a  better  one  than  is  furnished 
in  a  case  cited  and  relied  on  by  the  appellant's  coun- 
sel— Morse  v.  Goold  <&  als.j  1  Ken.  R.  281.     In  that 
case,  an  act  exempting  certain  property  from  sale  on 
execution  for  debts  contracted  prior  to  its  passage, 
was  held  to  be  constitutional  because  it  modifies  the 
remedy,  and  neither  destroys  it  nor  substantially  im- 
pairs its  efSciency.     Denio,    J.,    in  delivering  the 
opinion  cf  the  court,  points  to  this  as  a  guide  to  de- 
termine the  action  of  the  law   upon  the  obligation  ; 
"The  most  obvious  method  by  which  a  contract  may 
be  impaired  by  legislation  would  be  the  alteration  of 
some  of  its  terms  or  provisions,  so  that,  assuming  the 
vaUdity  of  the  la\^ ,  the  parties  would  be  relieved  from 
something  which  they  had  contracted  to  do,  or  would 
be  obliged  to  do  something  which  the  contract  did 
not  originally  require."     Adopting  this  test,  is  there 
my  question  that  Taylor  is  relieved  by  this  law  from 
Jie  sale  of  his  property,  for  which  he  had  covenanted, 
ind  Gregory's  assignee  obliged  to  wait  for  his  money 
beyond  the  time  agreed  upon  ? 

The  deed  of  trust,  as  I  have  shown,  is  so  peculiar 
o  this  State  that  the  foregoing  are  the  most  sti iking 
Vol.  XVIII — 39 


Digiti 


ized  by  Google 


306  COUKT    OF    APPEALS    OF    VIRGINIA. 

1868.     illustrations  and  confirmations  of  my  views  that  1 
TennJ  have  found  among  the  numerous  adjudications  on  the 
, —  subject  that  I  have  examined.     But  this  instrument  is 
V.       so  nearly  akin  to  a  mortgage,  differing  only  in  the  in- 
&  als.    tervention  of  trustees,  and  its  capacity  to  be  executed 
286J        without  suit,  we  may  consider  it  as  ruled  by  the  lead- 
ing case  of  Branson  v.  Kinzie^  1  How.  U.  S.  II.  311. 
It   was   there   held,  that  a  State  law  passed  subse- 
quently to  the  execution  of  a  mortgage,  which  de- 
clares that  the  equitable  estate  of  the  mortgagor  shall 
not  be  extinguished  for  twelve  months  after  a  sale 
under  a  decree  in  chancery,  and  which  prevents  any 
sale  unless  two-thirds  of  the  amount  at  which  the 
property  has  been  valued  by  appraisers  shall  be  bid 
therefor,  is  within  the  clause  of  the  constitution  of 
the  United  States  prohibiting  a  State  from  passing  a 
law  impairing  the  obligation  of  contracts. 

There  was  a  peculiar  feature   in   this   mortgage, 
whereby  the  mortgagee,  on  default  of  payment,  was 
authorized  to  enter  on  the  premises  and  sell  them  at 
public  auction,  and  to  retain  out  of  the  money  thus 
raised  the  amount  cue,  and  to  pay  the  overplus,  if 
any,  to  the  mortgagor.     This  might  seem  to  appioach 
more  nearly  to  the  case  of  our  trust  deed;  but  inas- 
much as  a  couit  of  equity  would  view   with  jealousy 
the  action  of  the  creditor  in  such  a  position,  and  in- 
tervene on  a  reasonable  pretext  to  restrain  him  from 
damaging  his  debtor,  this  feature  of  the  contract  was 
only  incidentally  noticed.     It  is  thus  treated  in  the 
opinion  of  the  court:     *'In  the  case  before  us,  the 
conflict  of  these  laws  with  the  obligations  of  the  con- 
tract is  made  the  more  evident  by  an  express  cove- 
nant contained  in  the  instrument  itself,  whereby  the 
mortgagee,  in  default  of  payment,  was  authorized  to 
enter  on  the  premises  and  sell  them  at  public  auction. 
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and  to  retain  out  of  the  money  thus  raised  the  amount  1868. 
doe,  and  to  pay  the  overplus,  if  any,  to  the  mortga-  Term7 
gor.  The  difiference  between  the  right  annexed  by  "^'i 
law  and  that  given  by  this  covenant  consists  in  this,  v. 
that  in  the  former  case,  the  right  of  sale  must  be  ex-  &  ale 
ereised  under  the  directions  of  the  court  of  chanceiy  [^^'^ 
upon  such  terms  as  it  shall  prescribe,  and  the  sale  made 
by  an  agent  of  the  court;  in  the  latter,  the  sale  is  to 
be  made  by  the  party  himself.  But  even  under  this 
covenant,  the  sale  made  by  the  party  is  so  far  subject 
to  the  supervision  of  the  court  that  it  will  be  set  aside 
and  a  new  ordered,  if  reasonable  notice  is  not  given, 
or  if  the  pioceedings  be  regarded  in  any  respect  as 
contrary  to  equity  and  justice.  There  is,  therefore, 
in  truth,  but  little  material  diflfeience  between  the 
rights  of  the  mortgagee,  with  or  without  this  cove- 
nant. The  distinction  consists  rather  in  the  form  of 
the  remedy  than  in  the  substantial  right,  &c.  But  I 
submit,  had  the  sale  been  devolved,  as  under  our  trust 
ileed,  upon  a  disinterested  third  party,  regarded  as 
the  agent  of  both  debtor  and  creditor,  this  covenant 
would  have  been  deemed  by  the  court  deciding  this 
case,  if  not  conclusive  of  it,  at  least  far  more  signifi- 
cant and  decisive.  But  tho  gist  of  this  decision  was 
the  incompetency  of  the  Legislature  to  enlarge  the 
estate  of  a  mortgagor  after  a  decree  of  foreclosure,  or 
to  clog  the  sale  with  conditions  that  might  suspend  or 
defeat  it.  This,  too,  was  where  the  remedies  sprung 
from  the  courts,  and  were  necessarily  ordained  by  the 
Legislature;  and  in  this  respect,  it  was  materially  dis- 
similar from  the  case  at  bar,  where  the  parties  had 
instituted  their  own  remedies  by  pri\ate  contract  and 
had  avoided  all  recourse  to  law. 

The  principle  of  this  decision  was  extended  to  the 
case  of  an  execution  in  McCracken  v.    Hay  ward  ^  2 
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1868.     How.   U.  S.  E.  608.     It  was  decided  in  that  case, 
T?rmL^  that  a  law  of  Illinois,  forbidding  a  sale  under  execu- 

~    ,       tion   unless  the  property  brought  two-thirds  of  its 

V.       valuation  according  to  the  opinion  of  three  house- 

&al8.    holders,  was  unconstitutional  and  void.     These  two 

288]  cases  have  been  followed  and  approved  by  a  long 
series  of  decisions  of  the  Supreme  Court.  GanilyU 
lessees  v.  Ewing^  3  IIow.  U.  S.  R.  707;  Plunteri 
Bank  v.  Sharp,  6  How.  U.  S.  R.  301 ;  Curran  t. 
State  of  Ark^ansas,  15  How.  U.  S.  R.  319;  Howard 
V.  Bughee,  24  How.  U.  S.  R.  461;  Hawthorne  v. 
Califf,  2  Wall.  U.  S.  R.  10.  From  these  authorities, 
and  nearly  in  their  language,  I  deduce  the  settled  role 
of  that  court  to  be  this:  That  wherever  a  subsequent 
law  aflfects  to  diminisii  the  duty  or  to  impair  the 
right,  it  necessarily  bears  on  the  obligation  of  the 
contract  in  favor  of  one  party  to  the  injury  of  the 
other;  hence  any  lavr  which,  in  its  operation,  amounts 
to  a  denial  or  obstruction  of  the  rights  accruing  by  a 
contract,  though  professing  to  act  only  on  the  remedy, 
is  directly  obnoxious  to  the  prohibition  of  the  consti- 
tution ;  and  wherever  a  sale  is  required  by  the  terms 
or  law  of  a  contract,  no  law  can  obstruct  or  clo^  it 
with  new  conditions  without  affecting  the  obligation 
of  the  contract;  for  it  can  be  enforced  only  by  a  sale, 
and  the  prevention  of  such  sale  is  a  denial  of  a  right 
We  are  bound  by  these  decisions  in  the  interpretation 
of  the  constitution  of  the  United  States,  and  need  not 
go  further  for  authority.  But  the  preponderance  of 
authority  from  the  courts  of  our  sister  States  is  to  tiie 
same  effect.  State  v.  Carew,  13  Richardson  R.  49S; 
{Ex  parte  G.  F.  Pollard  and  Ex  parte  M.  Z.  Woods^ 
from  Alabama,  and  the  decision  of  Judge  Yerger,  of 
Mississippi,  in  Sadler  v.  Whittington,  cfrc,  affirmed 
by  the  High  Court  of  Errors,  reported  in  newspapers)  - 
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JonM  T?.    Crittenden^   1   Car.    Law   Repository  385;     1868. 

Townsend  v.     Tavmsend^    Peck.    K.    1;    Lapsley  v.     Term. 

Brmhear.  4  Litt.  K.  47,  and  Blair  v.   Williams.  Id.    ^    , 
'  '  '  Taylor 

34.  The  cases  of  McCarmick  v.  Rousek^  3  Am.  L.  v. 
Keg.  K  S.  93  (Iowa);  Mede  v.  Hand^  (Dist.  Ct.  of  &al8. 
Kansas)  5  Am.  L.  Reg.  82,  and  Baxirribach  v.  Bade^  9 
Wisconsin  R.  559,  all  proceed  upon  the  distinction  be- 
tween remedy  and  obligation^  which  I  have  shewn  to 
be  irrelevant  to  the  case  in  hand;  and  concede  the  [289 
authority  of  Bronson  v.  Kinzie  <&  als.  In  Hkc  man- 
ner, the  case  of  Chadwick  v.  Moore^  8  Watts.  &  Serg. 
E.  49,  so  much  relied  on  by  the  appellant's  counsel, 
proceeds  upon  the  san:e  ground.  Chief  Justice  Gib- 
son sustains  the  constitutionality  of  a  Pennsylvania 
statute  suspending  for  a  year  a  sale  under  execution 
where  two-thirds  of  the  appraised  value  was  not  bid, 
OD  the  ground  that  the  suspension  was  for  a  limited 
time,  and  distinguishes  it  frora  McCracken  v.  Hay- 
ward^  because  the  statute  of  Illinois  had  no  such  limita- 
tion; its  denial  of  execution  was  perpetual,  except  on 
terms  not  originally  contemplated;  and,  therefore,  it 
not  merely  impeded  the  remedy,  but  changed  the  con- 
dition of  the  right.  There  was  a  peculiar  considera- 
tion, however,  which  swayed  the  mind  of  this  able 
judge,  and  was  stated  by  him  in  these  words:  *'The 
case  is  by  no  means  a  clear  one,  and  as  the  decision 
of  it  involves  the  validity  of  other  acts  of  the  same 
stamp,  it  is  worthy  of  being  brought  before  the  Su- 
preme Court  of  the  nation.  To  put  the  case  in  train 
for  that,  it  would  be  necessary  for  us  to  sustain  the 
statute  at  all  events;  for  the  appellate  jurisdiction  of 
that  ccurt  extends  no  further  than  to  cases  in  which 
the  judgment  is  in  favor  of  the  legislation  or  authority, 
to  which  the  Federal  constitution  or  an  act  of  Con- 
gress is  supposed  to  be  repugnant;  in  other  words,  it 
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1868.     extends  no  further  than  is  necessary  to  maintain  the 
Term7  supremacy  of  Federal  legislation." 

~    j  I  have  thus  reviewed  and  cited  the  leading  decisions, 

V.  Federal  and  State,  upon  the  doctrines  I  have  been  dis- 
&al8.  cussing,  and  I  cannot  but  regard  that  the  decided 
weight  of  authority  is  on  the  side  of  the  appellee  in 
this  controversy.  But  another  view  of  this  subject 
has  been  submitted  in  the  two  reports  of  the  House 
C'^mraittee  of  Courts  of  Justice,  one  of  which  consti- 
tutes a  part  of  this  record;  and  the  other  was  given  us 
in  the  argument.     They  are  an  authoritative  exposi- 

290]  lion  of  the  views  of  the  Legislature  in  the  passage  of 
this  stay  law,  and  therefore  demand  a  special  notice. 
Their  theory,  as  I  have  already  said,  is  original,  and 
is  not  found  in  any  of  the  numerous  adjudications  upon 
this  subject.  It  puts  the  legitimacy  of  such  legislation 
upon  analogy  to  the  authority  of  courts  of  law  and 
equity  to  restrain  the  creditor  in  his  remedies  in  cer- 
tain given  cases;  as  for  instance,  where  a  sheriff  is  re- 
quired to  return,  '*no  sale  for  want  of  bidders;"  where 
between  vendors  and  purchasers,  ^*time  is  not  of  the 
essence  of  the  contract;"  where  courts  of  equity  inter- 
vene to  arrest  a  sale  till  the  amount  and  priorities  of 
rival  incumbrances  are  settled,  and  a  cloud  of  title  re- 
moved, and  to  set  aside  sales  for  inadequacy  of  price, 
to  re-open  biddings,  &c. — in  all  which  cases  the  credi- 
tor is  delayed.  It  is  contended,  that  '4t  would  be  an 
anomaly  to  leave  the  courts  free,  by  what  is  mere  ju- 
dicial legislation,  to  impair  the  obligation  of  contracts 
in  this  feature  of  time,  and  yet  to  deny  this  power 
within  the  same  proper  limits  of  principle  to  the  legi- 
timate possessors  of  all  legislative  power,  the  Legisla- 
tures themselves.  To  enact  this  stay  in  the  collection 
of  debts  is,  says  the  committee,  '*but  doing:  that  broad- 
cast where  a  broadcast  necessity  exists,  which  the  ju- 
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diciary  would  do  substantially  in  the  individual  cases     1868. 
as  they  came  before  it;"  and  further,  on  this  principle    Tem7 
of  legislative  power,  ^'to  do  broadcast  what  courts  do  "^". — 
in  individual  cases,"  the  committee  seek  to  justify  this       v. 
stay  in  the  collection  of  debts  **by  these  examples  of    &^^ 
the  extent  to  which  judicial  tribunals  will  delay  credi- 
tors and  suspend  their  legal  remedies  to  prevent  a  sac- 
rifice of  the  debtor's  property."     This  is  a  literal  and 
concise  statement  of  the  plausible  and  ingenious  de- 
fence that  has  been  made  of  this  law  by  this  able  com- 
mittee.    With  entire  respect  and  deference  to  them, 
I  must  be  permitted  to  say  that,  in  my  opinion,  there 
are  three  distinct  fallacies  in  this  reasoning,  any  one 
of  which  would  subvert  it  : 

First — It  is  not  true,  according  to  my  humble  con-  [291 
ception,  that  the  jurisdiction  or  action  of  the  courts  in 
these  cases  at  all  deserves  the  character  imputed  to  it, 
oi'^mere  judicial  legislation  to  impair  the  obligation 
of  contracts  in  this  feature  of  time.''^  So  far  as  I 
know,  it  has  never  been  placed  on  that  ground.  It 
existed,  as  the  committee  acknowledges,  when  the  con- 
stitution was  adopted,  and  ''must  have  been  familiar 
to  its  framers."  No  eflfort  was  made  to  restrain  it; 
and  hence  the  inference  is  irresistible,  that  no  griev- 
ance of  the  sort  was  imputed  to  the  courts.  I  have 
heretofore  endeavored  to  show  that  this  judicial  cog- 
nizance is  predicated  in  all  cases  of  the  faculty  of  the 
ccurts  to  administer  the  remedies  which  the  State  or- 
dains; and  that  all  contracts  are,  through  necessity, 
(to  use  the  language  of  Justice  Johnson  in  Ogden  v. 
Saunders^  already  quoted,)  '^ construed ^  applied  and 
controlled  hy  the  St^te,^^  through  the  medium  of  its 
courts.  The  principles  of  equity,  as  administered 
from  the  earliest  period,  will  arrest  the  literal  enforce- 
ment of  a  contract,  when  from  the  causes  assigned — 
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1868.     as  for  a  cloud  of  title,  or  conflict  of  encumbrances, 
Term!^  &c. — it  becomes  imconscionable,  and  is  subversive  of 
-,    , —  the  true  intentions  of  the  parties.     And,  this,  I  must 
V.       say,  is  the  first  time  I  have  heard  this  wholesome  juris- 
&  aJs.^   diction  of  the  courts  characterized  as  '*  judicial  legisla- 
tion to  impair  the  obligation  of  contracts  in  this  matter 
of  time." 

Secondly — It  is  not  true,  that  because  the  courts  can 
administer  such  relief  in  certain  prescribed  cases,  the 
.  Legislature  can  be  justified  hy  the  analogy  to  assume  a 
wider  range  by  law.  It  would  seem  that  the  fact  that 
the  courts  can  relieve  in  such  cases,  instead  of  justify- 
ing the  Legislature  in  such  a  questionable  policy,  would 
be  a  strong  motive  to  restrain  such  legislation.  Inas- 
much as  some  of  these  cases  of  hardship  are  relievable 
by  the  courts,  the  mischief  apprehended  by  the  law- 
makers would,  to  that  extent,  be  abridged.  But  the 
292]  judicial  and  legislative  functions  are,  in  truth,  too  dis- 
similar to  justify  such  an  analogy;  the  courts  act  upon 
individual  cases  and  upon  proofs  and  pleadings;  the 
inhibition  upon  the  Legislature  proceeds,  in  a  great 
measure,  from  its  incapacity  to  act  in  the  premises 
otherwise  than  broadcast. 

Thirdly — It  cannot  be  said,  with  propriety,  'Hha^ 
the  Legislature  may^  where  the  necessity  for  such  inter- 
ference exists,  do  broadcast  what  courts  do  in  indivi  Ival 
cases.'^^  The  very  contrary  is  true.  II  the  assertion 
was  narrowed  to  the  claim  to  compass  by  la%\  what 
courts  do  in  individual  cases,  the  most  careless  en- 
quirer would  be  startled  by  such  a  pretension,  and  by 
the  actual  obliteration  it  occasions,  of  .the  dividing  line 
between  these  departments  of  the  government.  But 
the  offence  is  greater  when  this  pretension  is  so  en- 
larged as  to  embrace  the  alleged  power  to  ^'do  broad- 
cast what  the   courts  do   in    individual  cases,'*'*       It 
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might  seem  enough  to  object  that  the  action  of  the     1868. 

Legislature  can  never  correspond  with  the  action  of  the    Term?^ 

courts.     The  latter  act  in  modes  unknown  to  the  for-  "V"; 

Taylor 

mer;  and  it  would  be  highly  improper,  if  not  a  usur-  v. 
pation,  for  the  Legislature  to  attempt  to  do  what  ^'the  &  als. 
courts  do  in  individual  cases."  But  what  propriety 
is  there  in  saying  that  the  Assembly  is  doing  only 
hroadcasi  by  a  universal  suspension  of  remedies  what 
the  courts  do  in  specified  instances  ?  In  the  one  case, 
reUef  is  given  because  of  peculiar  circumstances,  which 
will  not  allow  a  mere  literal  fulfillment  of  a  contract 
to  the  oppression  of  one  party,  and  against  the  pre- 
sumed pretensions  of  both;  and  in  the  other,  no  atten- 
tion is  bestowed  upon  such  circumstances  but  a  broad- 
cast dispensation,  given  to  all  for  a  limited  time  from 
the  obligation  of  their  contracts.  For  these  reasons, 
I  find  myself  unable  to  concur  with  the  committee  in 
their  conclusions,  so  far  as  they  involve  the  limited 
enquiry  I  have  made  into  this  particular  provision 
affecting  sales  under  deeds  of  trust. 

I  have  now  examined  the  questions  before  us  in  all  [293^ 
the  aspects  and  upon  all  the  arguments  of  counsel 
that  it  is  material  to  consider.  The  conclusions  to 
which  my  reasoning  conducts  is  too  apparent  to  be 
announced.  It  only  remains  for  me  to  notice  a  con- 
sideration that  was  pressed  upon  us  with  much  feeling 
by  the  counsel,  who  concluded  the  argument  for  the 
appellant;  and  I  do  this  to  disclaim  any  insensibility 
on  my  part,  or  that  of  my  associates  on  this  bench, 
to  this  appeal.  I  mean  the  allusion  that  was  made  to 
the  distresses  that  might  ensue  upon  a  decision  against 
this  law,  unlesn  counteracted  here,  as  it  has  been  else- 
where, by  the  military  authorities.  That  appeal  has 
not  been  without  its  legitimate  influence  upon  us.  It 
has  subserved  the  only  proper  purpose  for  which  it 
Vol.  XVIII — 40 
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1868.     could  have  been  designed,  and  that  was,  to  persuade 
Term7  ^^  to  the  fullest  scrutiny,  the  most  patient  investiga- 
^    ,       tion,  and  the  most  careful  reflection  touching  every 
V.       branch  of  this  important  enquiry.     Farther  than  this, 
&  als.    ^*  could  not  avail  with  this  tribunal.     No  matter  what 
consequences  may  follow,   nor  what  action  may  be 
taken  by  the  military  authorities  in  our  present  un- 
settled state,  the  apprehension  of  them  can  not,  and 
ought  not  to,  deter  us  fiom  the  fearless  discharge  of 
our  responsible  duties.     But  it  should  not  be  forgot- 
ten, that  there  are  opposite  evils  of  perhaps  greater 
magnitude  than  those  which  have  been  so  feelingly 
depicted  and  deprecated.     It  has  already  been  se^ 
how  these  high  constitutional  sanctions  of  private  right 
have  no  other  means  of  vindication  but  by  the  jidi- 
ciary .     Is  it  not,  then,  worth  while  to  consider  on  this 
side  of  the  question  what  deplorable  calamities,  moial 
and  political,  might  attend  the  surrender  of  this  last 
bulwark  by  its  sworn  defenders  through  a  subserviency 
tc  temporary  interests  or  passions;  or  a  timid  disposi- 
tion to  sacrifice  convictions  to  motives  of  expediency  ? 
No  greater  or  more  enduring  misfortune,  it  seems  to 
me,  could  befall  a  people,  blessed  with  a  constitutional 
294]       form  of  government,  than  a  sacrifice  of  any  of  its  fun- 
damental guaranties  by  that  department  of  its  service 
which,  by  the  nature  of  its  organization  and  functions, 
has  ever  been  counted  on  to  uphold  with  a  stem  in- 
flexibility private  rights  and  public  morals.     Great  as 
might  be  the  sufferings  growing  out  of  a  judicial  sen- 
tence against  this  law,  and  wide-spread  as  might  be 
the  ruin  of  individuals  and  the  sacrifice  of  property 
under  it,  they  are  not,  for  one  moment,  to  be  com- 
pared with  the  evils  likely  to  attend  the  demoralizing 
example  of  a  judiciary  seeking,   however  covertly, 
popular  favor  by  some  skillfully  disguised  compromise 
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of  its  highest  and  most  imperious  duty — that  of  dis-     1868. 
daining  every  pretext,  however  plausable,  and  with-    Teim7 
standing  every  temptation,  however  strong,  to  betray,  ~    j — 
in  the  slightest  particular,  the  requirements  of  the       v. 
State  and  Federal  constitutions.     Such  a  spectacle  of    ^  ^ig, 
weakness  and  subserviency  upon  the  bench,  if  it  did 
not  shock,  would  incurably  deprave  public  sentiment; 
destroy  confidence  in  the  administration  of  the  laws; 
spread   corruption    through   other   branches    of   the 
public  service,  and  fearfully  depress  the  hopes  of  the 
friends   of  constitutional  freedoir.      And   it   really 
seems  to  me  that  it  would  only  be  due  to  that  gra- 
cious  order  of   providence,  which   overrules  evil  for 
good,  if  these  pernicious  effects  should,  indeed,  stop 
here,  and  not  descend  to  every  walk  of  life  and  all 
orders  of  men,  spreading  abroad  the  contagion  of  dis- 
honesty, weakening  respect  for  law,  corrupting  the 
commerce  and  debauching  the  morals  of  society.     In 
\iew,  therefore,  of  all  the  considerations  that  bear 
upoD  this  case,  and  the  responsibilities  that  grow  out 
of  it,  I  am  constrained,  though  with  diifidence,  to  fol- 
low my  clear  and  undoubting  convictions,  which  lead 
me  to  affirm  the  decree  below. 

The  other  judges  concurred  in  the  opinion  of  Rives ^ 
J. 

Decree  affirmed. 
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_^^^-  Anderson  v.   The  Commonwealth. 

January 

Term. 
^**^^]  February  20. 

1.  The  9.  93  of  the  act  of  February  15th,  1866,  for  the  assessment  of 

taxes,  embraces  express  companies  chartered  by  the  State  of 
Virginia ;  and  the  present  stockholders  are  personally  liable 
for  taxes  due  to  the  Commonwealth  from  the  company  in- 
curred while  they  were  stockholders. 

2.  Though  the  charter  of  an  express  company  did  not  make  the 

stockholders  personally  liable  for  the  debts  of  the  company, 
the  said  assessment  act  passed  subsequent  to  the  charter,  has 
so  far  modified  the  charter  as  to  make  them  personally  liable. 

3.  The  charter  reserving  to  the  General  Assembly  the  power  to 

modify  or  repeal  the  charter,  this  was  effectually  done  by  the 
act  for  the  assessment  of  taxes  ;  and  it  is  not  in  violation  of 
i  16,  article  iv.  of  the  constitution. 

4.  Qr.ERE :  Whether  i  93  of  the  said  assessment  act,  makes  the 

stockholders  of  an  express  company  liable  for  taxes  due  frwn 
the  company  primarily,  or  only  as  guarantors? 

In  January,  1867,  the  Auditor  of  Public  Ac<x)uiits 
gave  a  notice  to  Charles  \V.  Purcell  and  Joseph  R. 
Anderson,  that  on  the  12th  of  February,  1867,  he 
would  move  the  Circuit  Court  of  the  city  of  Richinoml 
for  a  judgment  against  them  for  five  hundred  and  six- 
teen dollars  and  seventy-two  cents;  thot  being  the 
amount  of  one  j)er  cent,  of  the  gross  receipts  of  the 
Xational  Express  and  Transportation  Company  for 
296]  doing  business  in  this  State,  from  the  1st  of  January, 
1S66,  to  the  1st  of  September  of  the  same  year;  and 
the  amount  due  to  the  Commonwealth  from  thesaiJ 
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ccmpany  for  taxes  en  their  business;  and  for  which     1868. 

they,  the  said  Purcell  and  Anderson,  were  peisonally    Term? 

liable  as  stockholders  in  the  company.  T"l 

^      "  Anderson 

The  case  came  on  to  be  heard  on  the  29th  of  No-       v. 

The 
vember  1867,  when  the  court  rendered  a  judgment  in  common- 

favor   of   Purcell,    and   against   Anderson,    for    the  wealth. 
amount   claimed,    with   interest   and   costs;   and   he 
thereupon  obtained  a  writ  of  error  to  the  judgment 
froin  a  judge  of  this  court. 

The  bill  of  exceptions  taken  by  Anderson  to  the 
judgment  of  this  court,  stated  the  facts.  The  only 
proof  that  Anderson  was  a  stockholder  of  the  com- 
pany at  the  time  these  taxes  fell  due,  was  a  letter  of 
his  introduced  by  the  Commonwealth,  addressed  to 
the  Auditor  upon  receiving  the  notice,  in  which  he 
says:  ''I  deny  my  liability  to  pay  the  debts  of  the 
company.  Nor  can  I  see  why  I,  who  have  paid  every 
dollar  of  the  requisitions  made  upon  me,  or  any  other 
one  or  two  stockholders,  should  be  singled  out  for 
persecution"  A  question  was  made  in  this  court 
whether  there  was  proof  that  the  taxes  had  not  been 
paid  by  the  company;  but  this  court  was  of  opinion, 
that  this  sufficiently  appeared  from  the  evidence  of 
Poitiaux,  who  had  been  the  cashier  of  the  company, 
when  they  should  have  been  paid. 

iV^.  Iloward  and  Macfarland^  for  the  appellant. 
TJhe  Attorney  General^  for  the  Commonwealth. 

JoYi^Es,  J.     The  first  ground  taken  in  thje  petition 

is  that  the  93d  section  of  the  assessment  act  of  1866, 

on  which  this  case  depends,  was  not  intended  by  the 

Legislature  to  apply  to  express  companies  incorporated 

by  this  State. 

I  do  not  think  this  position  can  be  maintained.     The 
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1868.     language  is  general,  and  without  restriction.     It  pur- 
Term7  P^rts  to  embrace  "every  express   company."    The 

—j 14th  section  of  the  act  imposing  taxes,  passed  at  the 

V.  same  session,  imposes  a  tax  of  one  per  cent,  on  the 
Common- g^^ss  earnings  of  ''every  express  company,"  to  be 
oQTi^*  ascertained  and  paid  in  the  mode  prescribed  by  the 
93d  section  of  the  assessment  act;  section  15  impose 
a  tax  on  the  dividends  of  ''savings  banks  and  insur- 
ance companies  incorporated  by  this  State;"  section 
16  imposes  a  tax  on  "foreign  insurance  companies;'' 
section  17  imposes  a  tax  on  banks  "incorporated  by 
this  State."  The  93d  section  oi  the  assessment  act, 
like  the  14th  section  of  the  act  imposing  taxes,  applies 
to  "every  express  company;"  the  94th  applies  to 
savings  banks  and  insurance  companies  "incorporated 
by  this  State;"  and  the  95th  applies  to  insurance  com- 
panies "not  incorporated  by  this  State."  Thus  it 
appears  that  when  a  distinction  was  intended  between 
companies  incorporated  by  this  State  and  other  com- 
panies of  like  kind,  either  in  respect  to  the  mode  of 
taxation,  or  in  respect  to  the  mode  of  assessment  and 
collection,  the  distinction  was  made  in  express  terms. 
The  14th  section  of  the  act  imposing  taxes,  and  the 
'  93d  section  of  the  assessment  act,  refer  to  each  other, 
and  are  parts  of  the  same  system.  Every  express 
company  is  taxed  by  the  former,  and  every  such  com- 
pany so  taxed  is  required  by  the  latter  to  make  reports 
to  the  Auditor  of  its  gross  earnings,  and  to  pay  the 
tax,  at  the  time  and  in  the  mode  prescribed.  Every 
such  company  is  made  liable  to  a  penalty  for  failure 
to  report  its  earnings  and  to  pay  the  tax.  And  the 
stockholders  of  every  such  company  are  made  person- 
ally liable  for  the  tax  and  for  the  penalty.  "We  hare 
no  more  authority  for  supposing  that  the  Legislature 
intended  to  exempt  any  express  company  from  any 
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one  of  ttiese  provisions,  more  than  from  any  other  one.      1868. 

All  were  to  be  taxed,  and  the  taxes  of  all  were  to  be    TemT 

collected  in  the  same  way.     We  cannot  interpolate  T^ 

*^  ^  Anderson 

exceptions  founded  on  inference  and  conjecture,  where       v. 
the  intention  of  the  Legislature  is  expressed  in  clear  Common- 
and  unambiguous  terms.  ^^og'ft 

If  the  Xational  Express  Company  was  not  embraced 
by  the  93d  section  of  the  assessment  act,  I  do  not  see 
how  it  could  be  held  to  be  embraced  by  the  14th  sec- 
tion of  the  act  imposing  taxes.  If  it  was  not  embraced 
by  the  latter  section,  then,  if  taxed  at  all,  it  must 
have  been  taxed  od  its  capital  under  section  58  of  the 
assessment  act,  as  contended  in  the  argument.  The 
result  of  this  would  be,  to  subject  an  infant  enterprise, 
established  under  authority  of  this  State,  and  doing 
little  business,  to  much  more  onerous  taxation  than 
Tas  imposed  on  others  which  had  been  long  estab- 
Ushed.  It  would  be  taxed  on  its  entire  capital  wher- 
ever employed,  while  they  would  be  taxed  only  on 
their  earnings  from  business  done  in  this  State.  If 
tnis  company  was  embraced  by  section  14  of  the  act 
imposing  taxes,  and  was  not  embraced  by  section  93 
of  the  assessment  act,  then  a  tax  was  imposed,  and  no 
means  were  provided  for  ascertaining  its  amount  or 
enforcing  its  payment. 

It  has  been  strongly  urged  upon  us,  that  to  hold 
that  the  National  Express  Company  was  embraced  by 
the  93d  section  of  the  assessment  act,  would  impute 
to  the  Legislature  a  singular  inconstancy  of  purpose, 
since  it  had  only  two  months  before  granted  a  charter 
to  that  company,  in  which  no  personal  liability  was 
imposed  on  the  stockholders,  amending  a  former 
charter,  by  which  such  a  liability  was  imposed.  And 
it  was  contended  that  no  good  reason  can  be  assigned 
why  such  a  discrimination  should  have  been  made  be- 
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1868.     tween  the  stockholders  of  a  domestic  express  compaDT 
Term.'    *^^  those  of  other  domestic  corporations. 

"~T  It  is  enough  to  say,  in  reply  to  these  suggestions, 

V.       that  such  was  the  pleasure  of  the  Legislature.     Stet 

Common- i^^^   '^(^ttone  voluntas.     At   most,    these  .suggestions 
wealth,   could  only  weigh  in  turning  the  scale,  if  the  intention 
was  doubtful. 

299]  But   I  do  not  see  the  force  of  either  suggestion. 

The  act  incorporating  the  National  Express  CompanT 
was  passed  on  the  12th  December,  just  one  week  after 
the  commencement  of  the  session,  and  no  doubt  long 
before  the  assessment  bill  had  been  considered,  or 
even  prepared.  The  policy  of  holding  the  stock- 
holder's of  such  companies  personally  liable  for  the 
taxes  imposed  on  them  had,  as  we  were  told  in  the 
argument,  prevailed  under  an  act  passed  by  the  Leg- 
islature Avhich  sat  in  Eichmond  in  1863,  and  which 
continued  unrepealed  to  the  end  of  the  war;  and  the 
Legislature  reserved  the  right  to  alter  the  charter  at 
pleasure.  When  it  came  to  pass  the  assessment  act, 
it  applied  to  this  express  company,  and  to  all  others, 
the  policy  that  had  previously  prevailed.  There  was 
one  obvious  reason  for  providing  a  special  security 
for  the  taxes  of  such  companies.  They  do  their  busi- 
ness by  means  of  railroads  and  steamboats  belonging 
to  others,  having  very  little  visible  property  of  their 
own.  The  expediency  of  such  a  provision  seems  to 
be  illustrated  by  the  present  case. 

It  was  further  contended  that  the  imposition  of  such 
a  personal  liability  on  the  stockholders,  when  the 
legal  effect  of  the  charter  was  to  exempt  them  from 
any  personal  liability  for  debts  of  the  company,  was 
a  violation  of  the  contract  between  the  stockholders 
and  the  State. 

By  the  last  clause  of  the  charter,  it  was  made  sub- 
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ject  to  modification  or  repeal,  at  the  pleasure  of  the     1868. 
General  Assembly.     Sess.  Acts  1865-6,  p.  381.     The  ^tI^ 

stockholders,  by  accepting  the  charter,   assented  to  T~-z 

that  reservation  as  a  constituent  part  of  their  contract.       v. 
Create  Y,  BahcocTc^  23  Pick.  K.   334;  Durfee  v.  ^M^Common- 
Colony  and  Fall  River  R,  R.  Co.,  5  Allen's  E.  230.    ^^^^h. 
And  it  has  been  expressly  held,  that  the  Legislature 
njay,  by  virtue  of  such  a  reservation,  provide  by  a 
subsequent  statute,  that  stockholders  shall  be  person- 
ally Uable  for  all  debts  of  the  corporation  incurred       [300 
after  its  passage.     Stanley  v.  Stanley^  26  Maine  E. 
191;  Sherman  v.  Smith,  1   Black's  U.   S.    E.    587. 
Stockholders  who  become  such,  or  continue  to  be  such, 
after  such  a  liability  has  been  imposed,  must  be  under- 
stood as  agreeing  to  incur  it.     In  this  case  the  act 
imposing  the  personal  liability  was  passed  on  the  15th 
day  of  February,  1866,  and  the  first  payment  of  taxes 
for  which  the  plaintiff  in  error  was  held  liable,  became 
due  on  the  15th  day  of  March,  1866.     In  the  case  in 
26  Maine,  the  objection  was  taken,  as  it  was  in  this 
case,  that  the  reserved  power  of  amendment  must  be 
exercised  by  as  special  act  for  that  purpose,  and  that 
the  liability  of  the  stockholders  could  not  be  altered 
by  a  general  law  ;  but  it  did  not  prevail.      In  the  case 
in  1  Black,  the  personal  liability  was  imposed  by  the 
constitution  ol  the  State,  and  by  a  general  law  appli- 
cable to  all  banks. 

I  do  not  think  that  the  provision  in  question  is  ob- 
aoxious  to  the  objection,  that  it  virtually  amends  the 
act  incorporating  the  National  Express  Company,  and 
uolates  the  provision  on  the  subject  of  amendments 
contained  in  section  16,  article  IV,  of  the  constitu- 
ion.  That  section  is  as  follows:  ''Xo  law  shall  em- 
)race  more  than  one  object,  which  shall  be  expressed 
D  its  title;  nor  shall  any  law  be  revived  or  amended 
Vol.  xvin — 41 
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1868.     by  reference  to  its  title;  but  the  a<3t  levived  or  the 

TemT  section  amended  shall  be  re-enacted  and  published  at 

T~"T length."     In  this  case,  no  section  or  provision  of  the 

Anderson        °  "^  , 

V.       act  of  incorporation  was  amended.     A  new  provision 
Common-  ^^^  made,  imposing  a  liability,  as  to  which  that  act 
wealth.    ^3^  silent.     The  new  provision  operated  to  overrule 
the  legal  effect  of  the  former  law,  Dut  it  changed  none 
of  its  terms;  it  did  not  "amend'-  it  in  the  sense  of 
this   provision   of  the   constitution.      A   subsequent 
statute   may  be   inconsistent   with  Jpart  of  a  former 
statute,  and  so  operate  as  a  repeal  of  that  part  by  im- 
plication; or  it  may  not  bo  wholly  inconsistent  with 
301]       any  part  of  the  former  law,  so  as  to  repeal  it,  but  it 
may  operate  to  modify  the  construction  and  effect  of 
the  former  law.     In  all  such  cases,  the  subsequent  law 
has  the  effect  of  an  amendment  of  the  former  law, 
but  such  cases  are  not  affected  by  this  provision  of  the 
constitution. 

It  was  contended,  that  the  personal  liability  at- 
tached to  such  only  as  were  stockholders  at  the  time 
the  liability  of  the  company  was  incurred  and  that 
there  is  no  evidence  to  show  that  the  plaintiff  m  error 
was  a  stockholder  when  the  taxes  for  which  he  was 
held  liable  were  incurred,  or  when  they  became  pay- 
able. And  it  was  insisted,  that  for  this  defect  of 
proof,  there  should  have  been  a  final  judgment  for  the 
defendant,  on  the  authority  of  Webb  v.  McXeillj  3 
Munf.  184;  Brown  v.  Ferguson^  4  Leigh  37;  and 
^VaUon  V.  RoberUon^  lb.  236. 

The  niuety- third  section  does  not  define  what  stock- 
holders are  to  be  held  liable.  On  the  one  hand  it 
may  be  said,  that  the  effect  of  the  law  is  to  treat  the 
members  of  the  company,  pro  hac  vice^  as  partners, 
so  that  only  those  should  be  held  liable  who  were 
stockholders  when  the  taxes  were  incurred  or  became 


Digiti 


ized  by  Google 


COURT    OF    APPEALS    OF    VIRGINIA.  323 

On  the  other  hand,    it  may  be  said,  that     1868. 
such  a  ccnstructicn  would  lead  to  great  inconvenience    Term7 
and  injustice,   by  holding  a  stockholder  responsible  T~T 
after  he  has  parted  with  his  stock,  and  consequently       v.  ^ 
with  all  power  to  have  the  debts  paid  or  to  protect  Common- 
himself  by  his  influence  in  the  management  of  the  wealth, 
company;  that  purchasers  of  stock  should  be  held  to 
take  it  eum  onere^  and  that  the  language  of  the  statute 
is  satisfied  by  holding  those  liable  who  are  stock- 
holders when  the  proceedings  are  commenced.     Such 
provisions  have  given  rise  to  much  conflict  of  opinion 
in  other  States.     Angell  &  Ames  on  Corp.  sec.  616, 
and  cases  cited.     It  is  not  necessary,  however,  to  de- 
cide in  this  case  what  particular  class  of  stockholders 
are  liable  under  the  act  in  question.     The  letter  of 
the  plaintiff  in  error  admitted  that  he  was  a  stock-        [302 
holder,  and  alleged  that  he  had  paid  all  the  requisi- 
tions that  had  been  made  upon  him,  so  that  he  had 
probably  been  such  for  a  considerable  period.     When 
he  became  a  stockholder,  and  when  he  ceased  to  be 
such,  were  matters  which  lay  peculiarly  within   his 
on-n  knowledge,  as  to  which  the  means  of  proof  were 
open  to  him,  while  they  were  not  equally  open  to  the 
Commc  nwealth.     If  the  plaintiff  intended  to  dispute 
his  liability  for  any  part  of  the  taxes,  on  the  ground 
that  he  was  not  a  stockholder  at  the  time  they  were 
incurred  or  became  payable,  he  ought  to  have  proved 
that  fact.     Having  failed  to  do  so,  we  are  authorized 
to  hold   that  he  was  a  stockholder   throughout  the 
whole  period  for  which  the  taxes  were  due. 

It  was  also  contended  that  the  proof  of  the  Com- 
monwealth was  defective,  because  it  did  not  show 
that  the  taxes  demanded  of  the  plaintiff  in  error  had 
not  been  paid  by  the  company.  Authorities  were 
cited  to  show,  that  where  a  duty  is  enjoined  under  a 
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1868.     penalty,  it  will  be  presumed  in  the  absence  of  all  eri- 

Term7  d^iice,  that  it  has  been  performed,  and  that  a  party 

T~3;         who  claims  a  riffht  founded  upon  an  omission  to  per- 

Anderson  or  r 

V.       form  such  duty,  must  overcome  this  legal  presumption 

Common-  by  proving  that  the  duty  has  not  been  performed,  al- 

wealth.   though  this  involves  the  proof  of  a  negative.    The 

doctrine  and  authorities  on  this  subject  may  be  fouad 

in  1  Starkie  Evid.  588-590,  ed.  of  1800. 

This  objection  proceeds  upon  an  assumption  that 
the  ninety-third  section  does  not  make  the  stock- 
holders liable  primarily  and  equally  with  the  Company 
for  the  payment  of  the  taxes  due  from  the  Company. 
If  it  does  make  them  so  liable,  it  puts  them  on  the 
footing  of  debtors,  and  not  of  mere  guarantors,  and 
it  was  only  necessary  for  the  Commonwealth,  in  this 
proceeding,  to  prove  the  amount  of  tax  with  which 
the  company  was  chargeable.  For  that  proof,  witi- 
out  more,  established  a  liability  on  the  plaintiff  in 
303]  error  as  a  stockholder  for  the  payment  of  that  amount, 
and  it  was  incumbent  on  him  to  discharge  himself 
from  that  liability  by  proof.     1  tttarkie  Evid.  589. 

The  ninety- third  section  does  not,  in  terms,  declare 
whether  the  stockholders  are  to  be  liable  primarily 
and  equally  with  the  company,  or  whether  their  lia- 
bility is  to  be  merely  secondary.  I  am  inclined  to 
think  that  it  was  the  intention,  of  the  Legislature  to 
make  them  liable  primarily  and  equafly  with  the  com- 
pany, and  my  brethren  entertain  no  doubt  upon  this' 
point.  Ilarger  v.  McCullough^  2  Denio  R.  119.  It; 
is  not  important,  however,  to  decide  this  questioiL; 
For  we  are  all  of  opinion  that  it  may  fairly  be  infermi 
from  the  evidence  of  the  witness  Poitiaux,  that  th^ 
taxes  had  not  been  paid  by  the  Company.  Thtr6 
was,  therefore,  no  such  defect  of  proof  as  the  argJi 
ment  I  have  been  considering  assumes. 
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I  think  that  the  judgment  is  right,  and  ought  to  be     1868. 
affirmed.  '^^^ 


_,  ,  .     .  1     .        ,  .  n  -A-nderson 

The  other    judges    concurred   m   the   opinion   of       v. 

Joi/Ties,  J.  Common- 

wealth. 

Judgment  affirmed. 
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Richmond. 

1868.        Midlothian  Coal  Mining  Co.  v.  Finney  <&  ah. 
January 

Term. 
304]  February  24. 

1.  By  deed  of  April  1,  1861,  A  leased  certain  coal  property  to  B 

until  December  31,  1864  ;  and  by  deed  oi  November  11, 1861, 
endorsed  on  the  first,  and  declared  to  be  a  part  of  it,  he  leased 
other  adjoining  coal  property  to  B  for  the  same  time.  By  am- 
tract  of  September  4,  1864,  A  and  B  agree  to  renew  the  lease 
of  April  1,  1861,  for  five  years  from  the  1st  of  January,  1865. 
A  question  arising  whether  the  lease  of  the  property  men- 
tioned in  the  deed  of  November  11,  1861,  is  renewed  as  being 
part  of  the  lease  of  April  1, 1861.  Held  •  This  is  a  latent  am- 
biguity, and  parol  evidence  is  admissible  to  prove  what  was 
the  intention  of  the  parties. 

2.  The  court  below  having  decided  the  case  on  the  construction  of 

the  deeds,  and  there  having  been  little  enquiry  before  the 
commissioner  as  to  the  intention  of  the  parties,  upon  the  re- 
versing of  the  decree,  the  cause  will  be  referred  to  a  commis- 
sioner, with  liberty  to  both  parties  to  introduce  testimony. 

In  Ma}^  1866,  a  decree  was  made  in  three  causes 
depending  in  the  Circuit  Court  of  Henrico  county,  one  in 
the  name  of  Finney  and  others  against  Heth's  adminis- 
trator and  others,  one  in  the  name  of  Grwathmey  's  execu- 
tor against  the  same  defendants,  aud  one  in  the  name 
of  Barksdale  and  others  agianst  the  same  defendants, 
by  which  a  commissioner  of  the  court  was  directed  lo 
enquire  and  repoit  to  the  court  the  amount  due  in  the 
present  currency  from  the  Midlothian  Coal  Mining 
Company  and  others,  under  leases  by  the  receivers  of 
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the  court  in  said  causes,  to  said  lessees  of  the  coal  land     1868. 
and  other  property  of  the  Chesterfield  Coal  and  Iron     g^IJ^ 
Mining  Company  embraced  in  said  leases.     In  pursu-  — 

ance  of  this  decree,  Commissioner  Evans,  in  October,     thian 
1866,  made  a  report,  in  which  he  charges  the  Midlo-  Mining 
thian  Coal  Mining  Company,  among  other  items,  with  Company 
$2,250  of  principal  and  $270  of  interest,  as  rent  of  Finney 
what  is  called  the  Swann  pit,  from  the  20th  of  Novem-        r3Q5 
ber,  1861,  to  the  20th  November,  1866,  at  $450  per 
anmim.     He  returr  ed  with  his  report  the  leases  under 
which  the  rents  were  held  by  him  to  be  due ;  and  also 
the  deposition  of  J.  L.  Morrisett,  the  receiver  who  had 
made  the  leases  to  the  Midlothian  Company,  under 
which  the  question  in  this  cause  arises.     On  the  26th 
of  October,  1866,  the  court  made  a  decree  confirming 
the  report,  and  directing  the  Midlothian  Coal  Mining 
Company  to  pay  into  the  National  Exchange  Bank  the 
several  sums  reported  to  be  due  from  the  Company. 

On  the  2d  of  November,  1 866,  the  Midlothian  Coal 
ilimng  Company,  with  the  consent  of  the  parties  in 
these  causes,  filed  their  petitions  in  the  causes,  and 
also  exceptions  to  the  report  of  Commissioner  Evans. 
The  first  exception  is — Because  they  are  chai'ged  with 
rent  at  the  rate  of  $450  per  annum  for  five  years  for 
the  Swann  pit,  whereas,  as  they  insisted,  the  lease  of 
that  pit  was  only  from  the  23th  of  November,  1861, 
antil  the  end  of  the  year  1864. 

It  appears  that,  by  a  deed  of  leacie  bearing  date  the 
1st  day  of  April,  1861,  James  Morrissett,  as  receiver 
of  the  court,  leased  to  the  Midlothian  Coal  Mining 
Company  certain  coal  lands  of  the  Chesterfield  Coal 
and  Iron  Mining  Company,  described  in  the  lease;  and 
the  lease  \vas  to  continue  until  the  31st  of  December, 
1864.  This  lease  did  not  embrace  the  Swann  pit, 
which  was  the  property  of  the  same  Company.     At 
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1868.     this  time  the  Midlothian  Company  held  other  parts  of 
Termf  ^^  lands  under  a  previous  lease  executed  by  Farrar, 
~T^'7^       *  previous  receiver  in  these  causes,  which  would  ter- 
thian     minate  at  the  same  time.     On  the  20th  of  November, 
Mining    1861,  Morrisett  ncade  another  lease  to  the  Midlothian 
Company  Company,  which  was  endorsed  on  or  added  to  that  of 
Finney    the  1st  of  April,  in  which  it  is  said  that,  in  addition 
306]        to  the  privileges  granted  to  the  said  lessees  by  the 
foregoing  lease  bearing  date  the  1st  of  April,  A.  D. 
1861,  the  said  lessees  shall  have  the  like  privileges  of 
working  the  pit  known  as  Swann's  pit,  and  of  raising 
coal  from  the  same,  subject  to  the  same  conditions  and 
restrictions  as  are  presciibed  in  the  foregoing  lease  in 
respect  of  ihe  workings  therein  contemplated,  and 
subject  also  to  these  conditions;  and  then  sets  out  cer- 
tain provisions  as  to  what  the  Company  should  not  or 
should  do ;  and  containing  a  covenant  by  the  lessee 
that  the  annual  rent  of  said  Swann's  pit  shall  not  be 
less  than  four  hundred  and  fifty  dollars.     The  last 
provision  in  this  deed  is  :  3.  This  agreement  being  in 
addition  and  supplement  to  the  foregoing  lease,  shall 
be  taken  and  considered  as  a  part  thereof;  and  it  shall 
be  in  the  power  of  the  said  receiver,  or  of  his  successor 
in  office,  to  terminate  the  foregoing  lease,  and  also 
this  agreement  as  a  part  thereof,  upon  giving  three 
months  notice  to  the  said  lessees. 

By  anothei  deed  bearing  date  the  1st  of  September, 
1864,  Morrisett  and  the  Midlothian  Company  agree 
to  renew  and  extend  the  lease  granted  by  Farrar,  and 
also  the  lease  of  Morrisett  of  the  1st  of  April,  1861, 
for  five  years  from  the  31st  of  December,  1864.  Thi 
deed  commences  by  reciting  the  existence  of  the  lease 
by  Farrar  by  its  date,  and  the  one  from  Morrisett  as 
dated  the  1st  of  April,  1861,  and  then  says,  that  the 
said  parties,  Morrisett  and  the  Company,  have  agreed 
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and  do  agree  to  renew  and  continue  the  said  leases  for     1868. 
the  term  of  &\e  years  from  the  said  31st  of  December,     TermT 
1864,  to  the  31st  of  December,  1869,  upon  the  same    ^^.^j  _ 
terms  and  conditions  as  are  set  forth  in  the  two  exist-     thian 
ing leases,  in  all  respects,  except  so  far  as  the  sane  are  Mining 
varied  by  what  follows  in  this  deed.     The  deed  then  Com^pany 
proceeds  to  provide  what  rent  shall  "be  paid  per  bushel   Finney 
upon  the  coal  raised.  r3Q7 

Morrisett,  in  his  deposition,  which  was  taken  by 
the  commissioner  and  returned  with  his  report,  says  : 
That  the  Midlothian  Coal  Mining  Company  had  paid 
DO  rent  for  the  Swann  pit  under  the  lease  of  April  1st, 
1861.  They  expended  something  considerable  in  clean- 
ing out  and  drifting  the  pit,  though  they  raised  no  coal 
from  it.  As  he  understood  the  purpose  of  the  Midlo- 
thian Company,  it  TV  as  to  keep  other  persons  from 
lentiDg  and  working  the  Swann  pit.  It  is  just  and 
fair,  however,  to  say,  that  the  Midlothian  Company 
tried  their  best  to  raise  coal  from  the  Swann  pit,  and 
failed,  because  the  coal  was  not  there  to  raise. 

The  petitioB  of  the  Midlotliian  Coal  Mining  Com- 
pany, after  referring  to  the  Commissioner's  report  and 
the  leases  hereinbefore  mentioned,  says  that  the  report 
shows  that  there  was  no  evidence  whatever  before  the 
Commissioner  of  any  holding  over  of  the  Swann  pit 
by  the  Midlothian  Company,  after  the  31st  of  Decem- 
ber, when  the  lease  of  the  property  expired  by  its 
terms;  and  they  aver  and  are  prepared  to  prove,  that 
no  such  evidence  was  in  fact  before  him,  and  that  none 
such  could  have  been  before  him,  because  none  such 
existed.  They  insist  that  the  lease  of  April  1st  and 
November  20th,  1861,  were  distinct  leases,  and  the 
renewal  of  the  first  did  not  renew  the  last.  That  if 
the  terms  of  the  lease  are  ambiguous,  so  as  to  admit 
parol  evidence  to  show  what  was  the  intention  of  the 
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1868     parties  in  taking  the  renewed  lease  of  the  Ist  of  Sep- 
Te^^  tember,  1864,  the  evidence  of  Morrisett  should  have 
—  led  the  commissioner  to  a  inference  opposite  to  that 
thian     he  has  drawn.     And  they  aver  that  they  never  in- 
Mining   tended  to  renew  the  lease  of  the  Swann  pit,  and  never 
Company  imagined  they  had  done  so.     That  in  fact,  long  before 
Finney    the  first  lease  had  expired,  they  withdrew  their  ma- 
308^  ^     chinery,  abandoned  the  possession  of  the  pit,  and  never 
afterwards  interfered  with  it  in  any  manner  whatever ; 
and  though  they  remained  lessees  until  the  first  lease 
expired,  and  liable,  as  such,  for  the  rent,  yet  after  the 
expiration  of  that  lease,  they  never  asserted  or  claimed 
any  title  or  interest  whatever  in  the  Swann  pit,  never 
exercised  any  control  over  it,  or  had  any  sort  of  posses- 
sion of  it;  nor  were  they  aware,  until  Commissioner 
Evans'   leport  was  made,  that  any  peison  regarded 
them  as  tenants  of  that  pit,  or  responsible  for  rent  in 
any  way  or  to  any  extent.     And  all  these  allegations 
they  are  prepared  to  establish  by  proofs,  if  an  oppor- 
tunity is  afforded  them  to  do  so.     This  petition  was 
sworn  to  by  the  President  of  the  Company. 

On  the  6th  of  November,  1866,  the  court,  by  con- 
sent of  the  parties,  made  a  decree,  that  the  operation 
of  the  decree  confirming  the  report  of  Comissioner 
Evans,  be  suspended  so  far  as  it  relates  to  the  sum  of 
$2,250,  principal  money,  and  $270  interest,  reported 
as  the  rent  due  from  the  Midlothian  Company  for  the 
Swann  pit;  but  the  cause  coming  on  again  to  be  heard 
on  the  30th  of  April,  1867,  the  court  was  of  opinion 
that,  according  to  the  true  intent  of  the  contracting 
parties,  the  lease  of  the  Swann  pit  was  incorporated 
with  and  made  part  of  the  original  lease  of  the  1st  of 
April,  1861;  and  that  the  whole  lease  was  renewed, 
including  the  Swann  pit  as  a  part  of  the  demised 
premises,  by  the  lease  of  the  1st  of  September,  1864. 
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The  decree  of  the  6th  of  November,  1866,  was  there-     1868. 

fore  set  aside,   and  the  Commissioner's  report  was    Term/ 

again  confiiraed.     And  the  Midlothian  Coal  Alining    ly^.^j^ 

Company  obtained  an  appeal  to  this  court.  thian 

Coal 
Mining 
X.  p.  Howard,  for  the  appellants.  Company 

A.  Johnston^  for  the  appellees.  Finney 

<&  als. 

JgYNKs,  J.  Upon  the  face  of  the  contract  of  Sep-  [309 
tember  1,  1864,  there  is  no  ambiguity.  It  recites  that 
theie  are  in  existence  two  leases,  which  will  expire  on 
the  31st  day  of  December,  1864 — one  dated  Novem- 
ber 11,  1854,  the  other  dated  April  1,  1861 — and  pro- 
vides for  a  renewal  of  these  leases  for  a  term  of  five 
years,  upon  certain  specified  terms.  But  when  we 
come  to  apply  this  contract  to  the  subject  matter,  it 
appears  that  on  the  20th  November,  1861,  a  paper 
was  executed  containing  a  lease  of  the  Swann  pit  until 
the  31st  day  of  December,  1864,  which  paper  refers 
to  the  lease  of  April  1,  1861,  and  describes  itself  as 
'*an  addition  and  supplement"  to  the  sale  of  April  1, 
1861;  and  declares  that  it  * 'shall  be  taken  and  con- 
sidered as  a  part  thereof."  A  question  then  arises, 
whether  the  parties  intended,  by  the  contract  of  Sep- 
tember 1,  1864,  to  renew  the  lease  of  April  1,  1861, 
as  it  originally  stood,  so  as  to  exclude  the  Swann  pit, 
or  to  renew  that  lease  along  with  the  ''addition  and 
supplement"  of  November  20,  1861,  "as  a  part 
thereof,"  so  as  to  embrace  the  Swann  pit.  This  pre- 
sented a  case  of  latent  ambiguity,  for  the  removal  of 
which  it  was  competent  to  show  by  parol  evidence, 
what  was  the  actual  intention  of  the  parties.  The 
lease  of  November  20,  1861,  was  called  part  of  that 
of  April,  1861,  so  as  to  bubject  it,  without  the  necessity 
of  repetition,  to  the  same  conditions;  but  it  was  still 
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1868.  actually  distinct  from  it,  inasmuch  as  it  related  to 
Term7  different  property,  was  made  at  a  different  time,  re- 
^j.,.  served  a  distinct  rent,  and  was,  in  some  respects,  sub- 
thian     ject  to  different  conditions. 

Mining        The  only  parol  evidence  in  this  case  was  the  depo- 
Coinpany  gitjon  of  Morrisett,  the  lessor.     He  testified  that  the 

V.  ' 

Finney  appellants  expended  a  considerable  sum  in  cleaning 
out  and  drifting  the  Swann  pit,  though  they  raised  no 
coal  from  il ;  that  they  tried  their  best  to  raise  poal 
from  that  pit,  but  failed,  '^because  the  coal  was  not 
310]  there  to  raise."  He  further  said  that  he  understood 
that  the  purpose  of  the  appellants  was  to  keep  other 
persons  from  renting  and  working  the  Swann  pit. 

Though  not  so  stated  in  terms,  this  witness  seems 
to  have  had  reference  to  what  was  done  by  the  appel- 
lants during  the  original  term,  and  to  the  motives 
which  induced  them  to  obtain  the  original  leaSe  of  the 
Swann  pit.  It  cannot  be  supposed  that  they  would 
allow  the  whole  term  of  the  original  lease  to  expire 
without  ascertaining  whether  or  not  coal  could  be 
found  in  that  pit;  and  after  ascertaining  that  no  coal 
was  there,  they  would  have  had  no  motive  to  keep 
other  persons  from  renting  and  working  it. 

This  evidence,  given  by  the  lessor  himself,  affords 
strong  ground  to  believe  that  the  parties  did  not  intend 
to  embrace  the  Swann  pit  in  the  contract  of  September 
1,  1804.  The  appellants  had  no  motive  to  renew  the 
lease  of  that  pit;  the  former  lease  had  been  a  dead  loss 
to  them  of  the  rent  and  of  the  money  expendecl  in 
cleaning  out  and  drifting  the  pit.  A  renewal  of  the 
lease  must  have  entailed  a  like  loss;  and  these  facts 
were  well  known  to  the  lessor. 

The  appellants  excepted  to  the  report  of  the  Com- 
missioner charging  them  with  rent  of  the  Swann  pit 
under  the  contract  of  renewal,  and  suppcrted  the  ex- 
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ception  by  an  affidavit.     This  affidavit  stated,  among     1868. 
other  things  set  forth  by  the  appellants  in  a  petition,     TermJ 
that  the  appellants  ''never  intended  to  renew  the  lease  l^-T^ — 
of  that  pit,  and  never  imagined  that  they  had  done     thian 
so;  that  in  fact,  long  before  the  first  lease  expired.   Mining 
they  withdrew  their  machinery,  abandoned  the  posses-  ^^"^pany 
sion  of  the  pit,  and  never  afterwards  interfered  vvith  it  Finney 
in  any  manner  whatever;  an  though  they  remained 
lessees  until  the  first  lease  expired,  and  liable,  as  such, 
for  the  rent,   yet  after  the  expiration  of  that  lease, 
they  never  asserted  or  claimed  any  title  or  interest  in 
the  Swann  pit;  never  exercised  any  control  over  it,  or 
had  any  sort  of  possession  of  it;  neither   were  they       [311 
aware,  until  the  report  of  Commissioner  Evans  was 
made,  that  any  person  regarded  them  as  tenants  of 
the  Swann  pit,  or  responsible  for  rent  in  any  way  or 
to  any  extent.     And  all  these  allegations  they   are 
prepared  to  sustain  by  proofs,  if  the  opportunity  be 
afforded  them  to  do  so."     The  appellants,  in  their 
petition,  asked  that  the  report  of  the  Commissioner 
might  be  corrected  by  excluding  the  rent  charged  for 
the  Swann  pit,  and  that,  if  necessary,  the  report  might 
be  recommitted  for  that  purpose,  with  leave  to  the 
petitioners  to  adduce  proof  of  the  allegations  made  in 
their  petition. 

The  Circuit  overruled  the  exception  and  confirmed 
the  report,  being  '*of  opinion  that,  according  to  the 
true  intent  of  the  contracting  parties,  the  lease  of  the 
Swann  pit  was  incorporated  with  and  made  a  part  of 
the  original  lease  of  April  1,  1861,  and  that  the  whole 
lease  was  renewed,  including  the  Swann  pit,  as  part 
of  the  demised  premises,  by  the  lease  ot  September  1, 
1864."  It  would  seem  from  this,  that  the  court  de- 
cided the  case  upon  the  construction  of  the  several 
leases,  and  without  reference  to  the  parol  evidence. 
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1868.     For  the  reasons  already  given,  I  think  the  case  must 

TermT  ^^  decided  upon  the  parol  evidence,  and  that  it  is  at 

—^7:7; —  leabt   doubtful,    from   the   evidence   in   the    record, 

thian     whether  the  parties  did  intend  to  embrace  the  Swann 

Mining   P^^  ^^  ^^^  contract  of  renewal. 

Company  g^t  it  is  evident  that  the  parties  did  not  go  fully 
Finney  into  the  parol  evidence  beaiing  on  this  question.  It 
is  alleged  by  the  appellants,  in  their  petition,  that  they 
did  not  do  so  themselves,  and  they  cannot  complain  If 
an  opportunity  is  given  to  the  other  parties  to  adduce 
further  evidence. 

I  am,  therefore,  of  opinion  that  the  Circuit  Court, 
instead  of  overruling  the  exception  of  the  appellants, 
should  have  recommitted  the  report,  with  instructions 
to  the  Commissioner  to  enquire  whether  it  was  the 
actual  intention  of  the  parties  to  embrace  or  to  exclude 
312]  the  Swann  pit  in  the  renewed  lease,  and  with  leave  to 
all  parties  to  take  further  evidence  on  that  subject. 
I  think  the  decree  should  be  reversed. 

The  other  judges  concurred  in  the  opinion  of  Joyne^^ 
J. 

Decree  reversed. 
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Utterbach  tfc  als.  v.  Kixey.  1868. 

January 
Term. 
February  24.  [313 

1.  When  a  creditor  gives  up  a  substantial  part  of  a  debt,  due  before 
the  2d  of  April,  1865,  or  the  liability  of  a  person  bound  to 
him  for  its  payment,  in  consideration  of  a  new  security  for 
the  payment  of  the  debt,  or  any  part  of  it,  such  new  security 
comes  within  the  saving  of  the  second  section  of  the  act  to 
stay  the  collection  of  debts  for  a  limited  period,  passed  March 
2,  1806,  Sess.  Acts  1865-66,  p.  180 ;  and  may  be  enforced  ac- 
cording to  its  terms  ;  such  a  case  not  being  embraced  in  the 
third  section  of  that  act. 

This  was  a  motion  in  the  Circuit  Court  of  Fauquier 
county,  by  B.  F.  Kixey  against  Charles  H.  Utterbach 
and  two  others,  for  execution  upon  a  forthcoming 
bond;  and  a  cross  motion  by  Utterbach  against  Ilixey 
to  quash  the  forthcoming  bond.  The  only  ground  of 
the  last  motion  was  that  the  execution  under  which 
it  had  been  taken  was  sued  out  in  violation  of  the 
statute,  called  the  stay  law. 

The  Circuit  Court  quashed  the  forthcoming  bond, 
and  the  execution  under  which  it  was  issued,  with 
costs;  and  Rixey  excepted.  The  facts  are  fully  stated 
in  the  opinion  of  this  court,  delivered  by  Judge  Mon- 
ccKE.  Upon  a  writ  of  error  to  the  District  Court  of 
Appeals  at  Fredericksburg,  the  judgment  of  the  Cir- 
cuit Court  was  reversed.     And  thereupon  Utterbach 
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1868.     and  the  other  defendants  obtained  a  writ  of  error  to 

January    , ,  .  , 

Term.     ^"^^  COUrt. 


Utter- 
bach  Tucker^  for  the  appellants. 

V.  '         Green ^  for  the  appellees. 
Rixey. 

314 1  MoNcuRE,   P.,  delivered  the  opinion  of  the  couit : 

This  is  a  supersedeas  to  a  judgment  of  the  District 
Court  holden  at  Fredericksburg,  reversing  a  judgment 
of  the  Circuit  Court  of  Fauquier  quashing  a  forthcom- 
ing bond  and  the  execution  under  which  it  was  given, 
upon  the  ground  that  the  execution  was  issued  contrary 
to  the  first  section  of  the  act  commonly  called  the  stay 
law,  passed  March  2,  1S66,  entitled  '*an  act  to  stay 
the  collection  of  debts  for  a  limited  period."  Acts 
18G5-G,  p.  180.  The  first  section  enacts,  that  no  exe- 
cution, (fee,  shall  be  issued,  except  in  the  cases  there- 
inafter provided  for,  until  the  1st  day  of  January, 
1868.  The  second  section  declares,  that  the  foregoing 
section  shall  not  apply  to  any  case  in  which  the  debt 
or  liability  sought  to  be  enforced  was  contracted  or  in- 
curred since  the  2d  day  of  April,  1865,  &c.  The  third 
section  provides,  that  "no  security  or  undertaking  of 
any  sort,  the  consideration  of  which  is  a  debt  con- 
tracted or  liability  incurred  prior  to  the  second  day  of 
April,  1865,  shall,  though  executed  or  assumed  aft« 
that  day,  be  considered  as  a  debt  contracted,  or  lia- 
bility incurred,  after  that  day,  within  the  meaning  of 
this  act.  And  when  a  part  of  the  consideration  of 
any  security  or  uudertakmg  of  any  sort  is  a  debt  con- 
tracted, or  a  liability  incurred,  prior  to  the  2d  day  of 
April,  1865,  such  security  or  undertaking,  though  exe- 
cuted or  assumed  oq  or  after  that  day,  shaU,  as  to  so 
much  of  tne  money  due  thereon,  be  considered  as  a 
debt  contracted  or  liability  incurred  before  that  day, 
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within  the  meaning  of  this  act."     The  only  question     1868. 
we  are  called  upon  to  decide  in  this  case  is,  whether    Term7 

it  comes  within  the  true  intent  and  meaning  of  the"Trj 

said  third  section  ?     No  question  is  raised  as  to  tha     bach 
constitutionality  of  the  stay  law.     On  the  contrary,       y 
the  defendant  in  error,  by  his  counsel,  requested  that    I^i^cey. 
no  such  question  should  be  decided  in  the  case.     We 
will,  therefore,  proceed  to  consider  and  dispose  of  the 
case  without  reference  to  that  question. 

The  facts  of  the  case  are  set  out  in  a  bill  of  excep-       [315 
tions  taken  by  the  defendant  in  error  Eixej'  to  the 
judgment  of  the  Circuit  Court  quashing  the  execution 
and  forthcoming  bond  as  aforesaid.     Those  facts  are 
sustantially  as  follows  : 

That  in  the  year  1864  an  agreement  was  made  be- 
tween the  plaintiff  in  error  C.  H.  Utterbach  and  one 
Silas  H.  Turner  that  the  said  Turner  should  purchase 
tobacco,  for  which  said  Utterbach  was  to  furnish  the 
money,  and  the  profits  arising  therefrom  was  to  be 
divided  between  them.  Thereafter  Turner  purchased 
from  Kixey,  without  communicating  to  him  his 
arrangement  with  Utterbach,  a  lot  of  tobacco  which 
went  into  the  hands  of  Utterbach.  Turner  having 
paid  to  Kixey  ail  that  was  due  him  on  account  of  said 
tobacco  except  the  sum  of  $2,700,  '*  which  was  pay- 
able in  Southern  State  funds  (bankable);"  and  being 
anxious  to  pay  the  same,  procured  from  said  Utter- 
bach an  order  drawn  by  him  in  April,  1864,  on  Dela- 
plane,  of  Kichmond,  payable  to  Turner,  for  $2,700 
'*in  Southern  State  funds  (bankable);"  which  order 
he  placed  in  the  hands  of  Ilixey,  who  was  going  to 
Richmond,  to  collect  and  apply  the  proceeds,  if  col- 
lected, to  the  debt  of  Turner  to  Rixey.  The  order 
was  protested  by  Delaplane;  and  thereupon  Rixey 
offered  to  re-deliver  the  same  to  Turner;  but  at  the 
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1868.     request  of  Turner,  Eixey  retained  possession  of  the 
Term7  Order  as  collateral  security  for  the  amount  due  upon 

""77"        the  purchase  of  tobacco.     Rixev  was  not  aware  of 

Utter-  ^ 

bach  Utterbach's  transactions  with  Turner,  further  than 
y^'  the  information  afforded  by  the  order  on  Delaplane, 
Rixey.  ^nd  had  no  communication  with  Utterbach  until  about 
the  20th  of  October,  1805,  when  he  was  sought  by 
Utterbach,  who  proposed  to  settle  with  him  the  order 
on  Delaplane  by  paying  a  smaller  sum  in  United  States 
currency.  Just  before  this.  Turner  had  oflfered  to 
pay  Rixey  his  said  debt  in  United  States  currency  at 
316]  the  rate  of  twenty-two  per  cent,^  which  offer  was  de- 
clined. Utterbach,  in  his  said  interview,  oflfered  to 
pay  him  twenty-three  per  cent,  in  such  currency,  which 
was  supposed  to  he  less  than  its  market  valiie  ;  which 
oflfer  Rixey  accepted,  in  consideration  of  the  pat/tnent 
to  be  then  received j  and  w^hich  was  agreed  to  be  taken, 
and  was  taken,  in  the  form  of  a  note  drawn  by  said 
Utterbach,  dated  October  20,  1865,  for  six  hundred 
and  seventy-six  dollars  and  eighty-nine  cents,  with 
interest  from  date,  payable  sixty  days  after  date  to 
said  Rixey  or  order,  negotiable  and  payable  at  the  First 
National  Bank  at  Alexandria,  Virginia,  and  endorsed 
by  Charles  Bragg  and  R.  E.  Utterbach.  The  drawer  of 
said  negotiable  note,  the  said  C.  H.  Utterbach,  assured 
the  said  Rixey  and  Charles  Bragg,  one  of  the  endor- 
sers, that  it  would  certainly  be  paid  at  maturity,  and 
the  said  note  would  not  have  been  excepted  bat  for  th<U 
assurance.  The  said  Rixey ^  upon  the  giving  of  said 
negotiable  note^  and  in  consideration  thereof  thereupon 
released  and  discharged  the  said  Turner  from  all  lia- 
bility to  him  on  account  of  the  purchase  of  said  tobacco^ 
and  delivered  up  the  order  on  Delapane  to  said  Utter- 
bach. The  said  negotiable  note  was  not  paid  at  matu- 
rity, though  deposited  at  the  said  bank  for  collection, 
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but  was  duly  protested  for  uon-payment,  and  due  no-     1868. 
tice  of  such  non-payment  and  protest  was  given  to  the    Term7 

drawer  and  endorsers.     After  the  protest  of  the  note,  ~T7~ 

and  while  it  was  in  the  hands  of  a  third  party,  to     bach 
whom  RLxey  had  delivered  it,  Utterbach  the  drawer       y  ^' 
lepeatedly  promised  in  writing  to  pay  it,  his  last    ^^^^Y- 
promise  in  writing  to  pay  it  being  on  the  4th  to  pay 
it  on  the  6th  day  of  August,  18G6.     The  judgment  on 
which  the  execution  was  issued,   which  was  quashed 
in  this  case,  was  obtained  on  the  said  negotiable  note 
by  Rixey  the  payee,  against  Utterbach  the  drawer 
thereof. 

The  first  section  of  the  act  before  referred  to,  stand- 
ing alone,  clearly  embraces  this  case.  The  second  as 
clearly  excepts  it  from  the  operation  of  the  first;  this  [317 
being  a  case  in  whicii  the  debt  or  liability  sought  to 
be  enforced  was  con ti acted  or  incurred  since  the  2d 
day  of  April,  1865,  and  the  only  question  is,  whether 
the  third  section  takes  the  case  out  of  the  operation  of 
the  second,  and  restores  it  to  the  operation  of  the  first; 
that  is,  whether  the  negotiable  note  dated  October  20, 
1865,  on  which  the  judgment  was  obtained,  which 
was  the  foundation  of  the  ex*»cution  and  forthcoming 
bond  that  were  quashed,  is  a  security  or  undertaking, 
the  consideration  of  which  was  a  debt  contracted  or 
liability  incurred  prior  to  the  second  day  of  April, 
1865,  within  the  meaning  of  the  said  third  section  ? 

This  section  is  certainly  very  broad  in  its  terms  : 
*'Xo  security  or  undertaking  of  any  sort,  the  con- 
sideration of  which  is  a  debt  contracted,''  &c. ;  though 
not  broader  tnan  the  second  section,  which  declares 
that  *'the  foregoing  section  (that  is  the  first)  shall  not 
apply  to  any  case  in  which  the  dett  or  liability  sought 
to  be  enforced  was  contracted,"  &c.  But  surely  it 
was  not  designed  by  the  Legislature  to  include  in  the 
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1868.     operation  of  the  third  section  every  security  and  un- 

Term^  dertaking  made  since  the  2d  day  of   April,    1865, 

"7^7 —  founded  in  any  manner  or  to  any  extent  whatever. 

Utter-  ►  ^  ' 

bach     directly  or  indirectly,   on  the  consideration  arising 

v/'  from  a  debt  contracted  or  a  liability  incurred  prior  to 
Rixey.  tj^^t  day.  Surely  the  Legislature  did  not  intend  to 
attach  to  all  debts  contracted  before  that  day  such  an 
indelible  stain  as  that  they  could  not,  by  any  combi- 
nation with  other  elements,  be  made  a  sufficient  con- 
sideration for  a  debt  contracted  after  that  day  to 
bring  it  within  the  operation  of  the  second  section  of 
the  act.  Then  where  is  the  line  to  be  drawn  between 
securities  and  undertakings  executed  or  assumed  after 
the  2d  day  of  April,  1865,  in  consequence  of  a  debt 
contracted  or  liability  incurred  prior  to  that  day, 
which  are  within  the  saving  of  the  second  section,  and 
318]  such  securities  and  undertakingg  which  are  not  within 
the  saving  of  that  section  ? 

Without  undertaking  to  draw  the  precise  line  so  as 
to  ascertain  what  cases  lie  on  one  side  and  what  on 
the  other  side  of  it,  we  think  we  may  safely  say,  that 
wherever  the  creditor  gives  up  a  substantial  part  of 
the  old  debt,  or  the  liability  of  a  person  bound  to  him 
for  its  payment,  in  consideration  of  the  new  security 
for  the  payment  of  the  debt  or  any  part  of  it,  such 
new  security  comes  within  the  saving  of  the  second 
section,  and  may  be  enforced  according  to  its  terms, 
notwithstanding  the  stay  law.  In  this  case,  it  cannot 
be  said  that  the  consideration  of  the  new  security  is 
the  old  debt  within  the  meaning  of  the  third  section. 
''The  consideration,"  within  that  meaning,  is  where 
the  old  debt  forms  the  whole  consideration  of  the  new 
security,  and  does  not  embrace  a  consideration  com- 
pouuvicd  of  the  old  debt  and  other  elements  of  value. 
Where  the  old  debt  is  the  sole  consideration  of  the 
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new  security,  it  is  regarded  by  the  act  as  the  same     1868. 
debt,  although  the  security  is  changed;  and  that,  too,    xerm!^ 
although  the  creditor  may  have  been  benefited  by  the    ^^^^^ 
change,  as  where  he  gets  additional  security.     But     bach 
where  a  substantial  part  of  the  debt  is  given  up,  or       y. 
the  liability  of  some  person  bound  for  the  old  debt  is    ^^^^y- 
released,  in  consideration  of  the  new  security,  there 
has    been    such  a  novation  of   the  debt  as  brings  it 
within  the  saving  of  the  second  section.      If  this  were 
not  so,  the  stay  law  would  deprive  a  debtor  of  the 
power  of  making  any  composition   with  his  creditors 
for  his  relief  from  debt,  or  for  the  release  of  any  of 
his  sureties.     A  creditor  being  stayed  by  the  law  in 
the  enforcem  ent  of  his  debt,  might  be  willing  to  give 
up  a  part  of  it,  and  even  give  up  the  liability  of  a 
surety,  provided  he  could  get  a  new  security  of  the 
debtor  for  the  payment  of  a  certain  sura  at  a  certain 
time.     If  the  law  denies  to  the  debtor  the  right  to 
give  such  a  security   which  the  creditor  may  enforce,        [319 
does  him  an  injury  instead  of  a  benefit.     He  may 
surely  waive  a  benefit  which  the  law  intended  to  pro- 
vide for  him,  especially  if  by  so  doing  he  can  secure 
what  he  esteems  to  be  a  greater  benefit.     Whenever 
a  creditor  gives  up  a  substantial  part  of  the  debt,  or 
releases  a  person  who  may  be  bound  for  it,  in  conside- 
lation  of  a  new  security  given  foi  the  payment  of  a 
certain  sum  at  a  certain  time,  it  may  fairly  be  inferred 
to  be  the  intention  of  both  parties  that  payment  shall 
be  made  at  that  time,  notwithstanding  the  stay  law. 
There  is  nothing  in  the  latter  part  of  the  third  sec- 
tion which  is  inconsistent  with  this  view.     The  mean- 
ing of   that  provision  is,   that  where  a  security  or 
undertaking  is  executed  or  assumed  after  the  2d  day 
of  April,  1865,  for  a  sum  of  money  composed,  among 
other  things,  of  a  debt  contracted  or  Lability  incurred 


Digiti 


ized  by  Google 


342  CX)UKT    OF    APPEALS    OF    VIKGINIA. 

1868.     prior  to  that  day,  such  security  or  undertaking  shall,  as 
Tenm7  ^  SO  much  of  the  money  due  thereon,  be  considered  as 
^^  ^_    a  debt  contracted  or  liability  incurred  before  that  day, 
bach     within  the  meaning  of  the  act.     The  several  portions 
V.  '    of  the  sura  of  money  for  which  the  security  is  exe- 
^^®y-    cuted  or  the  undertaking  assumed  in  that  case  being 
wholly  independent  of  one  another,  no  alteration  is 
thereby  eflfected   in  the  nature  of  the  former  debt 
within  the  meaning  of  the  act.     But  this  is  very  differ- 
ent from  a  case  in  which  a  part  of  the  former  debt  is 
given  up  or  the  liability  of  another  person  therefor  is 
released  in  consideration  of  the  new  security. 

And  now  let  us  apply  the  principle  which  we  have 
laid  down  to  the  fji^ts  of  the  case.  About  the  20th 
of  October,  1865,  Turner  and  Utterbach  were  indebted 
to  Kixey  in  the  value  of  $2,700  in  ^'Southern  Stales 
funds  (bankable)"  as  of  the  month  of  April,  1864,  in 
the  city  of  Richmond,  that  being  the  amount  of  the 
order  which  in  the  latter  month  and  year  was  drawn 
by  Utterbach  on  Delaplane  in  favor  of  Turner,  and  by 
320]  him  passed  to  Eixey,  to  be  collected  and  applied  to  a 
debt  of  the  same  amount  then  due  to  him  by  Utter- 
bach and  Turner,  but  which  order  was  protested  by 
Delaplane  as  aforesaid.  Being  so  indebted.  Turner 
offered  to  pay  the  debt  to  Eixey  in  United  States  cur- 
rency at  twenty-two  per  cent,^  which  offer  was  de- 
clined. The  fair  inference  from  this  statement  is, 
tliat  this  offer  was  to  make  the  payment  in  cash.  So 
that  Rixey  might  at  that  time  ha\e  received  payment 
of  the  debt  of  Turner  in  United  States  currency,  at 
the  rate  of  twenty-two  per  ceht.^  but  declined  to  do  so, 
no  doubt  because  he  thought  the  rate  was  too  low. 
Shortly  thereafter.  Utterbach  sought  an  interview 
with  Rixey,  and  "offered  to  pay  him  twenty-three 
per  cent.^  in  such  currency,  which  was  supposed  to  be 
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less  than  its  market  value;  \ihich  ofifer  the  said  Rixey    1868. 
accepted,  in  consideration  of  (he  payment  to  be  then     '^^^ 

received  J  and  which  was  agreed  to  be  taken,  and  \vas  "zr- 

taken,  in  the  form  of  the  negotiable  note  aforesaid,  bach 
and  which  said  negotiable  note  the  said  TTtterach  as-  y^ 
sured  the  said  Rixey  and  Charles  Bragg,  one  of  the  R^^ey. 
endorsers,  would  be  certainly  paid  at  maturity.  Said 
note  would  not  have  been  accepted  but  for  said  assu- 
rance. Said  Eixey,  upon  the  giving  of  said  negoti- 
able note,'  and  in  consideration  thereof,  thereupon  re- 
leased and  discharged  the  said  Turner  from  all  lia- 
bility to  him  on  account  of  the  purchase  of  said  to- 
bacco, and  delivered  up  the  said  Delaplane's  order  to 
said  Utterbach."  Now  here  it  appears  that  Rixey,  on 
or  about  the  20th  of  October,  1865,  might  have  re- 
ceived in  cash  the  amount  of  his  debt  in  United  States 
currency  at  twenty-two  per  cent.^  but  declined  doing 
so;  and  at  or  about  the  same  time,  accepted  an  oiler 
of  twenty-three  per  cent,  in  such  currency,  which  was 
supposed  less  than  its  market  oalue.  Supposed  by 
whom?  The  fair  inference  is,  by  both  parties,  or 
generally.  There  is  nothing  in  the  record  to  show 
what  was  the  value  of  *' Southern  State  funds  (banka-  [321 
ble)"  in  April,  1864,  or  even  what  was  the  precise 
nature  of  the  funds  referred  to,  though  the  presump- 
tion is  they  were  Southern  bank  notes,  receivable  at 
bank  in  payments  or  on  deposit.  Nor  can  the  court 
judicially  know  what  was  the  value  of  such  funds. 
I.,ess  than  the  amount  of  the  debt  may  have  been 
oflfered  and  accepted  in  satisfaction  thereof,  in  con- 
sideration of  its  immediate  payment,  notwithstanding 
the  stay  law  enacted  by  the  T^egislature  at  Alexandria 
on  the*  23d  of  January,  1865— Acts  of  Assembly,  p. 
7,  ch.  7 — which  was  then  in  force;  **  which  offer  the 
said  Rixey  accepted,"  as  the  bill  of  exception  states, 
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1868.  *'in  consideration  of  the  payment  to  be  then  received,'' 
T^wJ  S^  ^^^^  ^1^®  payment  was  considered  in  effect  as  a  cash 

~:^~ — payment.  **And  which,"  as  the  bill  of  exceptions 
bach  proceeds  to  state,  *  -was  agreed  to  be  taken  (and  was 
V.  '  taken)  in  the  form  of  the  negotiable  note  aforesaid, 
Rixey.  ^j^^  which  said  negotiable  note  the  said  Utterbach  as- 
sured the  said  Rixey  and  Charles  Bragg,  one  of  the 
endorsers,  would  be  certainly  paid  at  maturity." 
The  transaction,  then,  was  the  same  in  effect  as  if  the 
money  had  been  actually  paid  to  Eixey,  and  by  him 
in  mediately  loaned  to  Utteibach  upon  his  negotiable 
*  note  at  sixty  days,  endorsed  by  Bragg,  which  Utter- 

bach assured  Eixey  and  Bragg  would  certainly  be  paid 
at  maturity.  It  is  fair  to  presume  from  the  evidence, 
that  Rixey  did  not  get  a  cent  more  by  taking  the  note 
than  he  would  have  accepted  in  cash.  The  note  was, 
in  effect,  a  new  transaction  and  a  new  debt,  though 
created  in  consequence  of  the  old  one.  But  some- 
thing of  still  more  importance  yet  remains  to  be  stated 
to  give  this  character  to  the  note.  Not  only  is  it 
stated  in  the  bill  of  exceptions  that  the  '*note  would 
not  have  been  accepted  but  for  said  assurance,'  but 
it  is  further  stated,  ^^that  saia  Rixey,  upon  the  giving 
of  said  negotiable  note,  and  in  coruideration  thereof^ 
thereupon  released  and  discharged  the  said    Tumtr 

322]  froK  all  liability  to  him  on  acceunt  of  the  purchase  of 
said  tobacco,  and  delivered  ujp  the  said  Delaplane  order 
to  said  Utterbach."  In  other  words,  Rixey,  in  con- 
sideration of  the  negotiable  note,  and  the  assurance 
which  was  given  of  its  certain  payment  at  maturity, 
released  and  discharged  his  original  debtor,  who  had 
just  before  offered  to  pay  him  in  cash  only  one  per 
cent,  less  of  the  original  debt  than  the  amount  of  the 
said  note,  and  delivered  up  the  order  which  he  had 
been  holding  as  collateral  security,  and  which  operate 
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as  an  equitable  assignment  of  so  much  of  what  might  1868. 

have  been  due,  if  anything,  by  Delaplane  to  Utter-  xem^ 

bach.     Upon  the  principle  before  laid  down,  the  case  ^    — 

clearly  comes  within  the  operation  of  the  second  and  bach 

not  of  the  third  section  of  the  act  of  March  2,  1866,  *^v*^^* 

aforesaid.  Rixey. 

We  are,  theiefore,  of  opinion  to  affiirm  the  judg- 
ment of  the  District  Court. 

jujdgment  of    the    district    court    of    appeals 
Affirmed. 
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18^-  Ragland  &  Co.  V.   Butler. 

January 

Term. 
323]  February  26. 

1.  B  con  tracts  to  sell  the  merchantable  pine  timber  on  certain  land, 

and  saw  it  into  lumber;  pile  the  said  lumber  openly  with 
sticks,  and  deliver  it  in  Richmond.  One  count  saya  the  lum- 
ber was  piled  openly  with  sticks ;  another  count  says  the  lum- 
ber delivered  was  sawed  from  merchantable  pine  timber,  and 
does  not  say  the  lumber  was  merchantable.  Held  :  The  con- 
tract meant  the  lumber  should  be  piled,  and  therefore  the  first 
count  was  good ;  and  that  the  merchantable  timber  meant 
merchantable  lumber,  and  therefore  the  second  count  was 
good. 

2.  In  this  case  the  contract  was  to  pay  on  delivery  by  a  note  at 

sixty  days.  The  count  avers  the  refusal  to  give  the  note,  and 
the  refusal  to  pay  the  money  after  the  sixty  days.  Held  :  If 
the  non-delivery  of  the  note  was  the  sole  gravamen  of  the  ac- 
tion, the  averment  of  non-payment  of  the  money  was  sur- 
plusage, and  did  not  vitiate  the  count.  But  held  further :  That 
the  agreement  to  give  the  note  to  pay  at  a  specified  time  was, 
in  legal  intendment,  an  obligation  to  pay  at  that  time  if  there 
was  a  failure  to  give  the  note. 

3.  By  the  contract,  R  was  to  advance  the  freight,  which  was  to  be 

deducted  when  the  note  was  given.  It  was  not  necessary  to 
aver  the  payment  of  the  freight  by  B. 

4.  One  count  avers  the  refusal  of  R  to  receive  the  lumber.     The  ob- 

ligation to  deliver  implies  the  correlative  obligation  to  receive ; 
•  and  the  refusal  to  receive  is  therefore  a  breach  of  the  contract 

5.  The  demand  of  the  note  is  averred  to  have  been  made  on  the 

day  of  the  delivery,  or  the  offer  to  deliver  the  lumber.  It  is 
a  case  of  mutual  promises,  and  B  was  entitled  to  demand  the 
note  when  he  delivered  or  ofl'ercd  to  deliver  the  lumber ;  and 
the  demand  was  not  made  too  soon. 
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6.  A  contract  to  sell  the  merchantable  pine  timber  upon  a  certain       1868. 

tract  of  land,  to  be  sawed  into  lumber  by  the  vendor  accord-  January 
ing  to  the  directions  of  the  purchaser,  and  to  be  delivered  at  '^^^ 

Richmond,  is  a  contract  that  the  lumber  shall  be  merchant-  Ragland 
able ;  and  the  usage  at  Richmond  as  to  what  constitutes  a     &  Co. 

compliance  with  the  directions  of  the  purchaser,  is  to  be  the  j.  7^ 
rule  in  determining  that  question. 

7.  The  court  having  refused  to  give  an  instruction  to  the  jury 

asked  for  by  the  defendant,  that  the  plaintiff  must  prove  the 
delivery  or  the  offer  to  deliver  of  merchantable  lumber  cut 
from  the  merchantable  timber  upon  the  land,  <fec.,  and  after- 
wards having  instructed  the  jury  that  if  they  believed  that 
the  plaintiff  cut  from  the  land,  &c.,  merchantable  pine 
timber,  and  sawed  it  into  lumber,  without  saying  that  the 
lumber  must  be  merchantable,  this  instruction,  after  the 
refusal  of  the  first  was  calculated  to  mislead  the  jury ;  and 
the  judgment  will  be  reversed. 

This  was  an  action  of  covenant  in  the  Circuit  Court 
of  the  city  of  Eichmond,  brought  by  James  T.  Butler 
against  E.  F.  Ragland  and  N.  H.  Ragland,  partners 
under  the  name  and  style  of  Ragland  &  Co.,  to  re- 
cover the  value  of  a  quantity  of  lumber  contracted  to 
be  sold  by  Butler  to  Ragland  -fe  Co. ;  and  which  they 
refused  to  receive,  on  the  ground,  as  they  alleged, 
that  it  was  not  such  as  the  contract  provided  for. 
Butler  was  a  citizen  of  the  county  of  Caroline,  and 
Ragland  &  Bro.  were  lumber  dealers  in  the  city  of 
Richmond. 

The  contract,  which  bore  date  the  25th  of  August, 
1865,  provided  that  Butler  sola  to  Ragland  &  Co.  all 
the  merchantable  pine  timber  on  a  certian  tract  of 
land  in  Caroline  county,  Ya.,  purchased  ly  said  But- 
ler of  Bendalls,  Peatross  and  Coleman,  to  be  sawed 
into  lumber  of  such  lengths  widths,  and  thicknesses, 
as  may  be  required  in  writing  by  the  said  Ragland  & 
Co.,  from  time  to  time,  as  they  may  want  it;  pro- 
vided that  they  keep  an  order  on  hand,  so  that  the 
mill  may  be  kept  constantly  running  without  loss  of 
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1868.     time;  and  that  the  lengths  of  such  tirciber  are  not  to 
Term.'    exceed  thirty-six  feet,  and  the  width  not  to  exceed 
"l~"j    T  the  largest  sized  timber  on  said  land ;  also,  that  all  of 
ik  Co.    said  timber  shall  be  piled  openly  with  sticks  for  at 
Butler,    l^ast  thirty  days  befcre  being  shipped.     And  Ragland 
3'25]        &  Co.  agreed  to  pa^   to  Butler  $22.50  per  thousand 
feet,  for  the  said  lumber  delivered  in  the  city  of  Kich- 
raond,  at  the  depot  of  the  Richmond,  Fredericksburg 
and  Potomac  Railroad  Company;  said  payment  to  be 
made   by   negotiable   notes   payable   at    sixty    days 
from  the  time  of  completion  of  delivery  of  each  one 
hundred  thousand  feet  of  lumber  at  said  depot  in 
Richmond.     Freight  to  be  advanced  as  the  lumber 
was  received  by  the  said  Ragland  &  Co.,  and  de- 
ducted at  each  settlement. 

The  declaration  contained  five  counts,  in  each  of 
which  the  contract  was  set  out.  A  demurrer  to  the 
first  count  was  sustained;  audit  need  not  therefore 
be  noticed  further.  The  second  count  averred,  that 
the  plaintiff  did,  on  divers  days  between  the  25th  of 
August  in  the  year  1865  and  the  26th  of  July,  1866, 
deliver  to  the  defendants  in  the  city  of  Richmond,  at 
the  depot  of  the  Richmond,  &c..  Railroad  Company, 
merchantable  pine  lumber,  sawed  of  the  lengths, 
w^idths  and  thicknesses  required  by  the  orders  in  writ- 
ing of  the  defenlants;  which  lumber  amounted  to 
more  than  one  hundred  thousand  feet,  viz.,  on,  ifcc, 
stating  the  different  days  when  the  lumber  was  de- 
livered, extending  from  April  25th  to  July  23d,  1866, 
and  the  quantity  delivered  on  each  da}'.  The  count 
then  goes  on  to  aver  a  compliance  by  the  plaintiff  with 
each  provision  of  the  contract  on  his  part,  notice  of 
the  delivery  of  each  parcel  of  lumber  to  the  defen- 
dants on  the  day  of  delivery ;  and  the  demand  af t>er 
the  whole  hundred  thousand  feet  of  lumber  had  been 
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delivered,  to  wit,  on  the  23d  of  July,  1^66,  upoD  the     isas. 

defendants  for  their  negotiaUe  note,  payable  at  sixty    xerm.^ 

days,  for  the  price  of  one  hundred  thousand  feet  of  Tr"T — T 
^  Hagland 

lumber  at  $22.50  per  thousand  feet.     And  the  defen-     &  Co. 

dants  had  then  and  there  refused  to  make  their  said   Butler. 

negotiable  note  payable  at  sixty  days  from  the  said        [326 

23d  of  July,  1866,  &c. 

The  third  count  sets  out  the  orders  of  the  defendants 
for  the  lumber,  and  the  delivery  in  p'jrsuance  of  said 
orders,  the  last  being  on  the  23d  of  July,  1866,  at  the 
railroad  depot,  of  lumber  sawed  from  the  merchant- 
able pine  timber  on  the  tract  of  land  referred  to  in  the 
contract,  and  pait  of  the  merchantable  pine  timber 
sold  to  the  defendants;  which  said  lumber,  before  being 
shipped  to  Bichmond,  had  been  piled  openly  with 
sticks  for  thirty  days,  and  amounted  to  more  than 
one  hundred  thoiffeand  feet.  There  was  then  an  aver- 
ment of  the  demand,  to  wit,  on  the  23d  of  July,  1866, 
of  the  negotiable  note,  and  the  refusal  to  give  it;  and 
that,  although  sixty  days  had  elapsed  since  the  com- 
pletion of  the  delivery  of  the  lumber,  and  the  pr  ice 
thereof,  amounting  to  $2,250  is  due  and  payable,  the 
defendants,  ifec,  had  not  paid,  &c. 

The  fourth  (jount  diflferB  from  the  third  onJy  in 
averring  that,  on  the  23d  of  July,  1866,  in  the  city  of 
Richmond,  he  demanded  of  the  defendants  the  price 
of  said  lumber  at  the  rate  of  $22.50  per  thousand  feet, 
viz.,  $2,250,  and  required  that  the  said  price  should 
be  paid  by  a  negotiable  note,  payable  at  sixty  days  as 
aforesaid.  But  that  the  defendants  had  refused  to 
make  such  note;  and  that  though  the  price  of  the  said 
cne  hundred  thousand  feet  of  luncber  so  delivered  had 
long  since  become  due  and  payable,  the  defendants, 
though  often  requested,  had  refused  to  pay  the  same. 

The  fifth  count  sets  out  the  orders  of  the  defendants 
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1868.     for  lumber  as  of  the  dates  of  the  26th  of  August, 
^Tem^^  1865,  the  15  of  February  and  th»  16th  of  April,  1866, 
':z~^ — T  stating  the  different  kinds  and  quantities  of  each,  and 
&  Co.    then  averred,  that  the  plaintiflF  was  reauy  in  fulfiU- 
Butler.    M^ent  of  his  part  of  said  article  of  agreement  to  deUvei 
327]        to  the  defendants  lumber  of  the  lengths,  width  aad 
thicknesses  mentioned  in  said  orders  of  the  defendants, 
and  that  he  had  ready  for  delivery  in  the  city  of 
Kiohmond,  at  the  depot  of  the  Eichmond,  Fredericks- 
burg and  Potomac  Railroad  Company,  lumber  of  the 
lengths,  &c.,  required  by  the  said  orders  in  writing 
of  the  defendants,  amounting  to  a  large  number  of 
feet,  to  wit,  to  one  hundred  and  seven  thousand  one 
hundred  and  fifty-six  feet,  stating  the  times  from  the 
25th  day  of  April  to  the  23d  of  July,  1866,  and  the 
kinds  and  quantity  of  each  at  each  date.     That  the 
lumber  was  sawed  from  the  merchantable  pine  timber 
on  the  tract  of  land  in  Caroline  county;  that  it  had 
been  piled  before  shipment  for  thirty  days  openly 
with  sticks;  that  the  defendants  had  notice  on  the 
several  days  the  lumber  was  at  the  depot  in  Richmond 
that  it  was  ready  for  delivery;  but  that  they  had  re- 
fused to  receive  the  said  several  lots  of  lumber. 

At  the  November  term,  1866,  of  the  court,  the 
record  says,  ^'the  defendants  demurred  generally  to 
the  plaintiff's  declaration,  and  the  plaintiff  joined  in 
the  demurrers."  The  cause  was  continued  until  the 
May  term,  1867,  when  it  was  heard  upon  the  demur- 
rer, and  the  entry  is:  "The  defendants'  demurrer  tc 
the  plaintiff's  declaration  being  argued,  it  seemed  to 
the  court  that  the  second,  third,  fourth  and  fifth 
counts  of  the  said,  declaration  were  sufficient  in  law 
for  the  plaintiff  to  have  and  maintain  his  action 
against  the  defendants;  whereupon  the  court  over- 
ruled ttie  said  demurrer  lo  the  said  counts;  and  that 
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the  first  count  of  said  declaration,  and  the  matters     1868. 

therein  contained,  were  insufficient  in   law  for  the    Term7 

plaintiff   to  have  and  maintain   his   action  on   that  "t— — 7 
*  Ragland 

count.     It  was  therefore  considered  by  the  court  that    &  Co. 

the  demurrer  to  the  first  count  was  sustained;  and  no  Butler. 

ground  being  assigned  for  the  general  demurrer  to 

the  declaration,  the  court  overruled  said  demurrer." 

Issues  were  then  made  up  on  the  pleas  of  ''covenants        [328 

performed"  and  "covenants  not  broken." 

On  the  trial,  the  plaintiff  introduced  in  evidence 
the  contract  declared  upon,  the  orders  of  the  defen- 
dants for  the  lumber,  the  certificates  of  the  measurer 
and  inspector  of  lumber  for  the  city  of  Eichmond  that 
he  had  passed  the  different  parcels  of  lumber,  specify- 
ing the  kind  and  quantity,  as  good  merchantable  lum- 
ber, and  also  written  notices  to  the  defendants  that  it 
was  at  the  depot,  and  calling  upon  them  to  take  pos- 
session of  it;  and  he  introduced  evidence  to  prove  the 
delivery  of  these  notices,  and  also  that  the  lumber  had 
been  piled  as  required  by  the  contract,  and  was  mer- 
chantable. The  defendants  introduced  a  number  of 
witnesses,  the  most  of  whom  were  builders  in  the  city 
of  Richmond,  and  had  examined  the  lumber  at  the 
request  of  the  defendants,  to  prove  that  it  was  not 
merchantable.  It  appeared  that,  after  the  refusal  of 
the  defendants  to  receive  the  lumber,  it  had  been  sold 
at  auction  by  the  plaintiff,  after  notice  of  sale  to  the 
defendants. 

After  the  evidence  had  been  introduced,  the  defen- 
dants moved  the  court  for  an  instruction  embracing 
the  first  three  propositions  asked  for  in  the  second  in- 
struction; and  that  upon  the  plaintiff's  failure  to 
prove  any  one  of  said  propositions  he  could  not  re- 
cover in  this  action. 

This   instruction   the   court   refused   to  give;  and 
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1868.     thereupon  the  defendants  asked  the  court  to  instruct 

Tem7  ^^^  P^y  ^  follows: 

2d.  The  court  instructs  the  jury  that,  to  recovei  in 

&  Co.    this  action,  the  plaintiff  must  prove  that  he  delivered 

Butler.    ^^  tendered  between  the  25th  of  April,  1866,  and  the 

23d  of  July,  1866,  at  the  depot  of  the  Richmond, 

Fiedericksburg  and  Potomac  Railorad  Company,  one 

hundred  thousand  feet  of  merchantable  lumber,  cut 

from  the  merchantable  timber  upon  a  tract  of  land 

329 1        bought  by  him  from  Bendalls,  Peatross  and  Coleman, 

in  the  county  of  Caroline;  and  upon  a  failure  to  pro^e 

which  he  cannot  recover  in  this  action. 

3d.  Tha  court  instructs  the  jury  that,  to  recover  in 
this  action,  the  plaintiff  must  prove  that  said  lumber 
was  sawed  in  such  lengths,  widths  and  thicknesses  as 
was  required  by  the  defendants  by  orders  dated 
August  26th,  1865,  February  15th,  1866,  and  April 
16th,  1866,  provided  that  said  orders  did  not  require 
lengths  exceeding  thirty-six  feet,  and  widths  not  ex- 
ceeding the^largest  size  timber  on  said  land;  and  upon 
a  failure  to  prove  which  he  cannot  recover  in  tins  ac- 
tion. 

4th.  The*  court  instructs  the  jury  that,  to  reooTcr 
in  this  action,  the  plaintiff  must  prcve  that  the  said 
lumber,  before  it  was  shipped  from  Caroline,  hiidbeen 
piled  openly  with  sticks  for  a.t  least  thirty  days;  and 
upon  failure  to  prove  which  he  cannot  recover  in  this 
action. 

5th.  For  the  plaintiff  to  recover  in  this  action,  the 
jury  must  be  satisfied  from  the  evidence  that  one  hun- 
dred thousand  feet  of  lumber  was  delivered  or  tendered 
by  the  plaintiff  bet^^een  the  25th  day  of  April,  1866, 
and  the  23d  day  of  July,  1866,  at  the  depot  of  the 
Kichmond,  Fredericksbuig  and  Potomac  Railroad 
Company,  in  the  city  of  Richmond,  of  the  kind  called 
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foi  in  the  contract  sued  on,  of  the  sizes  specified  in     1868. 
the  orders  of  the  26th  of  August,  1865,  15th  of  Feb-  ^tI^ 
ruaiy,  1866,  and  the  16th  of  April,  1866;  and  if  they  ^    ^^^ 
shall  not  be  satisfied  from  the  evidence  that  one  hun-    &  Co. 
dred  thousand  feet  of  such  lumber  was  so  delivered   Butler. 
or  tendered,  they  must  find  for  the  defendants. 

The  court  refused  to  give  these  instructions.  The 
plaintiff  then  applied  for  an  instruction,  which  the 
court  refused  to  give,  and  gave  the  following: 

If  the  jury  shall  believe  from  the  evidence,  that,  on 
or  before  the  23d  day  of  July,  1866,  the  plaintiff  cut 
from  the  land  mentioned  in  the  contract  between  him-  [330 
self  and  the  defendants  given  in  evidence  in  this  cause, 
merchantable  pine  timber,  and  sawed  it  into  lumber 
of  the  lengths,  widths  and  thicknesses  required  in  the 
written  orders  of  the  defendants,  from  time  to  time, 
and  piled  the  said  lumber  openly  with  sticks  at  least 
thirty  days  before  being  shipped,  unless  shipped 
sooner  by  order  of  the  defendants,  and  within  a  rea- 
sonable time  after  said  orders  were  received;  and  on 
or  before  the  23d  day  of  July,  1866,  the  said  plaintiff 
delivered  one  hundred  thousand  feet  of  said  lumber  at 
the  dopot  of  the  Richmond,  Fredericksburg  and  Po- 
tomac Railroad  Company,  in  this  city,  of  which  de- 
livery the  defendants  had  due  notice,  then  the  plain- 
tiff is  entitled  to  recover  the  value  of  the  one  hundred 
thousand  feet  of  lumber  so  delivered,  estimated  at  the 
late  of  $22. oO  for  each  one  thousand  feet;  unless  the 
jury  shall  further  believe  that  the  defendants  made 
payment  therefor  by  negotiable  Qote  at  sixty  days 
from  the  time  of  completion  of  the  delivery  of  the 
lumber  as  aforesaid.  But  if  the  jury  shall  believe 
that  the  defendants  refused  to  receive  the  lumber  de- 
livered as  aforesaid,  and  that  the  plaintiff  sold  the 
same  after  having  duly  notified  the  defendants  of  such 
Vol.  XVIII — 45 
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1868.   •  sale,  then  the  amount  so  ascertained  is  to  be  credited 
TermT  ^7  ^^^  ^^^  proceeds  of  such  sale  and  the  freiglit  ad- 

"T— ; — 7  vanced  by  said  defendants,  if  any.     In  ascertaining 

Ragland  '^  '  j  o 

&  Co.    whether   said  lumber  was  sawed  as  directed  by  said 

Butler,  order,  the  juiy  may  consider  what  is  a  compliance 
with  such  orders  according  to  the  custom  of  the  trade 
in  lumber  in  this  city. 

To  the  opinion  of  the  court  refusing  to  give  the  in- 
structions asked  for  by  the  defendants,  and  giving  the 
foregoing  instructioQ,  the  defendants  excepted.  There 
was  a  verdict  and  judgment  for  the  plaintiff  for 
$1,162.04  with  interest  from  the  23d  of  September, 
1866,  till  paid.  And  the  defendants  thereupon  ap- 
plied to  this  court  for  a  writ  of  error,  which  was  al- 
lowed. 

331]  Williams  and  Crump^  for  the  appellants. 

Sieger  &  Sands  and  Lyons^  for  the  appellee. 

Rives,  J.  There  seems  to  be  some  uncertainty  and 
imperfection  in  the  record  as  to  the  state  of  pleadings 
in  this  case.  The  first  entry  of  21st  November,  1866, 
is,  *'that  the  defendants  demurred  generally  to  the 
plaintifl's  declaration;  and  the  plaintiff  joined  in  said 
demurrers."  If  this  stood  alone,  there  would  appear 
to  have  been  only  a  general  demurrer  to  the  whcdft 
declaration;  and  that  the  plural  ^' demurrers^  ^  was  sued 
by  mistake  for  the  singular.  But  when  we  look  far- 
ther into  the  proceedings,  we  find  that  there  has  beea 
some  omission  or  inaccuracy  which  devolves  upon  w 
the  duty  of  giving  a  consistent  interpretation  to  the 
whole.  I  think  the  materials  for  doing  so  will  bo 
found  in  the  entry  of  May  15th,  1867,  by  which  bfat 
pleadings  weref  ttdjusted  by  the  court.  The  statement 
is,   ^'that  the  defendants'   demurrer  to  the  plaintifTa 
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declaration  being  argued,  it  seemed  to  the  court  that  1868. 
the  second,  third,  fourth  and  fifth  counts  of  the  said  xermT 
declaration  were  sufficient  in  law  for  the  plaintiBf  to  ^7"T"~T 
have  and  maintain  his  action  against  the  defendants;  &  Co. 
whereupon  the  court  overruled  the  said  demuner  as  Butier. 
to  said  counts;  and  that  the  first  count  of  said  declar- 
ation and  the  matters  therein  contained  were  insufficient 
ia  law  for  the  plaintiff  to  have  and  maintain  his  action 
on  that  count.  It  was  therefore  considered  by  the 
court  that  the  demurrer  to  said  first  count  be  sustained ; 
and  no  ground  being  assigned  for  the  general  demurrer 
to  the  declaration,  the  court  overruled  said  demurrer." 
This  action  of  the  court  can  only  consist  with  the  hy- 
pothesis of  a  demurrer  to  the  whole  declaration,  and 
demurrers  to  the  several  counts  thereof.  The  uncer- 
tainty, therefore,  of  the  first  entry  is  corrected  by  this 
latter  one;  and  when  both  are  taken  and  construed 
together,  we  are  warianted  in  viewing  the  case  as  if 
iQ  addition  to  the  demurrer  to  the  whole  declaration,  [332 
the  counts  were  severally  demurred  to,  so  as  to  give 
effect  and  meaning  to  the  plural  designation  employed 
in  said  first  entry,  which  would  have  been  inapplicable 
if  there  had  been  a  demurrer  to  the  whole  declaration 
alone.  Hence,  I  infer  from  the  whole  record  that  the 
appellants  are  entitled  to  the  benefit,  if  any,  of  their 
several  objections  to  the  counts  of  the  declaration,  as 
if  the  record  had  shown  demurrers  to  them  in  terms. 
The  first  two  grounds  of  demurrer  may  be  considered 
together — the  first  alleging  that  the  performance 
shonld  have. been  alleged  in  the  terms  of  the  contract 
as  set  forth,  namely,  that  the  timber  and  nob  lumber 
was  piled  openly  with  sticks,  &c. ;  and^  the  second, 
that  in  the  third,  fourth  and  fifth  counts  the  delivery 
was  averred  in  the  language  of  the  contract  as  of 
^'lumber  sawed  from  merchantable  pine  timber ^^'^  with- 
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1868.  out  the  epithet  used  in  the  second  count  of  ^"-mer^hauU 
TemJ  ohU-'*^  It  is  obvious  that  these  exceptions  militate 
.  ,  against  each  other.  While  the  first  complains  of  any 
&  Co.  averment  save  in  the  literal  terms  of  the  contract,  the 
Butler,  second  requires  a  departure  from  the  words,  and  a  cou- 
struction  of  the  contract  in  the  meaning  and  interest  of 
the  defendants.  This  seems  to  me  to  involve  a  total  mis- 
conception of  the  objects  of  pleading  and  the  duty  of 
the  pleader.  In  the  averment  of  performance  or  breach 
the  plainti  flf  has  a  right  to  conform  to  the  legal  eflFect  and 
substance  of  the  instrument  he  declares  upon ;  and  neces- 
sarily takes  the  hazard  of  any  departure  therefrom. 
The  demurrer  raises  the  question  and  devolves  upon  the 
court  the  construction  of  the  instrument  of  which  pro* 
fert  is  made.  There  can,  of  course,  be  no  error  in 
counting  on  the  delivery  of  the  lumber  in  the  language 
of  the  contract ;  can  there  be  any  in  substituting  '*/i/m* 
J^r"  for  ^Himber*^  in  reference  to  the  obligation  to  pile  f 
If  the  latter  term  is  assumed  to  mean  the  unsaid ed  Icyi 
333]  or  beam,  it  would  stultify  the  parties  to  the  contrao^i 
as  there  is  neither  sense  nor  object  in ^7m^  such;  as! 
the  first  rule  of  legal  construction  is  reasonaU^n^^j 
but  if  the  context  plainly  demonstrate  the  terms 
be  interchangeable  in  that  application,  there  is  still  ki^ 
semblance  of  propriety  in  the  objection.  These  mm{ 
technicalities,  therefore,  were  properly  overruled. 
A  third  ground  of  demurrer  is,  that  the  b: 
should  have  been  confined  to  the  non -delivery  of 
note,  and  should  not  have  erpbraced  along  with 
the  noD -payment  of  the  money,  for  which  the 
should  have  been  given.  The  whole  force  of  this 
jection  is  avoided  by  two  considerations  :  First — Ui 
the  hypothesis  of  the  defendants,  that  the  non-deli 
of  the  note  was  the  sole  gravmnen  of  the  action, 
averment    of    non-payment     was    surplusage; 
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secondly^  that  an  agreement  to  give  a  note  to  pay  at     1868. 
a  stipulated  time  created,  by  force  of  a  necessary  legal    Term7 
intendment,  an  obligation  to  pay  at  that  time,  if  there  "T"- — r 
were  a  failure  to  give  the  note.     I  do  not,  therefore,    &  Co. 
discern  any  defects  in  the  counts  in  this  particular.        Butler. 

The  fourth  objection  rests  on  the  pretension,  that 
the  deduction  of  costs  of  transportation  was  a  condi- 
tion precedent  to  the  action;  but  this  is  not  so;  it  is 
a  matter  of  plea  or  defence,  cr  abatement  of  the  plain- 
tiff's demand.  The  right  of  action  was  complete  on 
delivery;  and  it  was  not  incumbent  on  him  to  aver  a 
set-off,  to  which  the  defendants  in  a  certain  event 
might  be  entitled;  nor  in  this  case  could  the  payment 
of  freight  have  been  alleged,  because  the  refusal  to 
receive  carried  with  it  a  denial  of  the  freight. 

Fifthly,  it  is  claimed  that  the  fifth  count  is  faulty, 
in  averring  a  refusal  to  receive  as  a  breach  of  this  con- 
tract. An  obligation  to  deliver,  implies  the  correla- 
tive duty  to  receive;  and  the  pleader  was  well  justified 
to  vary  his  allegations  according  to  legal  intendments,  [334 
and  to  rely  on  this  version  of  the  contract. 

The  sixth  and  last  objection  to  the  declaration  is, 
that  the  demand  of  the  negotiable  note  is  laid  on  the 
same  day  that  the  delivery  was  averred,  namely,  on 
the  23d  July;  whereas  it  is  contended  that  the  defen- 
dants had  the  whole  of  that  day  for  the  making  of 
their  note.  The  doctrine,  thus  invoked,  does  not  ap- 
ply to  this  case.  It  is  one  of  mutual  contracts,  con- 
temporaneous in  performance,  and  falling  under  the 
fifth  rule  laid  down  by  Mr.  Sergeant  Williams,  in  his 
note  tc  Pordage  v.  Cole^  1  AVms.  Saund.  K.  310. 
Such  is  the  case  of  all  sales.  Delivery  is  predicated 
of  payment;  and  payment,  of  delivery,  leaving  it  un- 
certain which  party  is  to  do  the  first  act.  Here,  upon 
the  delivery  or  oflTer  to  deliver,  the  plaintifl^  was  en- 
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1868.     titled  at  the  same  moment  to  the  note  of  the  defen- 

"^TeraiT  dants.     It  is  not,  therefore,  a  question  at  all  analog- 

-r~; — 7  ous  to  the  one  made  at  the  bar,  whether,  in  the  com- 
Bagland 
&  Co.    putation  of  time,  a  day  was  to  be  reckoned  tndu^rely 

Butler.  ^  exclusively ;  the  making  of  the  note  was  contem- 
poraneous in  the  understanding  of  the  parties  with 
the  act  of  delivery;  and  both  were  properly  laid  en 
the  same  day.  The  delivery  might  have  been  refcsed 
without  the  note ;  as  well  as  the  note  refused  without 
the  delivery. 

I  have  thus  reviewed  all  the  grounds  of  demurrer 
and  given  my  reasons  for  approving  the  action  of  the 
court  below  in  overruling  them.  This  brings  us  to  the 
substance  and  merits  of  this  controversy.  Tne  ques- 
tions arise  upon  the  instructions  refused,  and  the  in- 
struction given  by  the  court.  A  comparison  of  tl^ 
former  with  the  latter,  shows  that  there  are  but  two 
enquiries  submitted  to  us  :  ^rst^  as  to  the  interpreta- 
tion of  the  contract  respecting  the  lumbei  to  be  de- 
livered; and  secondly,  as  to  the  proof  of  usage,  or  its 
admissibility  in  governing  its  fulfilment. 

I.    In  order  to  arrive  at  a  just  and  reasonable  inter- 

335]  pretation  of  this  contract,  we  must  look  at  the  sitoa- 
tion  and  conduct  of  the  parties,  and  the  subject-matwr 
of  their  contract.  The  plaintilBf  was  the  owner  of  cer- 
tain  lands,  and  proposed  to  sell  all  of  tAc  merchauiaiU 
pine  timber  upon  them ;  the  defendants  were  lumb«- 
dealers  in  the  city  of  Ilichraond,  and  agreed  to  bay 
this  timber,  to  be  sawed  into  lumber  of  dimensions  to 
be  ordered,  under  certain  restrictions  as  to  length  and 
width,  and  as  to  time  and  mode  of  seasoning.  Tbert 
seems  to  have  been  no  preliminary  survey  to  inspeel, 
and  ascertain  the  character  of  the  growing  timber, 
would  have  been  proper  and  necessary,  if  it  had  beet, 
the  subject  of  the  sale.     But  such  was  not  the  bargain^ 
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lumber  was  the  object  of  the  defendants,  and  the  sub-     1868. 
ject-matter  of  the  contract.     With  the  sale  of  the  tim-    |^m?^ 
ber,  the  plaintiff  coupled  the  further  undertaking  to  ^^. 
have  it  sawed  according  to  orders;  and  when  dried  in    &  Co. 
a  particular  mode,  to  deliver  in  the  city  of  Richmond.    Butler. 
What  was  the  design  of  stipulating  that  the  timber 
should  be  merchantable^  if  the  same  quality  was  not 
to  attach  to  the  lumber  into  which  it  was  to  be  con- 
verted ?     What  is  the  meaning  of  merchantable  tim- 
ber, if  it  be  not  timber  that  will  make  merchantable 
lumber  ?     The  application  of  this  epithet  to  the  tim- 
ber, doubtless  superseded  with  the  contracting  parties 
the  propriety  of  its  repetition  in  regard  to  the  lumber, 
because  it  is  not  reasonable  to  suppose  that  the  parties 
could  have  contemplated  anything  but  merchantable 
lumber  as  the  product  of  merchantable  timber;  or 
could  have  imagined  any  other  test  of  merchantable 
timber  except  its  capacity  to  make  merchantable  lum- 
ber. 

The  ambiguity  of  this  contract  in  this  particular,  is 
also  removed  by  the  dealings  of  the  parties  under  it. 
The  plaintiff  caused  the  lumber,  as  delivered,  to  be 
measured,  and  certified  by  the  measurer  as  merchant- 
able.  These  certificates  of  measurement  and  quality 
were  transmitted  by  the  plaintiff,  and  recognized  by 
him  as  due  to  the  defendants.  They  may,  therefore,  [836 
be  considered  as  his  practical  interpretation  of  his  ob- 
ligation for  the  lumber;  and  authoritatively  explain 
whatever  of  ambiguity  confuses  the  terms  of  the  bar- 
gain. 

It  might  seem  that  the  language  of  the  court's  in- 
struction should  not  have  misled  the  jury.  They 
would  have  been  well  warranted  in  construing  the  in- 
struction as  requiring  the  lumber  to  be  merchantable, 
inasmuch  as  it  was  required  to  be  sawed  from  mer- 
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1868.     chan table  timber;  but  inasmuch  as  the  court  had  re- 
Term7  f^sed  the  defendants'  instruction  on  this  particular 
"^^^^j    T  point,  there  was  ground  of  misconception,  and  ihe 
&  Co.    language  of  the  instruction  was  not  precise  and  defi- 
Butier.    ^i^®  enough.     I  think,  therefore,  this  instruction  was, 
under  the  circumstances,  too  restricted,  and  should  in 
terms  have  required  the  lumber  to  be  also  merchant- 
able. 

II.  In  regard  to  the  scjcond  point  of  our  enquiry — 
the  control  of  usage  over  this  contract — it  is  not  cleai 
what  foundation  was  laid  for  the  introduction  of  such 
proof,  or  to  what  precise  matter  it  was  addressed. 

The  term  '*me»*chantable"  is  not  one  that  the  law 
can  define;  and  the  sense  in  which  it  was  used  must 
be  left  to  the  determination  of  the  jury.  For  that 
purpose,  they  are  to  consider  the  circumstances  under 
which  the  contract  was  entered  into,  the  situations 
and  business  of  the  parties,  and  the  usage  of  the  lum- 
ber trade,  that  prevailed  in  the  city  of  Richmond  at 
the  date  of  the  con ti act,  as  the  means  of  ascertaining 
the  intentions  of  the  parties. 

In  the  fulfillment  of  orders  like  those  contemplated 
by  the  parties  in  this  case,  it  must  often  happen  that 
th'^  dimensions  of  the  lumber  furnished,  in  length, 
width  and  thickness,  do  not  precisely  correspond  with 
those  specified  in  the  orders. 

As  a  general  principle,  usage  cannot  be  allowed  to 
control  the  execution  of  the  orders,  or  justify  a  de- 
337]  parture  from  them;  but  an  exception  may  arise  upoa 
proofs — namely,  if  it  should  appear  that  there  was  an 
established  usage,  showing  what  should  be  deemed  a 
substantial  and  suflBcient  compliance  with  such  orden, 
it  might  be  proved  to  ascertain  the  sense  in  which  the 
orders  were  understood  by  the  parties — whether  they 
were  to  be  presumed  as  contracting  in  reference  » 
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sQch  usage,  and  whether  ao  exact,  mathematical  com-     1868. 
pliance  was  intended ;  or  if  not,  what  approximation    xer^^ 
to  it  would  satisfy  the  contiact.     For  this  purpose,  "^"T'T 
too,   the  usage  to  be  referred  to,  is  that  which  pre-    &  Co. 
vailed  in  Kichraond  at  the  date  of  the  contracts,  for    Butler. 
that  alone  musi  be  supposed  to  have  been  in  the  con- 
templation of  the  parties. 

I  am,  therefore,  of  opinion,  the  judgment  of  the 
court  below  should  be  reversed,  and  the  case  sent  back 
for  another  trial,  in  conformity  with  the  principles  in- 
dicated. 

The  other  judges  concurred  in  the  opinion  of  Rives^ 
J. 

JUDOMENT    REVERSED. 


Vol.  xviii — 46 
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1868.  DeVoss  (&  als.  V.  City  of  Richmond. 

April 
Term. 
338]  April  15. 

1.  In  exercising  the  power  to  borrow  money,  a  municipal  corpora- 

tion is  not  exercising  sovereign  powers,  but  is  responsible  for 
the  acts  of  its  agents  as  a  private  corporation. 

2.  An  individual  purchasing  the  bonds  of  a  municipal  corporation, 

and  having  no  actual  notice  of  any  special  directions  given  to 
the  officers  of  the  company  in  relation  to  the  particular 
bonds  purchased,  will  only  be  bound  by  such  directions  if  he 
has  been  wilfully  ignorant  of  them ;  and  not  merely  where 
there  has  been  a  want  of  caution. 

3.  The  District  Court  of  the  Confederate  States  confiscated  certain 

bonds  of  the  City  of  Richmond,  and  by  its  decree  directed 
the  City  Council  to  issue  bonds  in  lieu  of  those  so  confiscated 
to  its  receiver.  The  Council,  by  resolution,  directed  its  offi- 
cers to  issue  the  bonds  as  directed  by  the  decree ;  but  to  in- 
sert on  the  face  of  the  bonds  so  issued,  and  on  the  books  of 
the  .office,  that  it  was  so  issued  in  lieu  of  a  confiscated  bond  ; 
and  to  do  this  upon  every  re-issue  of  the  bond.  The  officer 
obeyed  the  directions  on  the  first  issue  of  the  bond,  but 
failed  to  do  it  upon  the  re-issue  of  the  bond  ;  and  it  was  pur- 
chased by  a  party  having  no  knowledge  that  it  was  such  a 
bond.    The  City  is  bound  to  pay  the  bond. 

In  December,  18G6,  the  City  of  Richmond  filed  a 
bill  against  E.  W.  DeVoss,  R.  H.  Maury  &  Co.  and 
Asa  Otis,  in  which  it  was  stated  that  there  were  then 
outstanding  two  bonds  of  the  city,  each  for  the  same 
sum  of  twenty-three  hundred  dollars,  of  the  funded 
debt  of  the  city,  one  of  which  was  held  by  Otis  and 
339]       the  other  by  DeYoss.     The  plaintiff  was  advised  that 
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the  bond  held  by  Otis  was  valid,  and  that  the  bond  1868. 
held  by  DeVoss  was  not  a  valid  claim  agairst  the  city.  xerm. 
That  Otis,  who  was  a  citizen  of  Massachusetts  prior  to  "^^ 
the  late  war,  held  the  bond  of  the  city  No.  7,  for  the  &  als. 
sum  of  twenty- three  hundred  dollars,  on  which  he  had  q-Jj  of 
received  interest  up  to  July  1st,  1861.  That  from  ^^^" 
July  1st,  18  61,  to  some  time  in  the  year  1865,  the 
government  of  the  Confederate  States  exercised  over 
the  greater  portion  of  the  State  of  Virginia,  and  cer- 
tainly over  the  city  of  Kichnc  ond  and  its  inhabitants, 
all  the  powers  and  functions  of  a  legitimate  sovereignty 
exacting  obedience  to  its  laws  and  measures  from  all 
persons,  municipal  bodies  and  bodies  corporate;  and 
among  these  were  certain  laws  sequestrating  and  con- 
fiscating to  the  use  of  the  Confederate  States  all 
property,  rights  and  credits  within  its  limits  which 
belonged  to  the  citizens  of  the  United  States,  as  the 
estate  of  alien  enemies;  and  the  courts  of  the  Confed- 
erate States  were  charged  with  the  execution  of  these 
laws.  That  in  a  suit  in  the  District  Court  of  said  Con- 
federate States  for  the  Eastern  District  of  Virginia, 
between  the  Confederate  States  and  the  City  of  Rich- 
mond, the  court  by  its  decree  confiscated  the  debt  due 
upon  the  bond  of  Otis,  along  with  many  others  alike 
situated,  to  the  use  of  the  Confederate  States,  as  the 
property  of  an  alien  enemy,  and  commanded  the  said 
city  by  its  decree  to  issue  to  Henry  L.  Brooke,  as  re- 
ceiver of  the  said  court,  a  new  bond  for  the  said  debt 
of  twenty-three  hundred  dollars,  aid  directed  the  said 
Brooke,  when  the  said  bond  should  be  received  by  him, 
to  sell  the  same  for  the  use  of  the  Confederate  States. 
That  the  Council  of  the  City  adopted  a  resolution  : 
*'That  in  obedience  to  a  decree  of  the  District  Court 
of  the  Confederate  States  of  America  for  the  Eastern 
District  of  Virginia,  made  April  3d,  1862,  in  a  suit 
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1868.     between  the  Confederate  States  of  America  and  the 
Tera.    C^^y  ^^  Richmond,  bonds  of  the  city  of  Richmond  be 

"TTt:       issued  to  Henry  L.  Brooke,  receiver  of  said  court,  as 

De\  OSS  '^  '  ' 

&  als.    directed  by  said  decree,  and  that  upon  the  books  of 
City  of  ^^^  auditor,  and  also  upon  the  face  of  the  bonds,  it 

Rich-     gjia^ii  be  stated  on  account  of  what  bonds  said  new 
mond. 
340]        bonds  are   issued.      And  whenever  said   bonds  are 

transferred,  thev  shall  show  that  the  bonds  issued  are 
on  aocount  of  bonds  mentioned  in  said  decree.  And 
the  auditor  is  hereby  directed  to  pay  to  the  said  H.  L 
Brooke,  leceiver  as  aforesaid,  the  interest  now  due 
upon  the  aforesaid  bonds  as  directed  in  said  decree.'* 
That  in  pursuance  of  said  decree  and  resolution,  the 
interest  was  paid  to  Brooke,  and  a  bond  No.  40,  was 
issued  to  him  by  the  auditor  in  place  of  the  bond  of 
Otis,  on  the  face  of  which  it  was  stated  :  *'Be  it 
known,  that  the  City  of  Richmond  is  indebted  to  H. 
L.  Brooke,  receiver  of  the  District  Couit  of  the  Con- 
fedeiate  States  of  America  for  the  Eastern  District  of 
Virginia,  in  lieu  of  bond  No.  7,  standing  in  the  name 
of  Asa  Otis,  and  sequestrated  by  the  decree  of  said 
court  on  the  3d  of  April,  1862,  in  the  case  of  TAc 
Confederate  States  v.  The  City  of  Richmond^  and  his 
assigns,  in  the  sum  of  $2,300  redeemable  1st  of  July, 
1891,  and  bearing  interest  at  the  rate  of  ^xnper  cent, 
per  aiuium  from  the  1st  of  January,  1862,  payable 
semi-annually  1st  of  January  and  1st  of  July;"  which 
bond  was  dated  15th  of  April,  1862. 

The  bill  further  stated  that  Brooke  passed  the  bond 
to  R.  II.  Maury  &  Co.,  who,  being  the  holders  there- 
of, applied  to  the  auditor  for  a  new  bond;  and  they 
having  surrendered  the  bond,  the  auditor  issued  to 
them  a  new  bond,  in  which  they  were  the  obligees, 
but  omitted  tc  make  the  said  new  bond  sho\v  on  its 
face  that  it  was  on  account  of  a  bond  mentioned  in 
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said    decree.     That   this   omission   was    without   the     1868. 
authority  or  sanction  of  the  City,  by  its  Council  or    xera. 
otherwise ;  the  aforesaid  resolution  beinff  at  that  time,  "r~" — 
and  ever  since  its  adoption,  in  full  force.     The  bill     Aals. 
charges  that  Maury  &  Co.  took  the  bond  with  notice    city  of 
that  it  was  given  in  lieu  of  the  bond  of  Otis ;  and  that     ^^^^' 
afterwards  they  passed  it  cff  to  DeVoss,  whc  in  like        [341 
rcanner  obtained  a  new  bond,  payable  to  himself,  in 
the  place  of  the  one  he  surrendered. 

The  prayer  of  the  bill  was  for  a  surrender  of  the 
bond  held  by  DeVoss,  and  for  general  relief. 

The  r3solution  of  the  Council  is  pioperly  stated  in 
the  bill;  but  there  is  no  copy  of  the  bond  issued  to 
Brooke  in  the  record,  though  the  bill  makes  it  an  ex- 
hibit. This  bond  \^as,  on  the  29th  of  October,  1862, 
assigned  by  the  attorney  of  Brooke  to  R.  H.  Maury 
&  Co.,  and  the  bond  issued  to  them,  and  that  after- 
wards issued  to  DeVoss,  is  in  the  usual  form  of  bonds 
issued  by  the  City  of  Richmond;  and  is  executed  in 
the  mode  prescribed  by  the  ordinance  of  the  city. 

DeVoss,  in  his  answer,  denied  all  knowledge  of  the 
ccnfiscation  of  the  bond  of  Otis,  all  knowledge  of  the 
resolution  of  the  Council,  or  that  the  bond  he  held  was 
issued  on  account  of  Otis'  bond.  And  he  said  that  it 
had  been  his  purpose  not  to  purchase  confiscated 
property,  and  he  invariably  asked  if  the  stock  he  pro- 
posed to  buy  was  free  from  the  taint  of  confiscation; 
and  it  was  only  upon  such  assurance  that  he  w^ould 
buy.  He  says  that  the  bond  issued  to  R.  II.  Maury 
4&  Co.  was  not  delivered  to  him;  but  that  Maury  & 
Co.  delivered  to  him  the  bond  he  holds  payable  to 
himself. 

R.  H.  Maury  &  Co.,  by  their  answer,  denied  all 
notice  that  the  bond  they  received  was  issued  in  place 
of  the  bond  issued  to  Brooke.     They  say,  that  a  sus- 
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1868.     picion  that  such  was  the  fact  would  have  prevented 

Term,    their  purchase  of  it,  it  being  their  settled  practice  not 

~TrTr —  to  buy  stocks  or  other  securities,  the  title  to  which 

&  als.    was  derived  through  proceedings  of  sequestration  in 

Q\iy  Qf   the  Confederate  courts.     That  they  bought  the  bond 

^^^^^"     of  Lancaster  &  Co.,  brokers,  who  did  not  inform  them 

342]        of  the  name  of  the  holder  of  the  bond  or  exhibit  it  to 

them;  and  that  upon  their  agreeing  to  buy,  Lancaster 

&  Co.  piocured  a  bond  to  be  issued  to  the  respondents, 

which  was  in  the  usual  form. 

The  charter  of  the  city  gives  authority  to  borrow 
money  without  any  restrictions  as  to  the  amount,  and 
the  ordinance  of  the  city,  which  is  substantially  taken 
from  the  Act  of  Assembly,  prescribes  the  mode  in 
which  bonds  or  certiflcates  of  debt  of  the  city  shall  be 
issued  and  executed.  The  practice  in  the  transfer  of 
bonds  is  generally  for  the  owner  to  give  a  power  of 
attorney  to  his  agent  who  sells,  to  transfer  the  bond 
on  the  books  of  the  auditor  ;  and  when  a  sale  is  made, 
this  agent  has  the  transfer  made  and  the  new  bond 
issued  payable  to  the  purchaser,  which  the  agent  de- 
livers  to  the  purchaser. 

DeVoss  having  been  in  Europe  during  the  period  of 
these  transactions,  his  agent,  who  made  the  purchase 
for  him,  fully  sustains  his  answer  as  to  notice  and  his 
refusing  to  deal  in  securities  derived  under  the  seques- 
tration acts. 

The  cause  came  on  to  be  heard  on  the  19th  of  De- 
cember, 18CG,  and  it  was  agreed  that  the  court  might 
refer  to  the  charter  of  the  city,  as  well  as  it  ordinances 
and  entries  upon  the  books  of  the  auditor  of  the  city. 
And  thereupon  the  court  held,  that  the  bond  held  by 
DeVoss  constituted  no  binding  and  valid  obligation 
upon  the  City  of  Richmond;  and  that  the  complainant 
be  fore\er  quieted  and  acquitted  from  all  claims  or 
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demands  by  reasoD  of  the  same.     From  this  decree,  1868. 

DeVoss  applied  w  this  court  for  an  appeal,  which  was  Term, 
allowed. 


DeVoss 
&als. 


Page  <b  Maury  and «/.  Alfred  Jones^  for  the  appel-    Q\^y  of 

its. 

Daniel^  for  the  appellee. 


lants.  ^i'c^, 

mond 


JoYNEs,  J.     The  only  point  decided  by  the  Circuit 
Court  was,  that  the  bond  held  by  DeVoss  imposed  no 
valid  obligation  on  the  city,  and  the  propriety  of  that       [343 
decision  is  the  only  question  upon  which  our  decision 
has  been  invoked. 

The  bill  proceeds  upon  the  assumption  that  the  de- 
cree of  the  court  of  the  Confederate  States,  by  which 
the  bond  held  by  Otis  is  alleged  to  have  been  seques- 
tered and  confiscated,  and  in  pursuance  of  which  ii 
was  sold,  did  not  protect  the  city  against  his  claim, 
after  the  suppression  of  the  Confederate  Government. 
This  assumption  is  controverted  by  the  answer  of  De- 
Voss, which  denies  that  rights  growing  up  under  the 
laws  of  that  government  and  the  decrees  of  its  courts, 
while  it  was  de  facto  the  government,  expired  with 
it  on  its  overthrow.  This  question,  however,  was  not 
discussed  in  the  argument  in  this  court.  The  proceed- 
ings and  decree  of  the  Confederate  court  aie  not  ex- 
hibited, nor  their  existence  even  admitted  by  the 
pleadings;  and  though  the  existence,  of  a  law  for  the 
confiscation  of  the  property  of  alien  enemies  is  ad- 
mitted, the  special  terms  of  the  law  do  not  appear. 
There  are  not  suflicient  materials  in  the  record,  there- 
fore, to  enable  the  court  to  consider  and  decide  upo  n 
the  legal  effect  of  the  decree  of  confiscation,  if  we 
were  aske«l  to  do  so.  And  accordingly,  we  have  not 
considered  that  question.     I  shall  assume,  for  the  pur- 
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1868.  poses  of  the  case,  as  was  assumed  in  the  argument, 
Term.    ^^^^  ^^®  decree  of  confiscation  and  the  proceedings 

-r-r;^ under  it  did  not  afifect  the  title  of  Otis  to  claim  pav- 

&al8.  ment  of  the  bond  held  by  him,  or,  of  themselves,  give 
City  of  validity  to  the  bond  held  by  DeYoss.  And  besides, 
Rj^hr     it  would  not  be  competent  to  consider  the  effect  of 

mond.  ^ 

that  decree  as  between  the  City  and  Otis,  because  no 
such  question  has  been  raised  in  the  pleadings. 
Whatever  may  be  the  rights  of  DeVoss,  the  City  is 
not  at  liberty,  on  the  present  pleadings,  to  controvert 
the  title  of  Otis. 

It  is  conceded  that  the  bond  held  by  DeYoss  was 
executed  and  issued  to  him  by  the  officers  of  the  city 
to  whom  was  entrusted,  by  its  laws,  the  general  duty 
344]  of  executing  and  issuing  bonds.  In  the  argument  for 
the  appellants,  these  officers  were  treated  as  the  agents 
of  the  City,  and  the  general  principles  of  the  law  of 
agency  were  regarded  as  applying  to  the  city  in  re- 
spect to  the  acts  and  functions  of  such  officers,  in  like 
manner  as  to  other  corporations  and  their  officers  and 
servants. 

For  the  appellee,  it  vvas  contended  that  the  func- 
tions of  these  officers  in  reference  to  the  execution, 
transfer,  and  renewal  of  bonds  of  the  city,  pertain  to 
the  execution  by  the  City  of  the  powers  and  duties 
devolved  upon  it  in  the  character  of  a  local  govern- 
ment, and  thai  the  City  cannot  be  held  liable  for  their 
misfeasance  or  negligence  in  the  discharge  of  those 
functions,  according  to  the  principles  on  which  this 
court  proceeded  in  Citj/  of  Bichmond  v.  Long^s 
adm'r,  lY  Gratt.  375. 

]^ut  that  principle  has  no  application  to  this  case. 
The  power  which  was  in  question  in  the  case  referred 
to,  was  one  of  those  conferred  upon  the  city  foi  public 
purposes  only,  and   pertained   to   its   character    as  a 
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local  government.     It  was  not  conferred  with  any     1868. 
view  to    the  private  advantage  or  emolument  of  the    xenn. 

city.     But  the  power  to  borrow  money  is  bestowed  'TT^ 

primarily  for  the  advantage  and  benefit  of  the  City.  Aals. 
It  has  no  direct  relation  to  the  powers  and  duties  of  q^^'  ^f 
the  City  as  a  local  government.  It  may  be  exercised  ^^^h- 
in  a  particular  case  with  a  view  to  the  better  execu- 
tion of  those  powers  and  duties,  but  it  is  not  essential 
to  their  execution.  It  involves  no  exercise  of  sover- 
eign power  over  the  persons  or  i  roperty  of  the  citi- 
zens, but  is  such  a  power  as  may  be  exercised  by  a 
private  individual,  or  by  an  ordinary  trading  or  com- 
mercial corporation.  Such  a  power  is  entirely  dis- 
tinct, in  contemplation  of  law,  from  those  which  are 
bestowed  upon  the  city  for  public  purposes  only,  and 
pertain  to  its  functions  as  a  local  government,  exercis- 
ing, for  that  purpose,  a  portion  of  the  sovereign 
power  of  the  State.  The  city,  quoad  hoc,  is  a  private  [345 
corporation.  This  distinction  is  taken  by  Sir  Lloyd 
Kenyon,  Master  of  the  EoUs,  in  Moodaly  v.  Emt 
India  Company,  1  Brown  C.  C.  469.  The  plaintiff 
had  taken  a  lease  from  the  Company  granting  him 
permission  to  supply  the  inhabitants  of  Madras  with 
tobacco  for  ten  years.  Before  the  term  was  out,  the 
Company  dispossessed  the  plaintiff,  and  granted  the 
privilege  to  another.  The  plaintilBf  filed  a  bill  of  dis- 
covery, with  a  view  to  bringing  an  action  against  the 
Company.  It  was  objected  on  behalf  of  the  defen- 
dants, that  the  act  complained  of  was  incident  to  their 
character  as  a  sovereign  power,  and  could  not  be 
made  the  subject  of  a  suit.  His  Honor  admitted  that 
no  suit  would  lie  against  a  sovereign  power  for  any 
thing  done  in  that  capacity;  but  he  held  that  the  de- 
fendants, in  that  case,  did  not  come  within  the  rule. 
He  said:  *'They  have  rights  as  a  sovereign  power; 
Vol.  xviii — 47 
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1868.     they  have  also  duties  as  individuals;  if  they  enter  into 
Term,    bonds  in  India,  the  sums  secured  may  be  recovered 

"j~r; here.     So  in  this  ease,  as  a  private  company,  they 

&a\8.     have  entered  into  a  private  contract,  to  which  they 
City  of   ^^st  be  liable. ' ' 

Rich-  T]j^3  power  to  borrow  money  is,  of  course,  a  discre- 
tionary power,  to  be  executed  or  not,  at  the  pleasure 
of  the  citj,  and  in  such  manner  as  it  may  see  tit. 
But  when  the  City,  through  its  proper  authoriti^, 
has  determined  to  exercise  this  power,  and  has  pre- 
scribed how  the  bonds  shall  be  executed,  how  they 
shall  be  transferred,  and  how  new  bonds  shall  be 
issued  to  the  assignees,  duties  devolve  upon  the  City 
which  are  absolute  and  purely  ministerial.  The  holder 
of  a  bond  has  a  right  to  transfer  it.  The  City  is 
bound  to  allow  the  transfer;  to  make  the  proper 
registry;  and  to  issue  a  new  bond  to  the  assignee. 
For  a  refusal  to  perform  these  duties,  an  action  will 
lie  against  the  City,  though  perhaps  the  performance 
of  them  cannot  be  enforced  by  mandamus,  Angell 
&  Ames  on  Corp.  §  381,  §  710.     The  City  may,  and, 

346]  indeed,  must,  from  the  necessity  of  the  case,  confide 
the  performance  of  these  duties  to  officers  and  agents; 
but  they  perform  them  in  the  place  and  stead  of  the 
city ;  their  acts,  in  the  execution  of  these  duties,  are 
the  acts  of  the  City.  They  are  the  mere  agents  and 
servants  of  the  City,  and  in  such  a  case  the  maxim 
respondeat  superior  applies.  Sawyer  v.  Corse^  17 
Gratt.  230.  See  Bailey  v.  Mayor  ckc.  of  New  York^ 
3  Hill  R.  531 ;  City  of  Dayton  v.  Plase,  4  Ohio  N. 
S.  E.  80;  Clark  v.  Mayor  &c,  of  WashinyUm^  12 
AVheat.  R.  40;  Thayer  v.  BosUm,  19  Pick.  R.  511; 
Welghtman  v.  Corporation  of  Washlnyton^  1  Black. 
U.  S.  R.  39;  Conrad  v.  Ithaca,  16  N.  Y.  R.  158,  and 
cases  cited. 
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It  was  contended  for   the  appellee   that   DeVoss     1868. 

must  be  taken  to  have  had  notice  of  the  character  and    Xem. 

history  of   the  bond   issued  to  him.     It  is  not  pre-  ~7r~y 

tended  that  he  had  actual  notice,  and  it  is  very  clear     &  als. 

that  he  did  not  have  such  notice.     But  he  purchased    city  of 

the  bond  from  R.  H.  Maurv  &  Cc,  by  whom  it  was     ^^^^" 

*     *^  mond. 

transferred  to  him  in  February,  1863;  and  it  was 
transferred  to  them  in  October,  1862,  by  H.  L. 
Brooke,  receiver,  under  the  decree  ot  confiscation. 
From  this,  it  is  argued,  DeVoss  must  be  charged  with 
constructive  notice  of  the  character  of  the  bond, 
which  he  might  have  ascertained  if  he  had  traced  it 
back  through  the  books  of  the  Auditor.  But  I  do 
not  think  so.  The  bond  delivered  to  DeVoss  by 
Manry  &  Co.  was  perfectly  regular  on  its  face.  De- 
Voss had  no  reason  to  suspect  that  it  was  a  bond 
issued  in  lieu  of  one  that  had  been  confiscated,  but 
he  had  the  best  reason  to  believe  the  contrary.  For 
1.  The  bond  did  not  contain  the  statement  which  such 
bonds  were  required  to  contain  by  the  resolution  of 
the  Council.  And  2.  Maury  &  Co.  knew  that  De- 
Voss would  not  purchase  such  bonds,  and  their  de- 
Uvery  of  this  bond  to  him  was  an  assurance  that  it 
did  not  belong  to  that  class.  It  does  not  appear  that 
he  ever  saw  the  bond  which  Maury  &  Co.  held;  bui; 
if  he  had  seen  it,  that,  too,  was  regular  on  its  face.  [347 
There  was  nothing,  therefore,  to  excite  his  suspicion, 
or  to  put  him  on  enquiry.  All  that  can  be  said  is, 
that  he  might  have  ascertained  the  facts  if  he  had 
gone  to  the  Auditor's  office  and  traced  the  bond  back 
to  its  source.  But  that  is  not  enough  to  charge  him 
with  constructive  notice  of  what  he  might  there  have 
ascertained,  in  the  absence  of  anything  to  put  hin:  on 
enquiry.  2  Rob.  Pr.  29;  Opinion  of  Cabell,  J.,  in 
French  v.  Loyal   Company^  5   Leigh  627.     And  ac- 
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1868.     cording  to  the  lecent  cases  in  England,  a  party  will 

Term.    ^^^  ^e  charged  with  constructive  notice,  unless  the 

'z—,       circumstances  are  such  that  the  court  can  sav  that  it 
DeVoss 

&al8.  was  his  duty  to  acquiie  the  knowledge  in  question, 
Qity  of  ^^^  ^^^^  i^^s  failure  to  obtain  it  was  the  result  of  cul- 
^^^^'  pable  negligence.  It  is  not  enough  that  he  shodd, 
from  a  want  of  prudent  caution,  have  neglected  to 
make  enquiries;  but  he  must  have  designedly  ab- 
stained from  such  enquiries,  for  the  purpose  of  avoid- 
ing ki^owledge;  there  must  be  a  willful  blindn^s,  and 
not  mere  want  of  caution.  Jones  v.  Smithy  1  Haie 
H.  55;  S.  C.  on  appeal,  1  Phillips  R.  244;  Wares. 
Lord  Egtnont^  31  Eng.  L.  and  Eq.  E.  89.  It  was 
argued  that  DeVoss  claims  under  assignment  from 
Maury,  and  that  it  was  his  duty  to  look  to  Maury's 
title,  by  tracing  the  bond  back  through  the  previous 
tranfers.  This,  however,  is  not  the  title  which  De- 
Voss holds.  He  holds  a  new  bond  given  directly  to 
himself.  The  nature  of  this  title  will  be  more  full? 
considered  hereafter. 

The  validity  of  the  bond  held  by  DeVoss  is  con^o- 
verted  on  the  ground  that  the  officers  of  tht'  City  by 
whom  it  was  issued  exceeded  their  authority  in  ddng 
so.  This  objection  is  founded  on  the  resolutiot  of 
the  Council  passed  April  14,  1862.  This  resolution 
directed,  1.  That  bonds  of  the  city  should  be  issued 
to  H.  L.  Brooke,  receiver,  in  obedience  to  the  decree 
of  confiscation ;  and  2,  in  substance,  that  it  should  be 
348]  stated  on  the  face  of  such  bonds,  and  also  on  the  face 
of  all  others  that  might  be  given  in  place  of  them,  in 
case  of  transfer,  that  they  were  issued  in  place  of 
bonds  which  had  been  confiscated.  The  object  of  thk 
last  provision  was  to  gi\e  notice  to  purchasers  of  thii 
class  of  bonds,  so  that  they  should  cease  to  be  bind- 
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ins:  on  the  citv  in  case  the  decree  of  confiscatiou     1868. 

*  Anril 

should  be  oveithrown  by  the  event  of  the  war.  Term. 

It  is  undoubtedly  true  that  it  was  the  intention  of  "r~^ 
the  Council,  that  no  bond  in  lieu  of  a  conficated  bond     Aals. 
should  be  issued  in  any  case  without  the  special  state-    city  of 
raent  on  its  face  required  by  the  resolution.     The    ^^^" 
prohibition  is  as  plain  as  if  the  language  of  the  reso- 
lution had  been  in  the  form  of  express  prohibition. 
As   between  the  City  and  the  officers,   therefore,  it 
limited,  in  respect  to  this  class  of  bonds,  the  authority 
of  the  officers. 

But  the  authority  of  these  officers  to  transfer  bonds 
and  to  issue  new  ones  was  not  derived  from  this  reso- 
lution. They  had  a  general  authority  for  these  pur- 
poses conferred  by  the  ordinance.  They  had  long 
been  in  the  habit  also  of  making  such  transfers  and 
renewals,  from  which  the  public  might  have  inferred 
a  general  authority  to  do  so.  This  resolution,  with 
a  view  to  the  protection  of  the  City,  directed  the  offi- 
cers not  to  exercise  their  authority  in  respect  to  this 
particular  class  of  bonds  except  in  a  particular  way. 
The  officers  were  relied  upon  to  observe  this  direc- 
tion, and  it  does  not  appear  in  the  record  that  the 
resolution  was  ever  communicated  to  the  public. 
There  appears  to  be  strong  ground,  therefore,  to 
say,  as  was  contended  by  the  counsel  for  the  appel- 
lants, that  in  respect  to  the  public,  this  resolution  did 
not  operate  as  a  limitation  of  the  apparent  power  of 
the  officers,  which  remained  the  same  as  before, 
but  was  only  in  the  nature  of  private  instructions 
as  to  the  manner  in  which  they  should  execute 
their  authority  in  particular  cases.  If  so,  it  is  clear 
that  the  act  of  the  officers  in  issuing  the  bond  to  De- 
Vcss,  in   conformity  with  their  apparent  authority,        [349 
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1868.     was  not  vitated  by  their  omission  to  observe  the  di- 

T^.    Taction  contained  in  the  resoultion. 

"r~r:  But  under  the  ordinance  the  officers  had  no  au- 

DeVoss 

&  als.     thority  to  issue  a  new  bond  without  the  surrender  of  the 

Citv  of   ^Jd  ^^^^  except  in  the  case  of  a  lost  bond.     The  power 

^*^^'     to  make  the  first  issue  of  bonds  in  place  of  those  which 
mond.  '^ 

had  been  confiscated  was  derived,  therefore,  from  this 
resolution  alone.  It  was  conferred  on  special  terms 
in  this,  that  the  bonds  were  to  be  in  a  particular  form, 
v^hich  was  prescribed  for  an  important  purpose. 
Every  bond  that  might  be  issued  in  place  of  these  was 
also  to  have  the  same  form.  In  thig  view,  it  may  be 
contended,  that  this  resolution  had  the  effect,  in  re- 
spect to  this  class  of  bonds,  of  taking  away  Irom  the 
officers  the  general  power  which  they  before  had,  and 
of  substituting  for  it  a  new  and  limits  authority,  of 
which  the  public  must  take  notice.  I  do  not  think  it 
worth  while  to  discuss  this  question,  and  will  assume, 
for  the  purposes  of  the  argument,  that  the  view  just 
stated  is  a  sound  one. 

Assuming  that  the  officers  had  then  only  a  limited 
authority,  of  the  extent  of  which  the  public  were 
bound  to  take  notice,  in  respect  to  the  renewal  of  this 
class  of  bonds,  the  counsel  for  the  appellee  contended, 
that  the  bond  held  by  DeVoss,  which  was  not  issued 
in  conformity  with  this  authority,  cannot  be  held 
binding  on  the  city.  The  counsel  for  the  appellants 
contended,  on  the  other  hand,  that  the  City  cannot 
be  allowed  to  avail  itself  of  this  defence  against  De- 
Voss, who  took  the  bond  issued  to  him  without  a 
knowledge  of  the  fact  that  the  officers  exceeded  their 
authority  in  issuing  it.  And  I  think  this  position 
may  be  maintained  on  principle  and  authority. 

The  City  of  liichmond  is  authorized  by  its  charter 
to  contract  loans,  without  limit  as  to  amount,  and  to 
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issue  bonds  or  certificates  of  debt  for  the  money     1868. 
borrowed.     It  provided  by  an   ordinance,  which  is  a    Term. 

traDscript  of  a  law  of  the  State,  (Code  of  1860,  p.  "^rz 

264,)  for  the  execution,  transfer  and  renewal  of  these  &  als. 
bonds  or  certificates.  They  are  to  be  under  seal,  to  city  of 
be  registered  in  the  office  of  the  auditor,  and  to  be  ^^^^" 
subscribed  by  the  president  of  the  council  and  the  [350 
chamberlain.  Upon  the  surrender  of  a  certificate  at 
the  office  in  which  it  is  registered,  a  transfer  may  be 
made  of  the  whole  amount,  or  any  part  thereof,  by  the 
person  appearing  on  the  b<joks  to  be  the  owner,  or  by 
another  bearing  a  power  of  attorney  from  him  to  make 
the  transfer.  When  a  transfer  is  made,  the  old  certifi- 
cate is  to  be  cancelled  and  filed  in  the  office  of  the 
chamberlain,  and  one  or  more  new  certificates  issued. 
New  certificates  may  be  obtained  by  a  holder,  on  appli- 
cation, in  place  of  an  old  one,  \^  here  there  has  been  no 
transfer.  Every  new  certificate  is  to  be  registered, 
signed  and  counter  signed  like  the  former  one.  When 
a  certificate  has  been  lost,  the  holder  may  obtain  a 
new  one  on  affidavit  and  three  months'  advertisement 
of  the  loss,  and  upon  giving  bond  and  security  to  in- 
demnify aU  persons  against  any  loss  by  reason  of  issu- 
ing the  new  certificate. 

The  same  ordinance  also  provides  that  the  person 
appearing  on  the  books  of  the  office  in  which  any  cer- 
tificate is  registered,  as  the  owner  thereof,  shall  be 
deemed  the  owner  as  regards  the  City,  so  as  to  make 
vaUd  all  payments  tc  him  on  account  thereof  by  the 
City,  made  before  a  transfer  of  the  certificate  on  the 
books  of  the  officer.  But  if  the  person  so  appearing 
on  the  books  as  owner  shall  bona  Jide^  and  for  valu- 
able consideration,  sell,  pledge,  or  otherwise  dispose 
of  a  certificate  to  another,  and  deliver  to  him  the  cer- 
tificate,  with  a  power  of  attorney  authorizing  the 
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1868.     transfer  thereof  on  the  books  of  the  proper  office,  the 
Tern,    ^itl^  ^*  ^^^  former  to  said  certificate  (both  at  law  and 

-7-7: in  equity)  shall  vest  in  the  latter  for  the  whole  amount 

De\  088  ^      "  ^ 

&  ala.     of  the  certificate,  or  so  much  thereof  as  may  be  neces- 

City  of   ^^y  ^  effect  the  purpose  of  the  sale,  pledge,  or  other 
^^^^'    disposition,  and  it  shall  so  vest,  not  only  as  between 
351]        the  parties  themselves,  but  also  as  against  the  credi- 
tors of,  and  subsequent  purchasers  from,  the  former, 
subject  to  the  last  preceding  provision  in  respect  to 
payments  by  the  City. 

Under  these  arrangements,  the  bonds  of  the  City 
were  put  upon  the  market.  It  is  manifest  that  a  lead- 
ing object  contemplated  by  these  arrangements  was 
to  give  security  to  the  title  of  holders  of  the  bonds, 
and  thus  to  promote  their  credit.  If  the  bonds  had 
been  made  so  as  to  pass  by  assignment  merely,  each 
successive  assignee  would  have  taken  only  an  equitable 
title,  and  the  bonds  in  his  hands  would  have  been  sub- 
ject to  the  same  defences  to  which  they  would  have 
been  subject  in  the  hands  of  any  prior  holder.  It  is 
provided,  however,  that  upon  each  successive  trans- 
fer, a  new  bond  shall  be  issued  in  the  name  of  the 
transferee,  which  will  give  him  a  legal  title  to  demand 
payment  of  the  money.  See  Union  Bcmk  v.  Laird^ 
2  Wheat.  R.  390;  Black  &  aL  v.  Zacharie  tfc  Co.  3 
How.  U.  S.  R.  483;  Fisher  cfe  al.  v.  B<8€x  Bank,  5 
Gray's  R.  373.  So  an  assignee  for  value,  who  re- 
ceives a  bond  from  the  holder  with  a  power  of  attor- 
ney to  transfer  it,  acquires,  under  the  ordinance,  the 
legal  title  of  the  holder  before  a  transfer  on  the  books, 
subject  only  to  the  right  of  the  city  to  make  payment 
to  the  registered  owner.  The  new  certificate,  or  the 
delivery  of  an  old  certificate  with  a  power  of  attorney 
to  transfer  it,  will  cut  off  all  defences  which  the  City 
might  have  against  any  prior  holder.     For  the  ques- 
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tion,  whether  the  holder  of  an  obligation  for  th*^  pay-  1868 
men t  of  money  is  subject  to  the  defences  of  the  debtor  Term, 
against  a  prior  holder,   depends,   in  the  absence  of  "z~r; 

UG  \  OSS 

notice  of  fraud,  upon  the  character  of  his  title,  as     Aala. 
legal  or   equitable.     If  it  is  an   ordinal  y   chose   in    city  of 
action,  and  therefore  only  assignable  in  equity,  it  is     ^^^^" 
subject  to  all  the  rights,  legal  and  equitable,  which 
the  debtor  had  against  a  former  holder.     For,  while       [352 
a  court  of  equity  will  sustain  the  rights  of  the  assig- 
nee, it  will  also  sustain  the  rights  of  a  debtor  existing 
beforo  notice  of  the  assignment,  and  these  being  prior 
in  time  of  those  of  the  assignee,  prevail  over  them. 
But  where  the  assignee  takes  the  legal  title  without 
fraud  or  notice,  this  principle  does  not  apply;  the 
title  of  the  holder  is  absolute;  and  all  defences  of  the 
debtor  against  prior  holders  aie  cut  off. 

The  honafide  holder  of  a  bond  issued  to  him  stands, 
therefore,  in  this  respect,  in  the  position  of  the  holder 
of  a  bill  of  exchange  or  negotiable  note.  This  is  con- 
clusive to  show  that  he  is  not  bound  to  look  behind 
the  bond.  The  City  cannot  deny  the  title  of  the  reg- 
istered owner,  who  still  holds  his  bond.  Any  other 
principle  would  lead  to  embarrassment  and  incon- 
venience, and  greatly  impair  the  credit  of  the  bond. 
To  require  a  holder  to  investigate  the  previous  history 
of  his  bond,  he  must  examine  the  books  in  the  audi- 
tor's office  and  the  files  in  the  chamberlain's  office, 
which  are  not  open  to  public  inspection.  It  would 
often  be  impossible  for  him  to  trace  the  history  of  his 
bond,  from  the  union,  under  one  name,  of  a  number 
of  bonds  bought  from  different  persons.  On  the 
other  band,  it  is  the  duty  of  .the  officers  of  the  City 
to  make  every  necessary  investigation,  at  each  succes- 
sive transfer,  and  they  have  all  the  means  of  doing  so. 

It  is  of  the  very  nature  of  such  a  bond,  and  the 
Vol.  xvni — 48 
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1868.     very  object  for  which  it  is  issued,  that  it  shall  fumisli 

Term,    authentic  and  conclusive  evidence  of  the  holder's  title 

"r~~ —  to  demand  the  money  it  calls  for.     Such  is  the  gene- 

UG  V  OSS 

&  als.     ral  understanding  upon  which  such  bonds  and  stocks 

City  of   ^re  bought  and  sold  in  the  market ;  and  any  oth» 

Rich-     principle  would  be  fatal  to  the  credit  of  such  securi- 
mond.     ^  ^ 

ties.     In  Davis  v.  Bank  of  Engla/ad^  2  Bing.  R.  393 

(9  Eng.  C.  L.  R.  444),  when  the  Bank  had  permitted 

certain  stock  in  the  public  funds   standing   on  the 

books  of  the  Bank  to  be  transferred  under  a  forged 

353]       power  of  attorney,  the  Court  of  Common  Pleas  said: 

''We  are  not  called  on  to  decide  whether  those  who 

purchase  the  stock  transferred  to  them  under    the 

forged  power  might  require  the  Bank  to  confirm  that 

purchase  to  them  and  to  pay  them  the  dividends  on 

such  stocks,  or  whether  their  neglect  to  enquire  into 

the  authenticity  of  the  power  of  attorney  might  not 

throw  the  loss  on  them  that  has  been  occasioned  by 

the  forgeries;  but  to  prevent,  as  far  as  we  can,  the 

alarm  which  an  argument  urged  on  behalf  of  the  Bank 

is  likely  to  excite,  we  will  say  that  the  Bank  cannofe 

refuse  to  pay  the  dividends  to  subsequent  purchases 

of  their  stocks.     If  the  Bank  should  say  to  such  sab* 

sequent  purchasers,  the  persons  of  whom  you  bou^ 

were  not  legally  possessed  of  the  stock  they  sold  yoa, 

the  answer  would  be,  the  bank,  in  the  bocks  whick 

the  law  requires  them  to  keep,  and  for  keeping  whidi 

they  receive  a  remuneration   from  the  public,  have 

registered  these  presons  as  the  owners  of  these  stockii 

and  the  Bank  cannot  be  permitted  to  say  that  such; 

persons  were  not  the  owners.     If  this  be  not  the  law, 

who  will  purchase  stock,  or  who  can  be  certain  ti^< 

the  stock  w  hich  he  holds  belongs  to  him  ?     It 

ever  been  an  object  of  the  Legislature  to  give  facility! 

to  the  transfer  of  shares  in  the  public  funds.     Thk 
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facility  of  transfer  is  one  of  the  advantages  belonging    1868. 
to  this  species  of  property,  and  this  advantage  would    xera. 

be  entirely  destroyed   if  a  purchaser  should  be  re-  "J^Tt 

quired  to  look  to  the  regularity  of  the  transfer  to  all     &  als. 
the  various  persons  through  whom  such  stock  had    cityof 
passed.     Indeed,  from  the  manner  in  which  stock     ^^^^: 
passes  from  man  to  man,  from  the  union  of  stock 
bought  of  different  persons  under  the  same  name,  and 
the  impossibility  of  distinguishing  what  was  regularly 
transferred  from   what  was  not,  it  is  impossible  to 
trace  the  title  of  stock  as  you  can  that  of  an  estate. 
You  cannot  look  further,  nor  is  it  the  practice  ever  to 
attempt  to  look  further  than  the  bank  books  for  the       [354 
title  of  the  person   who  proposes  to  transfer  to  you." 

In  conformity  with  these  views,  it  was  held  in  Bank 
of  Kentucky  v.  Schuylkill  Bank^  1  Parsons  Sel.  Ca. 
180,  in  reference  to  spurious  stock  fraudulently  issued 
by  an  agent  of  the  bank,  and  transferred  from  time 
to  time  to  innocent  purchasers,  that  against  bona 
fide  holders  of  such  stock  the  bank  ''would  be  estop- 
ped from  going  beyond  its  last  certificate  in  any  ques- 
tion between  the  bank  and  such  holder,  touching  the 
obligatory  force  of  such  certificate  on  the  corporation. " 
p.  250.  To  the  same  effect  is  the  opinion  of  Red- 
field,  J.,  in  Sabin  v.  Bank  of  Woodstock^  21  Verm. 
E.  353,  cited  with  approbation  in  Fisher  v.  Essex 
Bank,  5  Gray  R.  373. 

The  common  course  of  business  in  the  sale  and  pur- 
chase of  such  bonds  show  that  such  is  the  general  un- 
derstanding as  to  the  character  and  effect  of  the  bond. 
A  party  having  a  bond  to  sell  delivers  it  to  a  broker, 
with  a  power  of  attorney  authorizing  an  attorney  to 

transfer  it  to ,  the  name  of  the  transfer- 

ree  being  left  blank.     When  a  purchaser  is  found,  the 
blank  is  filled  with  the  nance,  the  transfer  is  made  on 
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1868.     the  books,  and  a  ne\^   bond  issues  to  the  purchaser. 
Term.    The  purchaser  takes  the  bond,  but  he  seldom  knows, 

"DeVo^  and  never  cares,  who  held  the  previous  bond. 
&  als.         There  is  nothing  unreasonable  or  harsh  in  holding 
City  of   the  City  to  be  estopped  from  disputing  the  title  of 
mond     ^®^^S8.     On  the  contrary,  it  is  highly  just  and  rea- 
sonable.    The   Ci*^y   appointed   officers   to   issue  its 
bonds,  in  whom  it  confided.     It  knew  that  its  bonds 
were  the  subject  of  daily  traffic,  in  and  out  of  Kich- 
mond.     From  the  nature  of  the  business,  it  must  have 
expected  and  intended  the  public  to  confide  in  these 
officers.     There   were  two  classes   of   bonds   to    be 
issued,  and  the  class  to  ^hich  each  bond  belonged 
was  to  be  indicated  by  its  form.     The  officers  were 
specially  entrusted  by  the  city  with  that  duty;  they 

355]  had  the  means  of  knowing  the  fact  in  every  case,  and 
could  not  make  a  mistake  without  gross  negligence. 
These  means  were  not  equally  open  to  the  public. 

Under  these  circumstances,  it  was  natural  that  pur- 
chasers should  presume  that  the  officers  did  their  duty. 
They  had  a  right  to  rely  on  such  a  presumption  in 
their  dealings.  Indeed,  it  was  necessary  for  them  to 
do  so;  and  it  would  be  unjust  to  allow  the  City  to  say 
to  them,  whea  they  dealt  in  good  faith,  that  they 
ought  not  to  have  relied  on  it. 

The  case  of  T/ie  Royal  British  Bank  v.  TurquamU 
5  El.  &  Bl.  R.  248  (S.5  E.  C.  L.  E.),  was  an  action 
against  the  official  manager  of  a  railway  company 
(that  being  the  mode  of  suing  the  company),  upon  a 
bond  for  £2,000,  payable  to  the  plaintiff,  and  signed 
by  two  directors,  under  the  seal  of  the  company. 
There  was  a  plea  setting  out  a  clause  in  the  deed  of 
settlement  of  the  company,  which  provided  that  the 
company  might  borrow,  on  bond,  such  sums  as  should, 
from  time  to  time,  by  a  general  resolution  of  the  com- 
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pany,  be  allowed  to  be  borrowed  and  averring  that     1868. 
there  was  no  such  resolution  authorizing  the  making    xirm. 
of  this  bond.     The  Court  of  Q.  B.  held  the  plea  to  be  "7""" — 
bad.     The  judgment  was  aflSimed  in  the  Exchequer     &ah. 
Chamber.     6  El.  &  LI.  R.    327  (88  Eng.   C.  L.  R.)    city  of 
Jervis,   C.  J.,   delivering  the  opinion  of  the  whole     ^^^'^^" 
court,  said:  ^*We  may  now  take  for  granted  that  the 
dealings  with  these  companies  are  not  like  dealing 
with  other  partnerships,  and  that  the  parties  dealing 
with  them  are  bound  to  read  the  statute  and  the  deed 
of  settlement.     But  they  are  not  bound  to  do  more. 
And  the  party  here,  on  reading  the  deed  of  settle- 
ment, would  find,  not  a  prohibition  from   borrowing, 
but  a    j>ermission  to   do   so   on   c«rtain   conJilions. 
Finding  that  the  authority  might  be  made  complete, 
by  a  resolution,  he  would  have  a  right  to  infer  the 
fact  of  a  resolution  authorizmg  that  which,  on  the  face 
of  the  documents,  appeared  to  be  legitimately  done.        [356 

In  the  case  of  The  PHnce  of  Wales  Co,  v.  Hard- 
ing, El.  Bl.  &  El.  183  (96  Eng.  C.  L.  R.),  which  was 
an  action  against  the  official  managei  of  the  Athen- 
aeum Assurance  Company  upon  a  policy,  the  deed  of 
settlement  provided  (sect.  20,)  that  the  common  seal 
should  not  be  affixed  to  any  policy,  except  by  the 
order  of  three  directors,  signed  by  them,  and  counter- 
signed by  the  manager;  and  that  (sect.  28),  every 
policy  should  be  given  under  the  hands  of  not  less 
than  three  directors,  and  sealed  with  the  common  seal. 
The  policy  in  question  was  sealed  with  the  common 
seal  and  signed  by  three  directors,  one  of  whom  was 
manager;  but  there  was  no  previous  order  made,  as 
required  by  the  20th  section.  The  case  was  elabo- 
rately argued  by  the  most  eminent  counsel.  It  was  ' 
contended  for  the  defendant,  that  the  previous  order 
required  by  the  20th  section  was  a  condition  prece- 
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1868.     dent  to  the  power  of  the  directors  to  affix  the  seal  Ui 

Tem.    ^^^  policy;  that  the   directors   were    agents,    with 

-— limited   authority;  that   those   who  contracted  with 

DeVoss 
&al8.     them  had  notice  of  the  limits,  because  the  statute  conn 

City  of   f<^rred  the  authority  subject  to  the  provisions  of  th< 

Rich-    act  and  of  the  deed  of  settlement,  which  was  Teois^ 
mond.  '  ^ 

tered  for  public  inspection ;  and  that  the  shareholders. 

as  the  principals,  had  a  right  to  repudiate  every  pohcj 

not  executed  in  pursuance  of  the  authority  given  t<j 

the  directors.     The  Court  of  Q.  B.,  in  an  elaborate 

judgment,  overruled  this  argument,  and  held  that  thi 

policy  was  binding  on  the  company.     It   was  hel( 

that  a  person  receiving  a  policy  in  good  faith,  had  i 

right  to  presume  that  the  directors  who  signed  it  ha< 

done  their  duty,  and  that  they  had  the  preliminar; 

order  for  executing  It. 

The  case  of   The  Royal  Bank  v.    Tnrqnand  ^\ 

cited  with  approval  by  the  Supreme  Court  in  Corti 

missionera  of  Knox  county  v.  Asptnwall,  21  How.  U 

S.  K.  539.     The  Board  of  Commissioners  of  a  countj 

357]       were  authorized  by  statute  to  subscribe  for  railrow 

stock,  and  to  issue  bonds  of  the  county  therefor,  ii 

case  a  majority  of  the  voters  of  the  county  should  « 

determine,  after  a  certain  notice  should  be  given  a 

the  time  and  place  of  election.     The  Board  subscribe* 

for  the  stock  and  issued  the  bonds,  purporting  to  ac 

in  compliance  with  the  statute.     The  required  notio 

was  not  given,  and  it  was  contended  that  consequently 

the  power  to  issue  the  bonds  was  never  vested  in  th' 

Board.     It  was  conceded  by  the  court  that  every  per 

son  dealing  in  the  bonds  were  chargeable  with  a  knowl 

edge  of  the  statute  under  which  they  were  issued,  an* 

'    that    as    the    Board    was    acting    under    del^atei 

authority,  he  must  show  that  the  authority  was  prop 

erly  conferred.     But  it  was  held,  1.  That  as  the  bcmd 
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imported  on  their  face  a  compliance  with  the  law  1868. 
under  which  they  were  issued,  the  purchaser  was  not  Term, 
bound  to  look  further  for  evidence  of  a  compliance  "r~" 

^  Dev  088 

with  the  conditions  to  the  grant  of  the  power.  ''The  Aals. 
purchaser  of  the  bonds  had  a  right  to  assume  that  the  city  of 
vote  of  the  county,  which  was  made  a  conditicir  of  ^^^*V 
the  grant  of  the  power,  had  been  obtained,  from  the 
fact  of  the  subscription  by  the  Board  to  the  stock  of 
the  Railroad  company  and  the  issuing  of  the  bonds." 
2.  That  upon  the  true  construction  of  the  statute,  the 
Board  weie  the  proper  judges  whether  a  majority  of 
the  votes  in  the  county  had  been  cast  in  favor  of  the 
subscription.  The  court  said:  ''The  right  of  the 
Board  to  act  in  an  execution  of  the  authority  is  placed 
upon  the  fact  that  a  majority  of  the  votes  had  been 
cast  in  favor  of  the  subscription,  and  to  have  acted 
without  ascertaining  it,  would  have  been  a  clear  viola- 
tion of  duty,  and  the  ascertainment  of  the  fact  was 
necessarily  left  to  the  enquiry  and  judgment  of  the 
Board  itself,  as  no  other  tribunal  was  provided  for  the 
purpose.  The  Board  was  one,  from  its  organization 
and  general  duties,  fit  and  competent  to  be  the  depo- 
sitary of  the  trust  thus  confided  to  it."  *  '*We  do 
not  say  that  the  decision  of  the  Board  would  be  con-  [358 
elusive  in  a  direct  proceeding  to  enquire  into  the  facts 
previously  to  the  execution  of  the  power,  and  before 
the  rights  and  interests  of  third  parties  had  attached ; 
but  after  the  authority  had  been  executed,  the  stock 
subscribed,  and  the  bonds  issued,  and  in  the  hands  of 
innocent  holders,  it  would  be  too  late,  even  in  a  direct 
proceeding,  to  call  it  in  question." 

This  case  has  been  followed  in  several  subsequent 
cases  in  the  same  court,  the  latest  of  which  is  Super- 
visors  V.  Schenck^  5  Wall.  U.  S.  R.  772,  decided  in 
1867.     In  all  these  cases,  the  bonds  in  question  were 
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1868.     payable  to  bearer,  and  passed  by  delivery.     That  cir- 
Term.     cmnstance  was  not  expressly  made  a  ground  of  deci- 

"^^  sion  in  the  case  of  The  Commissioners  of  Knox  county 
&al8.  V.  Aspinwall^  which  proceeded  on  the  principle  of  the 
Qity  of  case  of  Royal  Bank  v.  Turquand,^  where  the  instru- 
^^^^"  ment  was  a  common  bond,  payable  to  the  plaintiff. 
In  the  case  in  5th  Wallace,  the  opinion,  referring  to 
the  previous  cases,  says:  "Where  a  corporation  has 
power,  under  any  circumstances,  to  issue  negotiable 
securities,  the  decision  of  this  court  is,  that  the  bona 
fide  holder  has  a  right  to  presume  they  were  issued 
under  the  circumstances  which  give  the  requisite 
authority,  and  they  are  no  more  liable  to  be  im- 
peached in  the  hands  of  such  a  holder  than  any  other 
commercial  paper."  This  ground  of  decision  is  equ- 
ally applicable  to  the  present  case.  For ,  as  we  have 
already  seen,  the  person  to  whom  a  bond  of  the  City 
of  Richmond  is  issued,  and  who  takes  it  in  good  faith, 
takes  a  legal  title,  and  is  no  more  subject  to  defences 
which  might  be  made  against  a  former  holder  than  he 
would  be  if  he  was  the  holder  of  negotiable  paper. 

It  was  part  of  the  duty  of  the  officers  interested 
with  the  transfer  and  renewal  of  bonds  to  ascertain, 
in  every  instance  after  April  14,  1862,  whether  the 
bond  transferred  represented  a  confiscated  bond,  and 
to  certify  whether  it  did  or  did  not  in  the  form  of  the 

359]  renewed  bond.  When,  therefore,  these  officers  failed 
in  any  case,  through  negligence,  to  certify  on  the  face 
of  a  bond  issued  by  them  that  it  repiesented  a  confis- 
cated bond,  when  such  v\as  the  fact,  it  was  the  com- 
mon case  of  an  agent  acting  negligently  in  the  regular 
course  of  his  employment.  The  law  is  well  settled 
and  familiar  that,  in  such  cases,  the  principal  must 
bear  the  consequences  of  his  agent's  negligence,  as 
between  himself  and  an  innocent  third  person,  even 
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though  the  act  or  emission  of  the  agent,  which  con-  1868. 
stitutes  the  negligence,  was  wholly  unauthorized  by  Term, 
the  principal,  or  even  positively  forbidden  by  him.     1  "177; 

^_  X-'©  V  OSS 

Parsons  Sel.  Ca.  180;  14  How.  U.  S.  E.  486.  Upon  Aals. 
this  principle,  a  bank  is  held  to  suffer  for  the  negli-  cjty  of 
gence  of  its  officer,  who  received  from  an  innocent  ^^^' 
person  payment  of  a  debt  in  forged  notes,  which  pur- 
port to  be  the  issue  of  the  bank.  Z7.  S.  Bank  v. 
Bank  of  Georgia^  10  Wheat.  R.  333.  So  where  an 
officer  of  a  bank,  through  negligence,  pays  to  an  in- 
nocent holder  a  forged  check,  which  purports  to  be 
drawn  upon  the  bank  by  one  of  its  customers.  Levy 
V.  Bank  fJ.  S,,  1  Binn.  R.  27.  And  so  the  bank 
must  bear  the  loss  where  its  officer  permits  a  transfer 
of  stoct  under  a  forged  power  of  attorney,  or  is 
otherwise  guilty  of  negligence  or  of  fraud  in  the  issue 
or  transfer  of  stock.  Davis  v.  Bank  of  England^  uhi 
supra ;  Pollock  v.  National  Bank^  3  Selden  R.  274; 
Bank  of  Kentucky  v.  Schuylkill  Bank^  1  Parsons  Sel. 
Ca.  180;  Bridgpori  Bank  v.  N.  Y.  cfe  N.  IL  R,  R. 
Co.,  30  Conn.  R.  231;  N.  T.  cfe  N.  H.  R.  R,  Co. 
V.  SchuyUr  <&  als.^  34  K  Y.  R.  30;  Sewall  v.  Boston 
Water  Power  Co.  4  Allen  R.  277. 

The  city  bonds,  as  I  have  said,  were  put  upon  the 
market  by  the  City,  and  were  the  subject  of  daily 
traffic.  The  public  were  invited  to  deal  in  them,  and 
it  was  important  to  the  credit  of  the  City  that  they 
should  do  so  with  confidence  and  safet)\  To  insure 
its  own  safety,  and  at  the  same  time  the  safety  of 
purchasers,  the  City  undertook  to  mark  the  class  of  [360 
confiscated  bonds.  Upon  principles  of  good  faith  and 
fair  dealing,  we  must  consider  that  the  intention  was, 
not  only  to  admonish  purchasers  as  to  what  bonds 
they  could  not  buy  without  risk,  but  also  to  inform 
them  as  to  what  bonds  they  might  buy  with  safety. 
Vol.  xviir — 49 
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1868.     The  absence  of  a  statement  in  a  bond,  that  it  repre- 

Te^m.    sen  ted  a  confiscated  bond,  was  equivalent  to  arepre- 

~r~ —  sentation  to  the  person  to  whom  it  was  issued,  and  to 
De  V  OSS  ^ 

&  als.     all  others  who  might  tiade  for  it,  that  it  did  not  rep- 
City  of   resent  such  a  bond.     It  was,  in  law,  the  repiesenta- 
^^^^'     tion  of  the  City,  because  made  in  its  behalf  by  oificers 
charged  by  it  with  the  duty  of  issuing  all  bonds,  and 
of  representing  on  the  face  of  each  w  hether  it  did  not 
belong  to  the  class  of  confiscated  bonds. 

From  the  nature  of  the  business,  the  City  knew 
that  this  representation,  conveyed  bv  the  form  of 
the  bond,  would  be  relied  on,  and  must  have  intended 
that  it  should  be.  When  a  party  has  relied  upon  it, 
and  in  good  faith  paid  his  money  on  the  faith  of  it,  it 
would  be  the  height  of  injustice  to  allow  the  City  to 
say  to  him  that  it  is  not  true,  and  that  it  was  his  folly 
to  believe  it. 

This  case,  therefore,  falls  within  the  principle  of 
estoppel  in  pais^  and  the  city  must  be  held  liable  to 
DeVoss  to  the  same  extent  as  if  the  representation, 
conveyed  by  the  form  of  the  bond,  was  in  fact  true. 
It  is  not  necessary,  in  order  to  bring  a  case  within 
this  principle  of  estoppel,  that  the  represontation 
should  be  made  fraudulently,  or  with  a  positive 
intention  to  deceive;  nor,  on  the  other  hand,  is  it 
enough  that  it  has  been  relied  on,  in  point  of  fact, 
w^hen  there  was  no  intention  that  it  should  be,  or 
reasonable  expectation,  from  the  course  of  business 
or  otherwise,  that  it  would  be.  The  principle  ai 
stated  by  Lord  Den  man  in  Pickard  v.  Sears ^  6  Ad. 
&  El.E.  469,  (33  Eng.  C.  L.  R.  115,)  is,  that  ''whert 
one,  by  his  acts  or  conduct,  wilfully  causes  anothar 
to  believe  the  existence  of  a  certain  state  of  things, 
361]  and  induces  him  to  act  on  that  belief,  so  as  to  alttfi 
his   own   previous   position,  the  former  is  concluded 
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from  averring  against  the  latter  a  different  state  of     1868. 
thino^  existing  at  the  same  time."     In  Freeman  ^.     Term. 
Cooke^  2  Exch.  K.   (H>3,  Baron  Parke,  deliverine:  the  "T7~7. 
judgraeDt  of  the  court,  said,  that  by  the  term  *'\vil-     &al8. 
fully,"  as  here  used  by  Lord  Deoman,  *'we  must  un-    Q\x,y  of 
derstand,  if  not  that  the  party  represents  that  to  be     ^*^K" 
true  which  he  knows  to  be  untrue,  at  least  that  he 
means  his  representation  to  be  acted  upon,  and  that 
it  is  acted  upon  accordingly;  and  if,  whatever  a  man's 
real  intejition  may  be,    he  so  conducts  himself  that 
a  reasonable   man  would  take  the  representation  to 
be  true,  acd  believe  that  it  was  meant  that  he  should 
act  upon  it,  and  did  act  upon  it,  as  true,  the  party 
making  the  representation  would  be  equally  precluded 
from  contesting  its  truth;  and  conduct  by  negligence 
or  omission,  w^here  there  is  a  duty  cast  upon  a  person, 
by  usage  of  trade  or  otherwise,  to  disclose  the  truth, 
may  often  have  the  same  effect.''     Here  the  duty  of 
making  known  the  truth  as  to  the  character  of  every 
bond  issued  after  April  14,  1862,  was  cast  upon  the 
City  by  itseown  undertaking. 

In  a  case  in  which  a  corporation  put  its  bonds  upon 
the  market,  under  certain  implied  representations  in- 
viting public  confidence  in  their  validity  and  value,  but 
where  no  direct  and  express  representation  had  been 
made  to  the  particular  purchaser,  the  Supreme  Court 
said:  '*A  corporation,  quite  as  much  as  an  individual, 
is  held  to  a  careful  adherence  to  truth  in  their  dealings 
with  mankind,  and  cannot,  by  their  representations  or 
silence,  involve  others  in  onerous  engagements,  and 
then  defeat  the  calculations  and  claims  their  own  con- 
duct has  superinduced."  Zahrinku-  v.  C,  C,  ck  C.  li. 
R  Co.^  23  liow.  U.  S.  II.  381.  The  same  language 
was  repeated,  subsequently,  in  the  case  of  a  municipal 
corporation.  Bissell  v.  City  of  Jefermnmlle^  24 
How.  U.  S,  R.  287. 
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1868.         It  was  said  in  the  argument  by  the  counsel  for  the 
Tem.    appellee,  that  the  City  itself  had  no  authority  under 

"t-t;  the  charter  to  execute  the  bond  to  DeVoss,  because  it 
&  als.  was  not  given  for  money  lent  to  the  city,  or  for  anv 
City  of  other  suflScient  consideration.  But  the  City  had 
l^^ch-    authority  to  execute  bonds,  in  proper  cases,  without 

362]  limit  as  to  number  or  amount,  and  for  reasons  alr^dy 
mentioned,  it  cannot  allege  against  DeVoss  that  this 
particular  bond  was  not  executed  in  a  proper  ca^. 
And  it  is  at  least  doubtful,  upon  the  authorities, 
whether  a  corporation  can,  in  any  case,  allege  against 
a  third  person,  who  has  contracted  with  it,  that  its 
contractive  as  void  because  ultra  vires ^  where  the  other 
party  had  no  knowledge  of  the  facts  which  made  it  so. 
Eastern  Counties  li.  Co,  v.  Hawkes^  35  Eng.  L.  &  Eq. 
R.  8;  Bateman  v.  Mayor ^  &c.^  3  H.  &  ]Sor.  323; 
Bissell  V,  Mich.  E,  &  N.  Ind.  R.  B.  Co.,  22  X.  Y. 
E.  258.  If  this  had  been  the  case  of  shares  of  stock 
issued  in  excess  of  the  number  limited  by  the  charter, 
the  case  would  have  been  different ;  for,  in  such  a  case, 
as  was  said  in  the  case  of  JV,  T.  dt  3^.  //.  7?.  B.  Co. 
V.  Schuyler  i&  al.^  34:  N.  Y.  R.  30,  the  validity  of  such 
shares  is  a  legal  impossibility. 

There  is  a  class  of  cases  in  New  Y^rk,  relied  on  for 
the  appellants,  in  which  it  has  been  settled,  as  the  law 
of  that  State,  applicable  to  all  cases  of  agency,  that 
where,  upon  comparing  the  act  of  the  agent  with  the 
power  given  to  him,  it  appears  to  be  such  an  acta* 
the  agent  may  lawfully  do  under  the  power,  and  the 
question  whether  it  was  in  fact  done  in  conformity 
with  the  power,  or  was  an  abuse  of  it,  depends  upoa 
the  state  of  extrinsic  facts  within  the  knovN  ledge  of 
the  agent,  and  not  known  to  the  other  party,  such 
other  party  has  a  right  to  presume  that  the  state  (A 
extrinsic  facts  is  such  as  to  authorize  the  act,  and  the 
principal  will  be  bound.     The  doing  by  the  agent  of 
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an  act  of  scch  a  kind,  that  it  may  be  within  the  power,      1868. 
is  regarded  as  a  representation  by  him  that,  in  point    Term, 
cf  fact,  it  is  within  it — a  representation  which,  it  is  "T"";^ 
held,  he  has  authority  from  the  principal  to  make,  re-     Aals. 
sultinf;  by  implication  from  his  employment,  and  all    city  of 
petsons  dealing  in  good  faith  are  held  entitled  to  lely     ^^^^ 
on   the  truth  of  this  representation.     North  River        [363 
Bank  v.  Aymar,   3  Hill  R.   262;  F,  cfe  M.  Bank  v. 
B,  ikD,  Bank,  16  K   Y.   R.   125;  ExcJi.   Bank\. 
Manieath^  26  N.  Y.    E.   505;   Gri8wold\.  Haven^  25 
X.  Y.  R.  596;  X.   Y,  cfe  N.  H.  R.  R.  Co.  v.  Schuy- 
ler <&  aL,  34  N.   Y.   R.   30.     This  doctrine  was  not 
established  without  strong  opposition,  and  was  ob- 
je<;ted  to  as  unsound  in  piinciple,  and  in  conflict  with 
authority.     Mech.  Bank  v.  .V.    Y.  db  JST.  11.  R.  R. 
Co.,  3  Kernan  R.   599;  Opinion  of  Comstock,  J.  16 
X.  Y.  R.   125,  and  cases  cited.     See  also  Staff ff  v. 
FUwtty  12  C.   B.  R.  N.  S.  373  (104  Eng.  C.  L,  R.); 
Mmscf/  V.  Beecher,  3  Cush.  R.  511;  Sears  v.    Win- 
gate,  3  Allen  R.  103;  Mann  v.  King,  6  Munf.  R.  428; 
Stainhack  v.  Read  d;  Co.,  11  Gratt.  R.  281;  Same  v. 
Bank  of  Va.,  Ibid.  260. 

If  this  doctrine  is  sound,  it  has  a  conclusive  applica- 
tion to  the  presemt  case.  But  I  have  not  found  it 
necessary  to  invoke  so  broad  a  principle,  and  as  there 
seems  to  be  difficulty  in  reconciling  the  authorities,  I 
have  thought  it  best  to  decide  this  case  upon  its  own 
special  circumstances,  and  to  leave  the  general  ques- 
tion open  until  a  case  shall  arise  which  renders  its  de- 
cision necessary. 

I  am  of  opinion  that  the  decree  should  be  reversed 
and  the  bill  dismissed. 

The  other  judges  concurred  in  the  opinion  of  Joyne8,3. 

Decree  reversed. 
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1868.  Hill  c6  ah.  v,  Bowyee  cfe  ah. 

April 
Term. 
364]  (Absent,  Rives,  J.*) 

April  21. 

1.  A  party  aj»ain8t  whom  a  decree  has  been  rendered,  without  his 

appearance,  may  apply  to  the  court  to  have  the  decree 
opened  either  by  petition  or  by  original  bill.  In  either  form 
it  is  an  original  proceeding,  and  may  be  commenced  without 
previous  leave  of  the  court. 

2.  If  application  is  made  to  the  court  for  leave  to  file  a  petition  to 

open  a  decree,  and  the  application  is  rejected,  this  is  not  a 
legal  adjudication  upon  the  case  presented  in  the  petition,  as 
it  would  be  in  the  case  of  the  refusal  to  allow  a  bill  of  review 
to  be  filed,  in  which  case  the  leave  is  necessary  to  entitle  the 
plaintifi"  to  file  it ;  and  the  party  may  therefore  file  his 
original  bill  to  have  the  decree  opened. 

3.  An  original  bill  which  seeks  to  correct  errors  in  a  decree  by 

default  apparent  on  its  face,  and  also  set  it  aside  on  the 
ground  of  mistake  and  surprise,  having  been  filed  without 
leave,  cannot  be  treated  as  a  bill  of  review.  But  a  copy  of 
the  original  record  being  filed  with  the  bill,  the  court  may 
consider  and  correct  any  errors  apparent  on  the  face  of  the 
decree,  which  may  be  corrected  by  the  court,  under  the  Code, 
ch.  181,  'i  5. 

4.  Decrees  by  default  in  favor  of  husbands  and  wives  give  interest 

upon  intere^Jt ;  but  the  (X)uns(»l  of  the  iwirties  direc*t  the  clerk 
to  correct  tlie  error  by  endorsement  on  any  executions  that 
might  be  issued  upon  them  ;    which  is  done.     The  counsel 
3g5"|  had  full  authority  to  direct  the  correction,  and  to  bind  the 

wives  as  well  as  their  husbands  ;  and  thus  to  corret^t  the 
error. 


•^He  had  been  counsel  in  the  original  cause. 
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5.  In  the  absence  of  objection  in  the  court  below,  an  appellate       1868. 

court  would  presume  that  notices  to  take  the  depositions  were  April 

duly  given,  the  contrary  not  appearing ;  and  an  objection  to  -^^"^^ 

depositions  on  this  ground,  where  the  decree  was  by  default,  Hill 

would  not  be  available  on  a  proceeding  under  ?  5,  ch.  181  of  &  als. 

the  Code.  ^  v. 

Bowver 

6.  The  statute,  Code,  ch.  175,  §  4,  does  not  limit  the  class  of  cases      ^  ^|g 

in  which  the  court  may  direct  that  notice  may  be  given  by 
publication ;  and  it  is  no  valid  objection  by  a  party  upon 
whom  process  in  the  suit  has  been  served,  that  he  did  not 
see  or  hear  of  the  notice  by  publication  of  the  taking  an 
account  by  a  commissioner,  under  the  order  of  the  court. 

7.  In  the  absence  of  objection  in  the  court  below,  that  the  Com- 

missioner had  not  regularly  adjourned  from  time  to  time  the 
taking  the  accounts,  an  appellate  court  would  presume  tha^ 
they  were  regular ;  and  the  objection  is  not  therefore  available 
under  ^  5,  ch.  181  of  the  Code. 

8.  A  decree  by  default  is  made  against  a  guardian  and  his  sureties  ; 

and  the  process  had  not  been  served  on  one  of  the  sureties. 
Upon  a  bill  by  the  guardian  and  the  other  sureties,  to  open 
the  decree,  no  objection  to  the  decree  on  this  ground  can  be 
raised  by  them.  Nor  will  the  objection  of  multifariousness 
alone  be  ground  for  reversing  the  decree. 

9.  A  defendant  upon  whom  process  has  been  served,  who  wholly 

neglects  his  defence,  or  contents  himself  with  merely  writing 
to  a  lawyer  who  practices  in  the  court  to  defend  him,  without 
giving  him  any  information  about  his  defence,  or  enquiring 
whether  he  is  attending  to  the  case,  is  not  entitled  to  relief 
against  a  decree  by  defeult,  on  the  ground  of  surprise,  how- 
ever grossly  unjust  the  decree  may  be. 

In  January,  1851,  James  M.  Bowyer  and  Kuth  J., 
his  wife  filed  their  bill  in  the  Circuit  Couit  of  Albe- 
marle county,  in  which  they  set  out,  that  Achilles 
"Wood,  the  father  of  the  female  plaintiff,  departed 
this  life  about  the  year  1833,  having  made  a  will, 
which  was  duly  admitted  to  probate  in  the  county 
court  of  Albemarle.  That  he  left  a  widow  and  two 
infant  daughters;  the  female  plaintiff  and  Rhoda,  who 
married  George  Hill.  That  he  provided  that  the  es- 
tate might  be  kept  together,  unless  the  widow  married 
again;  but  in  that  event,  or  whenever  the  executor 
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1868.     thought  best,  it  was.  to  be  divided,  one-third  to  the 

Tera.    widow  for  life,  and  th^  residue  in  equal  proportions  to 

T^r.      his  two  children. 
Hill 

<feal8.         That  the  executor  declined  to  qualify,  and  Eyland 

Bowyer  Rhodes  qualified  as  administrator  with  the  will  an- 

^  ^^'    nexed.     That  in  1834  he  was  removed,  and  the  estate 

was  committed  for  administration  to  Bazallet  Brown. 

That  in  February,  1833,  on  motion  of  Rhodes,  the 
administrator,  an  order  was  made  appointing  Com- 
missioners to  divide  the  estate;  and  a  division  was 
made.  That  there  was  a  tra*;t  of  land  of  six  hundred 
and  seventy-one  acres,  of  which  one  hundred  and 
eighty -five  acres,  including  the  dwelling  house,  were 
allotted  to  the  wido\\,  and  one  slave;  the  remainder 
of  the  land,  with  four  slaves,  was  allotted  to  the  two 
daughters. 

That  about  the  year  1835  or  36,  the  widow  removed 
to  the  count}''  of  Greenbrier  with  her  children,  and 
about  the  same  time  married  John  Cooper.  In  1839, 
William  Carey  was  appoint»3d  guardian  of  the  children. 
The  only  estate  coming  to  his  hands  as  guardian  being 
the  land  and  slaves.  In  June,  18i0,  Carey  was  re- 
moved from  the  guardianship,  and  Samuel  S.  Smith 
was  at  the  same  time  appointed  guardian  in  his  stead, 
with  Shannon  Butt  and  Edwin  R.  Fanshaw  as  his  se- 
curities. 

That  at  the  January  term,  1845,  of  Fayette  county 
court,  an  order  was  made  to  the  effect  that  Ruth  Jane 
Wood  and  Rhoda  B.  Wood,  with  the  approbation  of 
the  court,  made  choice  of  Hiram  Hill  as  their  guar- 
dian, svho  together  with  Robert  McCutchen,  John 
Rhodes,  Charles  Bibb  and  James  Y.  Waite,  his  sure- 
367]  ties,  entered  into  a  bond  in  the  penalty  of  $4,000, 
conditioned  according  to  law.  That  at  the  April  term, 
1845,  of  the  county  court  of  Fayette,  another  entry 


Digiti 


ized  by  Google 


COURT    OF    APPEALS    OF    VIRGINIA.  393 

is  made,  to  the  effect  that  H.  Hill  presented  in  court,     1868. 
under  oath,  an  account  of  the  property  and  effects  be-    Term. 
longing  to  his  said  wards,  which  had  come  to  his  hands;      :^~ 
bat  though  the  office  of  the  Fayette  County  court  has     Aals. 
been  searched,  yet  no  trace  of  such  paper  can  be  found,  BowVer 
though  at  the  time  the  said  Hill  was  clerk  of  the  court.     ^  ^*^- 
That  at  the  June  term,  1850,  of  the  court,  upon  the 
appUcation  of  his  sureties,  he  was  removed,  as  appeared 
by  a  copy  of  the  order  filed  with  the  bill. 

That  John  Cooper  dying,  his  wife,  some  years  after- 
wards, married  William  Tracey,  and  they  lived  in  the 
county  of  Fayette. 

The  bill  states,  that  all  the  slaves  have  disappeared ; 
that  it  is  said  Smith  sold  one  of  them ;  that  Tracey 
sold  one  or  more  of  them;  and  that  George  Hill,  after 
his  marriage  with  Khoda  B.,  gof  into  his  possession 
one  of  the  said  slaves,  and  sold  him. 

George  Hill  and  Rhoda  B,  his  wife,  the  two  admin- 
istrators Rhodes  and  Brown,  Smith  and  his  sureties, 
Hiram  Hill  and  his  sureties,  and  Tracey  and  wife, 
were  made  defendants  to  the  bill;  and  accounts  were 
asked  against  the  administrators  and  guardians. 

Process  was  served  upon  all  the  parties,  except 
Waite,  one  of  the  sureties  of  Hiram  Hill,  and  the  sure- 
ties of  Smith,  and  Tracey  and  wife.  The  case  was, 
however,  compromised  between  Smith  and  his  wards; 
and  there  was  an  order  of  publication  against  Tracey 
and  wife  as  absent  defendants;  but  the  record  states 
that  there  was  no  evidence  of  the  execution  of  this 
order. 

By  an  order  made  in  vacation,  on  the  11th  of  Feb- 
ruary, 1853,  which  was  modified  by  an  order  made  in 
term  in  May,  1853,  a  commissioner  was  directed  to 
take  an  account — First,  of  Rhodes'  administration  on 
the  estate  of  Achilles  Wood.  Second,  of  Brown's  ad-  [368 
Vol.  XVIII — 50 


Digiti 


ized  by  Google 


394  COURT    OF    APPEALS    OF    VIRGINIA. 

1868.     ministration  on  same  estate.    Third,  Smith's  guardian- 
Term,    s^ip  account.     Fourth,  Hiram  Hill's  guardianship  ac- 
„..,      count;  and,   fifth,   an  account  between  Rhodes  and 
&  als.     Brown  and  the  children  cf  Wood,     And  the  commis- 
Bowyer  sioner  was  directed,  instead  of  serving  personal  notice 
^  **s-    on  the  parties  of  the  time  and  place  of  executing  the 
order,  to  have  such  notice  published  once  a  week  for 
four  successive  weeks  in  some  newspaper  in  the  town 
of  Charlottesville;  and  also  to  serve  a  notice  on  the 
counsel  respectively  engaged  in  the  suit,  of  the  time 
and  place  of  taking  said  accounts,  four  weeks  previous 
to  the  time  cf  commencing  the  same. 

The  commissioner  returned  his  report  on  the  14th 
of  April,  1 854 ;  but  the  only  account  which  it  is  neces- 
sary to  notice  is  that  of  Hiram  Hill  as  guardian  of  the 
two  children  of  Achilles  Wood. 

The  commissioner,  in  his  report,  states  '*that  he 
fixed  on  Wednesday,  Ihe  10th  of  August,  1853,  as  the 
time  for  executing"  the  order,  and  notified  the  parties 
by  publication  for  four  wrecks  successively  in  the  Vir- 
ginia  Advocate^  and  by  giving  personal  notice  to  all 
the  counsel  engaged  in  the  cause  who  were  known  to 
be  so  engaged.  That  at  the  time  appointed,  some  of 
the  parties  attended  in  person  and  by  counsel,  and  the 
cause  was  taken  up.  It  was  then  left  open  for  the 
introduction  of  further  testimony  on  both  sides,  and 
from  time  to  time  the  depositions  of  various  persons 
were  taken,  a  number  of  these  before  the  commis- 
sioner, and  others  in  different  parts  of  the  State. 
Finally,  the  commissioner  fixed  upon  the  10th  of  the 
then  month  March,  1854,  as  the  time  at  which,  if  the 
parties  were  through  with  their  testimony,  h<^  would 
take  up  and  complete  his  statements,  and  re[X)rt  in 
the  case.  Of  this  the  parties  had  informal  notice 
through  counsel  several  months  beforehand." 
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In  making  out  the  account  of  Hiram  Hill  as  guar-  1868. 

dian  of  his  wards,  it  is  commenced  from  the  time  Term, 

of  his  appointment  in  January,  1845,  and  is  carried  ~, 

on  to  June,  1850 — the  time  when  it  was  stated  in  the  &  als. 

bill  the  guardianship  terminated;  which  statement  was  Bowyer 

founded  on  an  office  copy  of  the  order  by  which  he  was  ^  fl?: 


removed,  and  which  purported  to  be  made  at  the  June 
term,  1850. 

The  commissioner  stating  in  his  report  that  Hill  had 
never  attended  before  him,  had  fled  no  answer,  and 
had  paid  no  attention  to  the  case,  charged  him  not 
only  with  the  rent  of  the  land  and  the  hire  of  the 
slaves  until  they  were  disposed  of,  from  1845  to  1850, 
but  also  charged  him  with  the  price  or  value  of  the 
four  slaves.  Of  these  the  commissioner  reports,  that 
the  guardian  permitted  Tracey  to  sell  one  in  1846; 
thai/  George  Hill,  who  married  Rhoda  Wood,  sold 
another  for  $487.50;  that  another  was  sold  in  1849  by 
Ruth,  the  wife  of  the  plaintiff,  who  was  said  then  to 
be  a  minor,  and  that  Tracey  got  the  money;  and  as 
the  commissioner  could  hear  nothing  of  the  fourth,  he 
charged  Hill  with  her  estimated  cash  value  on  the  1st 
of  January,  1851,  at  $50u.  Xo  credits  for  disburse- 
ments of  any  kind  were  allowed;  but  George  Hill  and 
wife  were  charged  with  the  price  of  the  negro  he  sold, 
and  the  hire  of  him  for  the  year  1847.  The  account 
thus  made  out  made  Hiram  Hill  debtor  to  the  female 
plaintiff  on  the  1st  of  January,  1S51,  $1,257.57;  and 
on  this  sum  the  commissioner  calculated  interest  up  to 
the  22d  of  May,  1804,  §255.70;  making  principal  and 
interest,  81,513.27 ;  and  he  was  made  debtor  to  George 
Hill  and  wife  at  the  same  date  in  §724. 92,  upon  which 
interest  was  also  calculated  to  May  22,  1S54,  §147.40, 
making  principal  and  interest  8''^T2.8i).  But  if  Bow- 
yer and  wife  should  get  from  George  Hill  the  sum  of 
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18(58.     $337.30,  being  one-half  principal  and  interest  to  May, 

Term,     l^^i,  of  the  price  of  the  slave  sold  by  George  Hill, 

^T^j      then  Iliram  Ilill  would  be  indebted  to  George  Hill  and 

&  als.    wife  $1,209.65;  and  to  Bowyer  and  wife  but  $1,175.97. 

Bowyer       George  Hill  excepted  to  the  commissioner's  report 

4^  ^^«-    in  relation  to  the  charge  against  him  for   half  the 

price  of  the  slave  he  sold. 

The  cause  came  on  to  be  heard  on  the  26th  of  May, 
18()4,  when  the  court  overruled  the  exceptions  of 
George  Hill  to  the  commissioner's  report,  and  con- 
firmed the  same  in  all  respects,  except  as  to  the  trans- 
actions of  Ryland  Rhodes;  and  after  decreeing  as  to 
other  parties,  decreed  that  the  defendants  Hiram  Hill, 
and  his  sureties  Robert  McCutchen,  John  Rodes, 
Charles  Bibb  and  James  Y.  Waite,  should  pav  to  the 
plaintiffs  the  sum  of  $1,513.27,  with  interest  on 
$1,257.57,  a  part  thereof,  from  the  1st  day  of  Jaru- 
ary,  1851,  till  paid;  subject  to  certain  credits  as  of  the 
22d  May,  1S54,  for  one  moiety  of  a  sum  de<;reed 
against  Brown,  and  for  a  sum  decreed  against  Sand- 
ridge.  And  the  court  decreed  against  the  same  parties 
in  favor  of  George  Hill  and  wife  for  the  sum  of 
$1,209.62,  with  interest  on  $968.67,  a  part  thereof, 
from  the  1st  day  of  January,  1851,  till  paid;  with  an 
ulterior  provision  which  it  is  not  necessary  to  state. 

Executions  having  been  issued  upon  these  decrees 
against  Iliram  Hill  and  his  sureties,  he  presented  a 
petition  to  the  judge,  in  which  he  complains  of  great 
injustice  being  done  him  by  the  decree.  He  says  that 
he  had  been  guardian  of  these  parties  for  a  short  time, 
and  no  profits  had  ever  come  into  his  hands;  and  he 
exhibited  copies  from  the  records  of  the  County  Court 
of  Fayette,  showing  that  he  had  been  removed  from 
his  guardianship  in  June,  1845,  instead  of  1850,  as 
stated  in  the  bill,  and  in  the  copy  filed  with  it.     He 
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said  that  he  had  employed  counsel  practicing  in  the  isas. 

court  to  defend  the  suit,  and  knowing  that  nothing  xerai. 

was  due,  he  had  given  himself  no  uneasiness  about  the  tzt: 

matter.     That  the  counsel  he  had  written  to  mistook  &  als. 

the  party  for  whom  he  had  been  retained,  and  had  sowyer 

prosecuted  the  claim  for  George  Hill,  and  thus  the  pe-  *^  f}?. 


titioner  had  been  left  wholly  undefended.  And  he 
prayed  that  the  case  might  be  re-opened,  and  that  he 
might  have  relief. 

There  is  no  notice  of  any  action  of  the  court  on  this 
petition;  though  it  seems  that  the  motion  to  file  it 
was  refused. 

In  April,  1855,  Hiram  Hill  and  thiee  of  his  sureties 
as  guardian,  viz. ,  John  Rodes,  Charles  Bibb  and  Rob- 
ert McCatchen,  filed  their  bill  in  the  Circuit  Court  of 
Aloemarle  county,  against  James  F.  Bcwyer  and 
Ruth  J.  his  wife,  and  George  Hill  and  Rhoda  B.  his 
wife,  asking  for  an  injunction  to  the  decrees  which 
had  been  rendered  against  Hiram  Hill  and  his  sure- 
ties; and  that  the  decrees  might  be  re-opened,  recon- 
sidered and  reversed;  and  for  general  lelief.  They 
made  the  record  m  that  case  an  exhibit  with  their 
bill;  and  set  out  various  irregularities  and  errors  in 
the  proceedings  and  decrees.  First — That  the  first 
subpoena,  which  issued  November  15th,  1850,  was 
against  George  Hill  and  wife  alone;  but  that  others 
were  issued  in  January,  1851,  against  numerovs  other 
defendants,  without  noticing  G.  Hill  and  wife;  and 
the  bill  was  filed  including  Hill  and  wife,  and  these 
other  defendants.  Second — That  the  bill  was  multi- 
farious, against  different  parties,  in  different  charac- 
ters, and  for  wholly  independent  transactions. 
T»iird — That  tlough  an  order  of  publication  was  made 
against  Tracey  and  wife  as  absent  defendants,  there 
was  no  proof  of  the  fact  that  they  lived  out  of  the 
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1868.     iState,  and  the  order  vfsis  not  executed;  and  no  pro- 

A  t  ril 

Term,    ^^'^s  had  been  served  on  Butt  and  Farnsworth,  the 
^""j      sureties  of  Smith  as  guardian,  or  upon  Waite,  one  of 

&als.    the  sureties  of  Hiram  Hill;  and  yet  that  decrees  had 

Bowyer  ^^^^   rendered   against    Waite   to   a   large   amount. 

&  ais.  Fourth^ — That  notice  by  publication  of  the  taking  the 
accounts  by  the  commissioner  was  improper  in  the 
case;  and  that  the  commissioner  had  not  adjourned 
372]  his  proceedings  in  taking  the  accounts  regularly. 
Fifth — That  depositions  had  been  taken  both  before 
the  commissioner  and  in  the  country  without  noti<^e 
to  Iliram  Hill  or  any  of  his  sureties.  Sixth — That 
the  decrees  are  for  interest  on  the  principal  sums  from 
the  1st  of  January,  1851,  whilst  the  commissioner 
had  calculated  the  interest  down  to  May,  22d,  1854, 
and  the  decree  included  this  interest  with  the  princi- 
pal suras,  and  was  for  the  whole  amount;  thus  giving 
interest  for  this  period  twice. 

The  bill  further  alleged,  that  Hiram  Hill  had  been 
removed  from  his  guardianship  in  June,  1845;  and 
that  having  been  guardian  but  a  few  months,  and  the 
slaves  having  been  hired  out  for  the  year,  nothing  had 
been  received  by  him.  That  when  the  suupoenas  were 
served  upon  Hiiam  Hill  and  his  sureties,  they  know- 
ing nothing  of  the  grounds  of  his  defence,  committed 
it  to  him;  that  he  employed  able  and  experienced 
counsel  to  defend  his  interest,  Mr.  E.  R.  Watson,  who 
practiced  in  the  court;  that  he  felt  satisfied  he 
would  be  fully  defended;  and  knowing  himself  not  to 
be  justly  liable  for  any  amount,  gave  himself  no  un- 
easiness about  the  matter.  That  when  the  executions 
came  out  and  were  placed  in  the  hands  of  the  sheriff 
of  Fayette  county,  he  immediately  wrote  to  Mr.  Wat- 
son, his  counsel  in  the  ciise,  inquiring  into  the  matter, 
and  received  a  letter  from  him  informing  him  that,  by 
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mistake,  he  had  prosecuted  the  claim  of  one  of  the  de-     1868. 
fendants  in  the  suit  of  the  same  name,  instead  of  de-    Term, 
fending  Iliram  Hill;  so  that  the  latter  was  wholly — "^ — 
undefended  in  the  suit.     The  injunction  was  a.warded ;     &  als. 
but  was  never  perfected  by  executing  the  injunction  Bowyer 
bond  with  security.  ^  ^*^- 

The  defendants,  George  Hill  and  Ehoda  his  wife, 
were  proceeded  against  as  absent  defendants.  Bow- 
yer and  wife  demurred  to  the  bill,  and  also  answered. 
They  insisted,  that  there  was  no  error  of  law  or  fact 
apparent  upon  the  record  which  could  entitle  the  [373 
plaintiffs  to  review  the  decree.  And  they  insisted, 
that  the  excuse  given  for  not  attending  to  the  defence 
of  the  case  by  Iliram  Hill  and  his  sureties  was  not 
suflBcient  to  entitle  them  to  relief  on  the  ground  of 
surprise;  on  the  contrary,  it  evinced  the  grossest  neg- 
ligence on  the  part  of  these  parties.  And  they  in- 
sisted, that  if  there  had  been  any  error,  it  was  not 
occasicned  by  any  act  of  theirs;  they  having  filed 
with  their  bill  the  copies  from  the  clerk's  office  of 
Fayette  County  Court  as  they  received  them,  without 
any  knowledge  of  a  mistake  in  the  dates. 

It  was  proved  by  the  clerk  of  the  county  court  of 
Fayette,  and  copies  of  the  orders  of  the  court,  that 
Iliram  Hill  was  in  January,  1845,  chosen  by  Rhoda 
and  Ruth  Woods,  with  the  approbation  of  the  court, 
as  their  guardian,  and  gave  bond,  with  the  sureties 
before  namea.  as  guardian;  and  at  the  June  term  of 
the  court  for  the  same  year  he  was  removed.  Of  the 
five  slaves  belonging  to  the  infants,  which  went  into 
the  hands  of  Smith,  the  previous  guardian,  one  was 
sold  by  the  order  of  the  county  court  of  Greenbrier, 
where  Smith  was  appointed,  for  the  payment  of  debts 
of  the  wards.  Of  the  remainder,  one  seems  to  have 
been  sold  by  Tracey  in  1846;  one  was  sold  by  George 
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1868.     Hill  in  1848;  one  was  sold  by  Ruth  Wood  whilst,   it 
Term.     ^^  s^^^?   ^he  was  an  infant,   in  November,    1849, 

— ~ —  whilst  she  was  living  with  Tracey  and  her  mother,  at 
<fcal8.    Point  Pleasant,  in  Virginia;  the  other  woman  died, 

Bowyer  ^^^  ^^^  child,  of  about  a  year  old,  was  sold  in  August, 
&ais.  1845,  to  Joshua  Mooney.  The  bill  of  sale  is  signed 
by  Rhoda  and  Ruth  Woods,  but  they  were  then 
minors,  living  with  Tracey  and  wife.  I"  August, 
1845,  Tracey,  acting  as  agent  for  the  children  of 
Achilles  Wood,  rented  their  land  to  James  R.  Wat- 
son, for  three  years,  commencing  on  the  1st  of 
January,  1846,  for  one  hundred  and  ten  dollars,  of 
which  ten  dollars  were  to  be  discharged  by  putting  up 

374]  rails  on  the  place.  Tracey  assigned  this  bond  to  G. 
T.  Antrim ;  and  Watson  enjoined  the  payment  of  the 
money  on  the  ground  that  it  was  the  property  of 
Achilles  Wood's  children.  This  cause  was  pending  in 
the  court  when  the  case  of  Bowyer  and  \\ife  against 
Hill  and  other  was  decided;  and  the  commissioner 
suggested  they  should  be  heard  together ;  which,  how- 
ever, was  not  done. 

It  was,  therefore,  abundantly  evident  that  the  Com- 
missioner's report  and  the  decrees  based  upon  it,  did 
great  injustice  to  Hiram  Hill  and  his  sureties,  and 
subjected  them  for  a  large  amount,  for  which  they 
could .  not  have  been  liable  if  the  case  had  been 
properly  defended.  And  the  question,  therefore, 
was,  whether  the  excuse  for  not  attending  to  the  case 
was  sufficient.  The  only  proof  that  Hiram  Hill  em- 
ployed counsel  tu  defend  him,  or  that  he  ever  gave 
any  attention  to  the  case  himself,  is  a  letter  of  E.  R. 
Watscn,  Esq.,  dated  Charlottesville,  September  0th, 
1854,  filed  by  Hill.  In  it  Mr.  Watson  says:  ^*I  have 
a  letter  from  you  dated  June  20th,  1854,  in  which 
you  say  that  you  had  previously   written  to  me  to 
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attend  to  your  interests  in  the  chancery  suit  brought     1868. 
by  Bowyer  and  wife,  and  that  I  replied  I  would  do    Te?m. 
so.     In  the  progress  of  the  case,  which  was  frequently  — — — 
referred  to  between  Mr.  Kives  and  myself,  he  took     &  als. 
charge  of  its  management,  and  I  did  not  attend  to  it   Bowyer 
at  all;  but  devoted  myself  to  other  cases,  to  which  he     *  ^^' 
paid  no  attention — I  being  perfectly  satisfied  that  he 
was  representing  the  Mr.  Hill  who  had  written  to 
me.     It  turns  out  that  Mr,  George  Hill  had  retained 
us  in  the  case,  in  my  absence,  or  by  letter  which  I 
never  saw,  and  Mr.  Rives  was  really  representing  him, 
whose  interests  in  the  case  were,  I  believe,  adverse  to 
youps.     We  could  not,  in  fact,  have  acted  as  your 
counsel;  but  my  misapprehension  doubtless  prevented 
roe  from  informing  you  of  our  position,  and  thereby 
giving  you  an  opportunity  to  employ  other  counsel." 

The  cause  came  on  to  be  heard  in  May,  1859,  when       [375 
the  court  dissolved  the  injunction  and  dismissed  the 
bill,  with  costs;  and  thereupon  the  plaintiffs  applied 
to  this  court  for  an  appeal,  which  was  allowed. 

There  is  a  certificate  of  the  clerk  of  the  Circuit 
Court  appended  to  the  record,  that  the  counsel  of 
Bowyer  and  wife  and  G.  Hill  and  wife  had  directed 
hun,  as  clerk,  to  endorse;  and,  under  such  instruc- 
tions, he  had  endorsed  on  the  execution  book  of  bis 
ofiSce;  and  that  he  had  also  been  directed,  as  clerk, 
to  endorse  on  any  execution  issued  on  the  decree  of 
May  22,  1854,  in  favor  of  Bowyer  and  wife  and  Hill 
and  wife,  against  Hiram  Hill  and  others,  the  follow- 
ing corrections  of  errors  in  said  decree:  so  much  of 
said  decree  as  gives  interest  upon  interest  from 
January  1st,  1851,  to  May  22d,  1854. 

The  cause  was  argued  in  writing  in  the  Circuit 
Court  by  John  Thompson,  Jr.,  for  the  plaintiffs,  and 
V.  W.  Southall  for  the  defendants;  and  these  notes 
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I  1S68.  were  printed  with  the  record,  and  were  before  the 

Term.  J^^g^S  of  this  court. 


"Hill 

&  als.        JoYNEs,  J.     The  petition  presented  by  Hiram  Hill 
Bowyer  ^^  ^^®  ^^'^  term,  1854,  is  spoken  of  in  the  bill  in  this 
&ala.    case,  and  in  the  printed  arguments,  as  a  bill  of  re- 
view.    But  it  was  not  a  bill  of  review,  eitheV  in  form 
or  in  substance.     It  did  not  allege  either  error  of  law 
apparent  on  the  record,  or  newly  discovered  evidence, 
which  are  alone  the  proper  grounds  of  a  bill  of  re- 
view.    It  was  a  petition  to  open  the  original  decree, 
which   had  been  rendered  without  an  appearance  by 
the  petitioner,  and  alleged  accident  and  surprise  as 
the  grounds  of  it.     Such  a  proceeding  may  be  either 
by  petition,  as  in  Kemp  v.  Squire^  1  Ves.  Sr.  K.  205, 
and   Cunyngham  v.    Cunyngham^    Ambler    E.    89; 
which  seems  to  be  the  usual  and  proper  practice  ia 
England  (2  Daniel  Ch.  Pr.  684-5,  and  cases  cited),  or 
by  original  bill,  as  in  Erwin  v.   Vint^  6   Munf.  267, 
376]        and  Callaway  v.  Alexander ^  8  Leigh  114.     In  either 
form  it  is  an  original  proceeding,  and  may  be  com- 
menced without  previous  leave  of  the  coort.    Itii 
alleged  in  the  bill  that  this  petition  w^as  presented  Ui 
the  court,  and  that  the  court  overruled  the  application 
for  leave  to  file  it,  though  the  order  of  the  court  ii 
not  in  the  record.     The  refusal  of  the  court  to  allow 
this  petition  to  be  filed  was  not  a  legal  adjudicatia 
upon  the  case  presented  by  it,  as  in  the  case  of  refosd. 
to  allow  a  bill  of  review  to  be  filed.     In  the  case  of  ti 
bill  of  review,  the  leave  of  the  court  is  necessary  ttt 
entitle  the  plaintiff  to  file  it,  so  that  the  refusal  l» 
give  the  leave  is  an  adjudication  of  a  question  prop^^ 
before  the  court  for  its  dtcision.     But  in  this  ca% 
the  court,  in  refusing  the  leave,  did  not  decide  a  que* 
tion  properly  before  it,  and  its  decision  was,  theref(»i 
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simply  nugatory.     11  ill  might  have  filed  his  bill,  in     1868. 
the  usual  way,    notwithstanding  that  refusal.     The    Term, 
rejection  of  that  petition,  therefore,  was  no  bar  to     TTjj 
the  present  bill,  which  seeks  relief,  in  part,  on  the     &al8. 
same  grounds  relied  on  in  that  petition.  Bowver 

The  bill  in  this  case  is  called  on  its  face  an  original  ^  ^*^- 
bill.  It  alleges,  among  other  things,  various  objec- 
tions to  the  decree  arising  on  the  face  of  the  proceed- 
ings. It  has  been  contended  in  argument,  that  it  may 
be  treated  as  a  bill  of  revie\^ ,  for  the  purpose  of 
enabling  the  court  to  pass  upon  such  of  its  averments 
as  contain  proper  matter  for  such  a  bill.  I  do  not 
think  we  can  regard  it  as  a  bill  of  review,  in  the 
proper  sense,  because  it  ivas  filed  without  the  previous 
leave  of  the  court,  which,  according  to  our  practice, 
is  necessary  in  all  cases  of  bills  of  review.  2  Rod. 
Pr.  418.  But  this  is  a  matter  of  no  practical  import- 
ance. The  decree  complained  of  was  rendered  against 
the  appellants  upon  the  bill  taken  for  confessed,  and 
without  any  subsequent  appearance  by  them.  And 
the  Code,  ch.  181,  sect.  5,  provides  that  the  court  in 
which  there  is  a  judgment  by  default,  or  a  decree  on 
a  bill  taken  for  confessed,  or  the  judge  of  such  court  [377 
in  vacation,  may,  on  motion,  reverse  such  judgment 
or  decree  for  any  error  for  w  hich  an  appellate  court 
might  reverse  it,  but  for  the  next  following  section, 
and  give  such  judgment  or  decree  as  ought  to  be 
given.  The  next  section  provides  that  no  appeal, 
writ  cf  error,  or  supersedeas  shall  be  allowed  by  an 
appellate  court  or  judge  for  any  matter  for  which  a 
judgment  or  decree  may  be  reversed  or  amended  en 
motion  by  the  court  which  rendered  it  cr  the  judge 
thereof,  until  such  motion  is  made  and  overruled,  in 
whole  or  in  part. 

It  was  competent,  therefore,  for  the  appellants  to 
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1868.     submit  a  motion  to  the  circuit  court  for  a  reversal  and 
Term.    Correction  of  the  decree  complained  of  u pon  any  ground 

— 1-"^^ —  on  which  it  might  have  been  reversed  and  corrected  by 
&  als.    an  appellate  court,  if  the  statute  had  allowed  an  ap- 
Bowyer  P^^  without  such  previous  application  to  the  circuit 
&al8.     court.     See  Dav/^  v,  CommoniceaUh^  10  Gratt.  134. 
This  statute,  it  will  be  observed,   contemplates  a 
cheap,  convenient  and  expeditious  mode  of  proceed- 
ing,  by  motion  and  without    pleadings.     It  allows 
notice  of  the  motion,  which  is  to  be  only  "reasonable 
notice,''  to  be  given  to  the  opposite  party,  or  to  his 
agent,  or  attorney,  in   tact  or  at  law.     It  does  not 
contemplate  the  more  formal,  expensive,  and  dilatory 
proceedings  by  bill  and  regular  process.     And  it.  con- 
templates,  that  if  the  motion  is  overruled,  wholly  or 
in  part,  the  appeal  shall  afterwards  be  taken  from  the 
original  decree,  as  it  stood  originally,  if  the  motion  is 
whoUy  overruled,  or  as  amended  and  corrected,  if  the 
motion  is  sustained  in  part. 

The  proceedings  in  the  present  case,  therefore,  has 
not  been  in  strict  conformity  to  this  statute.  The 
proceeding  is  by  bill  and  not  by  motion,  and  the  ap- 
peal is  from  the  decree  on  this  bill,  and  not  from  tne 
original  decree.  But  as  the  bill  embraced  other 
grounds  which  gave  the  court  jurisdiction,  no  incon- 

378]  venience  or  additional  expense  resulted  frcm  embrac- 
ing in  it  likewise  such  allegations  of  error  as  might 
have  been  made  the  ground  of  a  motion  under  the 
statute.  And  as  the  record  in  the  original  case  has 
been  made  a  part  of  the  bill  in  this  case,  so  that  all 
the  facts  are  fully  before  the  court,  I  think  we  may 
properly  review  the  action  of  the  court  upon  this  ap- 
peal in  reference  to  the  alleged  errors  in  the  original 
decree,  as  well  as  in  reference  to  the  other  grounds 
upon  which  the  bill   seeks  relief.     If  we  find   such 
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errors  in  the  original  decree,  a  reversal  and  correction     1868. 

of  the  decree  now  appealed  from,  in  those  particulars,     Term. 

mil  have  the  same  effect  as  a  reversal  and  correction     ~~ 

Hill 

of  the  original  deciee.     I  will  proceed,  therefore,  to     Aals. 
consider  whether  there  has  been  shown  to   be  any   Bowyer 
error  in  the  original  decree  for  which  the  appellants     ^  *^* 
would  have  been  entitled  to  have  it  reversed  or  cor- 
rected by  an  appellate  court,  if  the  statute  had  allowed 
an  appeal  in  the  first  instance,  or  if  it  was  now  before 
us  on  a  direct  appeal  from  it.     The  allegations  of  error 
are  not  anywhere  precisely  collated,  but  I  shall  notice 
such  as  seem  to  be  mainly  relied  upon,  as  i  collect  them 
from  the  bill,  the  petition  of  appeal  and  the  arguments 
of  counsel. 

1.  It  is  alleged  that  the  original  decree  is  erroneous 
in  giving  interest  to  Bowyer  and  wife  on  $1,257.37 
from  January  1,  1851,  instead  of  from  May  22,  1854, 
and  in  giving  interest  to  Hill  and  wife  on  $^^8.67 
from  January  1,  1851,  to  May  22,  1854,  the  commis- 
sioner in  his  report  having  already  allowed  interest  to 
the  latter  date  on  both  these  sums. 

These  are  palpable  errors.  It  appears  by  a  paper 
which  has  been  annexed  to  the  record  by  the  clerk, 
and  is  stated  by  him  to  have  been  so  annexed  by  con-  " 
sent  of  counsel,  that  subsequently  to  the  date  of  the 
decree  now  appealed  from,  the  counsel  for  Bowyer 
and  wife  and  the  counsel  for  Hill  and  wife  directed 
the  clerk  to  correct  these  errors  by  endorsement  on 
any  executions  that  might  be  issued  on  -the  original  [379 
decree.  The  petition  of  appeal  admits  that  these  cor- 
rections have  been  thus  made  by  the  counsel,  but  it  is 
suggested  that  they  are  not  sufficient  in  law  to  bar 
ihe/emesj  in  case  they  should  survive  their  husbands 
and  become  thereby  entitled  to  demand  the  money 
decreed.     This  objection  cannot  be  sustained.     The 


Digiti 


ized  by  Google 


406  COUKT    OF    APPEALS    OF    VIRGINIA. 

1868.     mistakes  were  obvious,  and  their  correction  was  a 
Totii.    niatter  of  course.     The  counsel  for  the  parties  in  whose 
~,      favor  the  decree  was  made  had  full  authority  to  bind 
&al8.    their  clients  by  making  the  corrections.     The  fejn^s 
Bowyer  ^^  bound  by  this  act  of  the  counsel  as  well  as  their 
&ai8.    husbands.     It  being  thus  apparent  to  us,  by  the  ad- 
mission  of   counsel,    that   ihese    errors    have    been 
properly  corrected,  we  would  not  give  costs  tc  the 
appellants  if  we  were  to  correct  them  by  an  amend- 
ment of  the  decree  on  the  ground  that  the  correction 
of  them  by  the  counsel  is  not  technically  before  us. 
This  matter  may,  therefore,  be  left  to  stand  as  it  is. 
2.   It  is  alleged  as  eiror  that,  while  the  appellant 
Ilill  is  charged  with  the  rents  for   1846,  1847,  and 
1848,  he  is  not  credited  for  the  money  collected  by 
Bowyer  and  George  P.  Ilill  from  Watson,  who  occu- 
pied the  land  during  those  years  under  a  contract  with 
Tracey,  as  shown  by  the  record  of  the  case  of  Wat^fn 
V.  Tracey. 

The  commissioner  in  his  report,  suggested  that  the 
case  of  Waimn  v.  Trarey  should  \>e  heard  along  with 
Bowyer  c6  mlfe  v.  TliU  it  als,^  and  that  whatever 
sum  might  be  realized  in  WaUon  v.  Tracey  for  these 
rents  should  be  a  credit  to  Hill  on  the  balances  due  by 
him  as  guardian.  But  the  cases  were  not  heard  to- 
gether. The  money  collected  from  AVatson  in  IT  a/j*on 
V.  Trarey  was  not  received  until  after  the  decree  in 
Bowyer  tfc  wife  v.  Hill  cfe  als  ,  and  there  was  nothing 
in  the  latter -case  to  show  what  was  likely  to  be  real- 
ized in  the  former.  The  court  was  not  bound,  in 
consequence  of  the  sugestion  of  the  commissioner,  to 
380]  postpone  the  decree  in  Bowyer  &  vx  v.  HUl  t{-  ah, 
until  this  could  be  ascertained,  or  to  make  provision 
in  the  decree  for  a  credit  that  was  wholly  contingent. 
The  appellants  are  entitled  to  a  credit  on  the  decree 
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in  favor  of  Bowyer  and  wife  for  the  sum  of  ?51.96,     1868. 

as  of  Jane  3,  1854,  and  to  a  credit  on  the  decree  in    Term. 

favor  of  Hill  and  wife  of  $68.05,  as  of  the  same  date.  — zrz — 

'  Hill 

But  the  Circuit  Court  can  give  them  the  benefit  of    &  als. 
these  credits  by  directing  them  to  be  endorsed  on  the    Bowyer 
executions,  on  a  motion  for  that  purpose.  ^  *'^ 

3.  [t  is  alleged  as  error  that  the  case  of  Bower  dk 
ux.  V.  Hill  c&  als.  wag  heard  upon  depositions,  of  the 
taking  of  which  the  appellants  had  no  notice.  This 
objection  could  not  be.  taken,  for  the  first  time,  in  the 
appellate  court.  Dickenson  v.  Davis  db  al.^  2  Leigh 
401;  Code,  ch.  182,  sect.  6.  In  the  absence  of  ob- 
jection in  the  court  below,  an  appellate  court  would 
presume  that  notices  to  take  the  depositions  were  duly 
given,  the  contrary  not  appearing.  This  objection  is, 
therefore,  not  avoidable  on  a  proceeding  under  sect. 
5,  ch.  181. 

4.  It  is  alleged  as  error  that  the  appellants  had  no 
notice  of  the  taking  of  the  accounts  by  the  Commis- 
sioner, and  that  the  Commissioner  did  not  make  regu- 
lar adjournment  of  his  proceedings,  in  conformity 
with  sect.  7,  ch.  175  of  the  Code. 

The  court  directed  the  Commissioner  to  give  notice 
of  the  time  and  place  of  taking  the  accounts  by  pub- 
hcation  in  a  newspaper,  as  authorized  by  sect.  5,  ch. 
175,  of  the  Code.  Such  publication,  the  statute  de- 
clares, *^ shall  be  equivalent  to  personal  service  of  such 
notice  on  the  parties."  The  statute  does  not  limit 
the  class  of  cases  in  which  the  court  may  direct  notice 
to  be  given  by  publication,  and  we  would  virtually 
repeal  the  statute  if  we  should  allow  a  party  to  whom 
notice  had  been  duly  given  by  such  publication,  to 
say  that  he  did  not  see  it,  or  hear  of  it,  and  so  did 
not  have  notice  in  point  of  fact.  The  party  being  [381 
duly  served  with  process,  and  thus  appiised  of  the  in- 
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1868.     stitution  of  the  suit,  I  apprehend  there  can  te  no 
Term,    doubt  of  the  right  of  the  legislature  to  provide,  that 
jTT^j      notice  of  subsequent  proceedings  in  it  may,  if  so  di- 
&  als.    rected  by  the  court,  be  given  by  publication. 
Bowyer       As  to  the  adjournments,  it  does  not  appear  aflSnna- 
&  als.    tively  that  they  were  not  regular.     In  the  absence  of 
objection  on  that  ground  in  the  court  below,  an  appel- 
late court   would   presume   that  they  were  regular. 
This  objection  is,  therefore,  not  available,  in  a  pro- 
ceeding under  sect.  5,  ch.  181. . 

5.  It  is  alleged  as  error  that  Waite,  one  of  Hill's 
securities  as  guardian,  was  not  served  with  process. 

The  decree  was  rendered  against  Waite,  and  its  va- 
lidity cannot  be  questioned  in  this  collateral  proceed- 
ing by  other  parties. 

6.  It  is  further  alleged  as  error  that  the  bill  was 
multifarious,  because  it  united  in  one  suit  parties  and 
subjects  which  had  no  necessary  or  proper  connection 
with  each  other. 

If  this  objection  had  been  raised  in  the  case  while 
it  was  in  the  Circuit  Court,  it  must  have  been  sus- 
tained. But  not  having  been  raised  there,  an  appel- 
late court  would  not  reverse  the  decree  on  that  ground 
alone. 

The  bill  further  claims  that  the  decree  in  the  case 
of  Bowyer  cfe  wife  v.  JTUl  &  als,  should  be  opened, 
and  the  appellants  let  in  to  make  their  defence,  on 
the  ground  that  they  were  prevented  from  doing  so 
by  accident  and  surprise.  These  grounds,  if  sustained, 
are  suflBcient  to  entitle  the  appellants  to  relief,  unless 
they  are  precluded  by  laches,  according  to  the  aeci- 
sions  of  this  court  in  Erwin  v.  Vint  and  Callaway  v. 
Alexander^  before  cited.  Two  facts  are  alleged  to 
sustain  the  averment  of  accident  and  surprise : 

1.  The  appellant,  Hiram  Hill,  for  whom  the  other 
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appellants  are  sureties  in  his  bond  as  guardian,  quali-     1868. 
fied  as  guardian  at  January  term,  1845,  of  the  county    xeim. 
court  of  Fayette,  and  was  removed  from  the  guardi-  — ~ — 
anship,  on  the  motion  of  his  sureties,  at  June  term  of     &  als. 
the  same  year.     In  the  copy  of  the  order  of  removal   Bowyer 
furnished  by  the  clerk  of  Fayette  to  the  counsel  for     ^  ^}^- 
the  plaintiffs  in   Bowyer  u&  ux.    v.  Hill  cfc  aU.^  and 
which  was  filed  as  an  exhibit  in  that  case,  a  mistake 
was  made  in  the  year,  1850  being  put  in  the  place  of 
1845,  so  that  Hill  was  thus  made  to  appear  to  have 
been  guardian  for  five  years  and  five  months,  when, 
in  point  of  fact,  he  was  guardian  for  only  five  months. 
The  Commissioner  accordingly  made  up  an  account 
against  him  for  five  years  after  he  had  ceased  to  be 
guardian,  charging  him  with  rents  and  hires  which  he 
never  received,  and  with  the  proceeds  of  the  sale  of 
slaves  which  he  never  sold. 

2.  It  is  alleged  that  the  appellant.  Hill,  who,  as 
\^  ell  as  the  other  appellants,  resided  in  Fayette 
county,  wrote,  soon  after  the  Institution  of  the  suit, 
to  Mr.  Watson  (now  Judge  Watson),  of  Albemarle 
county,  where  the  suit  was,  to  engage  his  services  as 
counsel  in  the  case;  that  the  other  appellants  relied 
on  Hill  to  attend  to  the  defence;  that  Hill  supposed 
that  Mr.  Watson  was  giving  proper  attention  tc  the 
case  in  his  behalf;  and  knowing  that  he  had  never 
received  anything,  and  could  not  justly  be  made  lia- 
ble for  anything,  gave  himself  no  uneasiness  about  the 
matter.  In  consequence  uf  a  misapprehension,  how- 
ever, Mr.  Watson  did  not  attend  to  the  case  as  coun- 
sel for  the  appellant  Hill,  while  his  partner  attended 
to  it  as  counsel  for  George  P.  Hill,  whose  interest 
was  adverse  to  that  of  the  appellants,  ana  whom 
Mi.  Watson  supposed  to  be  the  same  Hill  who  had 
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1868.     written  to  him.     Ttie  consequence  was,  that  the  ap- 
T^.    pellants  were  wholly  undefended  by  counsel. 

— ~. —      There  is  no  proof  of  these  allegations.     The  letter 

&  ale.    to  Mr.  Watson  is  not  produced.     His  deposition  has 

Bowyer  ^^^  been  taken.     The  onlj^  thing  relied  on  to  prove 

^5^T  ^^^^  ^"^^  ^  letter  was  written,  is  a  letter  from  Mr. 
Watson,  written  after  the  decree  had  been  rendered 
in  Bowyer  cfe  ux.  v.  Hill  cfe  als.  But  even  if  we  could 
accept  that  as  evidence  that  such  a  letter  was  written 
to  Mr.  AVatson  and  received,  and  that  he  failed  to  de- 
fend the  appellants  in  consequence  of  the  misappre- 
hension alleged  in  the  bill,  there  is  no  evidence  of  any 
sort  that  Hill's  letter  was  replied  to,  or  that  he  had 
any  suiRcient  reason  to  believe  that  Mr.  Watson  had 
received  it,  and  would  serve  him  as  counsel. 

The  whole  of  the  allegations  on  this  head  should, 
therefore,  be  laid  out  of  the  case,  as  being  entirely 
unsupported  by  evidence.  But  if  we  take  them  as  all 
true,  it  would  be  difficult  to  imagine  a  case  of  grosser 
laches  than  this.  The  appellants  were  all  duly  served 
with  process.  Hill  contented  himself  with  writing  a 
lettei  to  a  lawyer  to  engage  his  services,  while  the 
other  appellants  did  nothing.  Hill  had  no  further 
communication  with  the  lawyer.  If'  he  ever  heard 
from  him  ^at  all,  which  he  does  not  allege,  he  gave 
him  no  information  as  to  the  defence;  he  paid  no  fee; 
made  no  enquiry  as  to  the  progress  of  the  case.  How 
could  he  suppose  that  counsel,  if  willing  to  work  for 
nothing,  could  defend  him  without  knowing  anything 
of  the  facts  ?  When  parties  are  admonished  of  the 
institution  of  a  suit,  by  the  service  of  process,  it  is 
their  duty  to  take  care  of  their  interests;  if  they  neg- 
lect this  duty,  it  is  at  their  peril.  The  allegation 
that  Hill  gave  himelf  no  uneasiness,  because  he  knew 
that  he  could  not  justly  be  made  liable  for  anything, 
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if  proved,  would  not  alter  the  case.     He  knew,  by     1868. 
the  service  of  the  process  upon  himself  and  his  securi-    Term, 
ties,  that  a  claim  was  made  against  him;  and  he  must     jpjj 
have  known  that  some  ground,  just  or  unjust,  true  or     &  als. 
false,  would  be  shown  to  sustain  it.     IIow  was  coun-   BowVer 
sel  or  the  court  to  know  the  facts,  so  as  to  protect     *  ^^• 
him  against  an  unjust  claim,  if  he  would  furnish  no 
evidence  and  no  information  ?     The  truth  is,  however,        [384 
that  he  was  not  justified  by  the  facts  in  feeling  the 
indifference  he  professes  to  have  felt.     He  qualified 
as  guardian  at  January  term,  1845.     It  does  not  ap- 
pear who  hired  out  the  slaves  and  rented  out  the  land 
for  that  year.     If  the  foimei*  guardian,   he  ought  to 
have  turned  over  the  bonds  to  Hill,  and  it  must  be 
presumed  that  he  did  so.     What  did  he  do  with  these 
bonds,  when  he  ceased  to  be  guardian  ?     What  did  he 
do  with  the  slaves?     Though  they  were  hired  out, 
they  were  legally  in  his  charge  and  possession.     What 
did  be  do  with  the  property  of  his  wards,  of  which  he 
returned  an  inventory  to  the  court  at  April  term  ? 
It  is  a  remarkable  fact  in  this  case,  that  Hill,  who  was 
clerk  of  the  court,  returned  an  inventory,  as  required 
by  law,  of  the  property  of  his  wards  that  had  come 
to  his  hands,  which  the  court  directed  to  be  recorded, 
but  that  it  cannot  be  found  either  on  record  or  among 
the  files  of  the  oflice. 

Hill  undoubtedly  had  a  right  to  suppose  that  the 
clerk  would  make  true  copies  from  the  records,  and 
that  the  papers  would,  therefore,  show  that  he  was 
guardian  for  only  five  months.  If  he  had  sufleted  in- 
jury from  this  negligence  of  the  clerk  in  giving  a 
wrong  date  to  the  order  of  removal,  without  being 
guilty  cf  gross  negligence  himself,  he  wc  uld  have  had 
a  strong  case  for  relief.  But  if  he  had  given  the  least 
attention  to  his  own  interests;  if  he  had  obtained  a 
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1868.     copy  of  the  bill,  or  if  he  had  furnished  counsel  wiih 

Term.    ^^®  merest  outline  of  his  defence,   he   would   have 
— -zr, —  suflfered  no  injury  from  this  blunder  of  the  clerk. 

&  als.        The  cases  in  which  this  court  has  held  parties  re- 
Bowyer  sponsible  for  the  consequences  of  laches  in  makmg 

*  *'^-  their  defence  to  legal  proceedings  against  them,  are 
too  numerous  and  familiar  to  require  citation.  They 
are  generally  cases  in  which  relief  has  been  sought  in 
equity  against  judgments  at  law.  But  in  Callaway 
V.  Alexander^  already  cited,  the  same  principle  was 
held  to  be  applicable  to  the  case  of  a  bill  to  open  a  de- 
385]  cree  by  default  on  the  ground  of  accident  and  surprise. 
That  case  bears  a  strong  resemblance  to  this  in  the 
facts,  and  is  a  conclusive  authority  for  holding  the  ap- 
pellants bound  by  their  laches. 

The  appellants  have  certainly  been  decreed  to  pay 
more  than  they  were  justly  liable  for.  But  we  can- 
not relieve  them  on  this  ground  from  the  consequences 
of  their  gross  and  inexcusable  laches.  To  do  so.  would 
be  to  hold  out  a  direct  encouragement  to  such  conduct. 
Diligence  and  vigilance  would  cease  to  be  the  rule, 
and  we  should  destroy  all  certainty  in  the  results  of 
judicial  proceedings.  There  have  been  many  cases  of 
great  hardship  in  which  this  court  has  refused  to  give 
relief  ^n  the  ground  of  laches.  There  was  never  a 
hardei  case,  for  instance,  than  Meem  v.  Rucker^  10 
Gratt.  506.  But  as  the  court  said  in  that  case,  ^'the 
inevitable  answer  to  the  argument  [of  hardship]  is, 
that  the  hardship  complained  of  is  not  to  be  traced  to 
the  administration  of  justice,  but  to  the  party's  own 
folly  and  gross  laches." 

The  bill  makes  no  charge  of  fraud  against  Bowyer 
and  v/ife  and  Hill  and  wife,  or  any  of  them.  It  does 
not  allege  that  they  knew  that  the  copy  of  the  order 
of  removal  bore  a  wrong  date,  oi  that  they  knew  how 
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long  Hill  continued  to  be  guardian ;  and  there  is  no     1868. 
evidence  that  they  dia  so.  Term. 

Hill  and  wife,  who  were  non-residents,  did  not  an-      ~~^ 
swer  the  bill,  but  Bowyer  and  wife  say  in  their  an-     &  ala. 
swer,  that  they  did  not  know  that  the  order  had  been  Bowyer 
incorrectly  copied,  and  Mrs.   Bowyer,  answering  in     ^^^*^' 
her  separate  behalf,  says  she  does  not  know  when  Hill 
ceased  to  be  her  guardian. 

It  is  contended,  however,  that  if  the  parties  were 
not  guilty  of  fraud  in  obtaining  the  decree,  it  was  a 
fraud  in  them  to  insist  upon  it  after  its  injustice  had 
been  established.  I  do  not  think  that  we  can  reverse 
the  decree  on  this  ground.  No  authority  has  been 
cited  to  sustain  it.  It  would  have  been  applicable  in 
Memi  V.  Rucker^  and  in  every  other  case  of  hardship,  [386 
in  which  this  court  has  refused  to  give  relief  en  the 
ground  of  laches. 

I  am  of  opinion  to  aflBrra  the  decree. 

MoxcuKE,  P.  concurred  in  the  opinion  of  Joynes^  J. 
Decree  affirmed. 
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Bicfimonft. 

1868.  Gordon  c&  ah,  v.  Cannon  cf*  ah. 

April 
Term. 
387]  April  23. 

1.  A  debtor  in  failing  circumstances  may  convey  his  whole  property 

for  payment  of  his  debts,  giving  preferences  among  liia 
creditors,  and  requiring  a  release  from  such  as  accept  it. 

2.  To  render  such  a  deed  valid,  the  whole  of  the  debtor's  property 

must  be  conveyed  by  it ;  but  this  need  not  appear  on  the  face 
of  the  deed. 

3.  A  partnership  in  failing  circumstances  has  the  same  power ;  and 

if  two  of  three  partners  convey  all  the  effects  of  the  firm  and 
their  individual  property,  and  the  third  has  none,  they  may 
require  a  release  both  of  the  firm  and  of  all  the  members,  by 
the  credidtors  who  accept  the  deed. 

4.  A  deed  conveys  a  stock  of  goods  of  the  grantors,  and  refere  to  a 

schedule  of  the  goods,  which  when  made  out  is  to  be  consid- 
ered as  annexed  to  the  deed,  and  to  be  taken  as  a  part  of  it 
Though  the  schedule  is  not  annexed  before  the- recording  of 
the  dei»d,  the  deed  is  valid  without  it. 

5.  A  deed  of  trust  for  payment  of  debts  authorizes  the  trustee  to 

appoint  agents,  and  provides  that  he  shall  only  be  liable  for 
the  money  that  comes  into  his  hands,  and  shall  not  be  liable 
for  the  omissions  or  defaults  of  the  agents.  This  does  not 
discharge  the  trustee  from  the  obligation  to  select  fit  agents, 
and  to  hold  them  to  a  strict  and  prompt  responsibility  for 
their  acts.  And  this  is  the  extent  of  his  liability  without 
such  a  provision  in  the  deed. 

6.  The  fact  that  in  such  a  deed  the  trustee  is  a  creditor  secured  in 

it,  dm^s  not  affect  the  validity  of  the  deed,  but  only  the 
power  of  the  trustee  to  act.  If  the  debtor  does  not  object  to 
his  acting,  it  is  no  reason  why  another  creditor  should  object ; 
if  that  is  the  only  objection  to  him. 

7.  When  the  debtor  in  such  a  deed  requires  a  release,  the  deed 
should  give  to  the  creditors  all  the  information  in  the  power 
of  the  debtor,  as  to  the  nature  and  value  of  the  property  con- 
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veyed,  and  the  amount  of  the  debts  intended  to  be  provided  1868. 
for,  and  time  to  obtain  information  not  given  in  the  deed  ;  April 
and  to  determine  whether  they  will  accept  or  reject  the  offer  "^* 

made  to  them.     In  this  case  sixty  days  were  allowed,  and    Gordon 
held  sufficient.  &  als. 

R  A  &  Co.  stopped  business,  and  R  &  R,  two  of  the  members  ^  ^* 
of  that  firm,  and  P,  formed  the  firm  of  R  R  &  Co.  They  ^  j^ig 
failed,  and  conveyed  all  the  assets  of  both  firms,  and  the 
individual  property  of  R  in  trust  to  pay  indiscriminately  a 
debt  of  R  and  the  debts  of  the  two  firms ;  and  they  required 
a  release.  The  deed  is  valid  ;  but  it  will  be  re-formed,  so  as 
to  apply  the  prop>ei*ty  of  each  to  pay  first  the  debts  of  that 
person  or  firm  from  whom  or  which  the  property  was  derived. 


By  deed  bearing  date  the  30th  of  November,  1866, 
William  H.  Rogers,  James  E.  Riddick  and  J.  Pendle- 
ton Rogers,  merchants  and  partners  trading  under  the 
name  and  style  of  Rogers,  Riddick  &  Co.,  in  the  city 
cf  Richmond,  and  Mary  Jane  Rogers,  wife  of  William 
H.  Rogers,  conveyed  to  Edward  Y.  Cannor  two  tracts 
of  land  in  the  State  of  Texas,  containing  four  thou- 
sand two  hundred  and  fourteen  acres,  the  property  of 
William  H.  Rogers,  all  their  stock  of  goods,  ''an  in- 
ventory of  which  stock  will,  as  soon  as  practicable,  be 
taken  and  be  annexed  to  this  deed  as  a  schedule,  to  be 
marked  schedule  A,  and  which  schedule,  when  so  an- 
nexed, is  to  be  treated  as  a  part  of  this  deed;  also  all 
debts  of  every  description  due  to  the  Grm ;  also  all  the 
assets  of  eveiy  kind  of  the  late  mercantile  firm  trading 
in  Richmond  under  the  style  of  Rogers,  Adams  &  Co., 
which  firm  was  composed  of  the  said  William  H. 
Rogers,  Samuel  R.  Adams  and  the  said  James  E.  Rid-  [389 
dick;  and  all  the  interest  of  William  II.  Rogers  in 
said  last  mentioned  firm;  and  all  other  assets  and 
effects  of  the  firm  of  Rogers,  Riddick  &  Co.,  wherever 
they  may  be.  Upon  trust  forthwith  to  take  posses- 
sion of  the  said  stock  of  goods,  and  to  sell  the  same 
either  at  public  or  private  sale,  and  upon  such  terms 
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1868.  of  cash  or  credit,  and  as  a  whole  or  in  part,  as  he  may 
Term,    deem  most  judicious  and  best  calculated  to  realize  the 

~7r'\  best  prices  for  said  goods;  and  for  this  purpose  the 
<&al8.  trustee  was  authorized  to  employ  such  agents,  auc- 
Cannon  tioneers  or  salesmen  as  he  might  deem  necessary,  and 
<^^^^-  to  pay  them  a  reasonable  compensation  for  their  ser- 
vices out  of  the  trust  fund.  That  the  said  trustee 
should  proceed,  as  soon  as  practicable,  to  collect  all 
debts  due  Kogers,  Kiddick  &  Co.,  or  which  form  a 
part  of  the  assets  of  Rogers,  Adams  &  Co. ;  and  for 
this  purpose  to  make  such  compromise  adjustment  of 
doubtful  or  disputed  debts  as  might  seem  judicious 
under  the  circumstances;  and  also  to  sell  and  convey 
the  real  estate  in  Texas,  in  such  parcels  and  on  such 
terms  as  to  cash  or  credit  as  might  best  realize  the 
highest  price  for  said  real  estate.  And  after  paying 
all  the  expenses  of  executing  the  trust,  to  apply  the 
trust  fund  to  pay  ir  full,  if  the  fund  was  sufficient, 
and  if  not,  pro  raia^  the  debts  mentioned  in  schedule 
B,  annexed  to  the  deed  as  preferred  debts  of  the  first 
class.  Second,  if  a  surplus  should  remain  after  pay- 
ing the  debts  in  schedule  B,  the  trustee  should  dis- 
tribute such  surplus,  j^r^?  rata^  among  all  of  such  of  the 
creditors  of  the  firm  of  Rogers,  Riddick  &  Co.  and  of 
the  late  firm  of  Rogers,  Adams  &  Co.  embraced  and 
enumerated  in  the  schedule  marked  (J,  and  annexed 
to  the  deed,  as  should  within  sixty  days  after  the  deed 
should  be  admitted  to  record  in  the  clerk's  office  of 
the  Hustings  Court  of  Richmond,  either  in  person  or 
by  some  duly  authorized  agent,  sign  this  deed,  and 
thereby  accept  such  ratable  dividend  in  full  satisfaction 

390]  and  discharge  of  the  debt  or  debts  due  to  the  person  so 
signing  by  the  said  firms  of  Rogers,  Riddick  &  Co.  or 
of  Rogers,  Adams  &  Co.;  and  thereby  agree  to  re- 
lease said  several  firms  and  the  members  thereof  from 
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all  obligation  in  law  or  equity  for  said  debts.  And  if  1868. 
any  of  said  creditors  should  fail  to  sign  the  deed,  and  Tera. 
a  surplus  should  remain  after  satisfying  the  debts  em-  — 

braced  in  schedule  B,  and  such  of  the  creditors  in    Aals. 
schedule  C  as  should  sign  the  deed,  then  such  surplus  Cannon 
was  to  be  distributed,  pro  rata^  among  the  creditors    ^^^^ 
mentioned  in  schedule  E,  annexed  to  the  deed.     And 
the  deed  provided  that  the  trustee  should  not  be  liable 
for  any  moneys  other  than  such  as  should  actually  come 
to  his  hand  in  the  execution  of  this  trust;  and  that  he 
should  not  be  liable  for  any  default  or  oniission  of  any 
of  the  agents  whom  he  might  employ  to  aid  him  in  the 
execution  of  the  trust. 

The  schedule  B,  annexed  to  the  deed,  embraced 
debts  amounting  to  a  little  over  six  thousand  dollars; 
all  of  which  were  the  debts  of  Rogers,  Riddick  &  Co., 
except  one  of  $325,  which  was  a  debt  of  William  H. 
Eogers  for  house  rent;  and  there  was  included  in 
these  an  unascertained  amount  due  to  the  trustee  for 
money  paid  cut  by  him  for  costs  and  for  legal  services, 
&c.,  for  Rogers,  Adams  &  Co.  and  Rogers,  Riddick 
&  Co. ;  the  whole  amount  did  not  exceed  three  hun- 
dred doUars,  as  stated  by  the  trustee  in  his  answer. 
The  debts  of  Rogers,  Riddick  &  Co.  embraced  in 
schedule  C,  of  which  the  amounts  are  given,  come  to 
about  $24,000,  but  there  are  a  number  of  creditors 
named  whose  debts  are  not  specified;  the  debts  of 
Rogers,  Adams  &  Co.  amount  to  about  $4,200. 
There  is  no  schedule  E  annexed  to  the  deed ;  but  there 
is  a  schedule  D,  the  debts  embraced  in  which  are  esti- 
mated at  between  eight  and  ten  thousand  dollars. 

This  deed  was  adoaitted  to  record  in  the  clerk's 
oflBce  of  the  Hustings  Court  of  the  city  of  Richmond 
on  the  30th  of  November,  1866. 

On  the  29th  of  December,  1866,  Gordon,  Fellows       ^39^ 
Vol.  xvirr — 53 
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1868.  and  McMillan,  and  a  number  of  others  who  were 
Term,  creditors  of  Rogers,  Riddick  &  Co.,  filed  their  bill 
^  ,  against  Cannon  the  trustee,  Rogers,  Riddick  A:  Co., 
&al8.  Rogers,  Adams  &  Co.,  Mrs.  Mary  Jane  Rogers,  and 
Cannon  ^^^  creditors  secured  in  schedule  B  of  the  deed,  in 
&al8.  ^vhich  they  charged  that  the  deed  was  incomplete, 
fraudulent  in  law  and  void,  and  tended  to  hinder,  de- 
lay and  defraud  the  plaintiffs.  That  it  was  incom- 
plete in  this,  that  it  refers  to  and  makes  schedule  A  a 
part  of  the  deed  without  appending  it  thereto.  They 
charged  that  the  deed  was  fraudulent  in  law"  :  First — 
That  it  requires  the  creditors  in  schedule  C  to  release 
and  discharge  the  gr<intors,  and  also  Samuel  R.  Adams, 
who  is  charged  to  be  the  only  solvent  member  of  the 
said  firms,  not  himself  being  a  party  to  the  deed,  or 
convoying  any  property  to  meet  the  liabilities  of  said 
firms;  and  though  the  &aid  grantors  had  not  conveyed 
in  the  deed  all  their  social  and  individual  property. 
Second — In  undertaking  to  satisfy  the  debts  of  Rogers, 
Adams  &  Co.,  which  firm  the  plaintiflF  averred  were 
solvent  and  able  to  pay  their  debts,  out  of  the  assets 
of  Rogers,  Riddick  &  Co.,  believed  to  be  insolvent; 
and  at  the  same  time  to  require  a  release  by  the  credi- 
tors of  the  members  of  both  firms.  Third — In  author- 
izing the  trustee  to  appoint  agents,  &c.,  and  at  the 
same  time  relieving  him  from  liability  for  any  money 
or  other  thing  received  by  them.  And  it  was  charged 
that  the  trustee  bad  employed  the  grantors,  or  one  of 
them,  as  his  agents  to  take  possesaion  of  the  stock  of 
gocds  and  sell  the  same  and  receive  the  money. 
Fourth — That  schedule  A  not  being  annexed  to  the 
deed,  the  creditors  have  no  means  of  forming  an  opin- 
ion as  to  the  propriety  of  accepting  or  rejecting  said 
deed ;  and  that  the  power  of  appointment  vested  in  the 
trustee  gives  to  the  grantors,  or  one  of  them,  full  con- 
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Uol  of  the  assets  of  Kogers,  Riddick  &  Co.,  and  takes  1868. 
from  the  trustee  the  position  he  should  occupy  for  the  xe^. 
protection  uf  the  interests  of  debtors  and  creditors,  and  — 

defeats  the  pretended  object  sought  to  be  secured  by     &  als. 
the  execution  of  the  deed.     And   the   bill   fuither  cannon 
charges,  that  the  trustee  Cannon  was  a  beneficiary     ^^^l^Ao 
under  the  deed,  and  a  creditor  of  the  two  firms;  and       "- 
as  such,  preferred  to  the  plaintiffs.     And  they  insist, 
that  the  deed  thereby  becomes  a  mortgage,  with  all 
the  equities  of  a  mortgage  attached  to  it.     And  they 
pray,  that  the  trustee,   his  agents,  &c.,  may  be  en- 
joined from  selling  any  of  the  property  attempted  to 
be  conveyed  by  said  deed ;  that  the  sheriff  of  the  city 
of  Richmond  be  appointed  a  receiver  to  take  possession 
of  said  property  unless  the  trustee,  or  some  one  else, 
should  give  security  to  have  the  property  forthcoming 
to  abide  the  decree  of  the  court;  that  the  plaintiff's 
debts  might   be  paid  out  of  the  property;  and  for 
general  relief. 

An  injunction  was  awarded  to  enjoin  E.  Y.  Cannon, 
his  agents,  and  all  others  from  paying  or  otherwise 
parting  with  the  money  derived  from  sales,  or  acquired 
in  other  manner,  under  the  deed  of  trust  mentioned 
in  the  bill,  until  the  further  order  of  the  court. 

Rogers,  Riddick  &  Co.  answered  the  bill  on  the  first 
Monday  in  January,  1867.  They  deny  all  fraud 
charged  in  the  bill.  They  say,  that  immediately 
upon  the  execution  of  the  deed,  the  doors  of  their 
warehouse  Wore  closed,  and,  under  the  direction  of 
the  trustee,  a  complete  inventory  of  theii  stock,  at 
cost  prices,  was  at  once  commenced,  and  has  been 
since  completed;  a  copy  of  which  is  exhibited  with 
their  answer;  and  they  state  the  nature  of  their  busi- 
ness and  the  circumstances  which  rendeied  some  delay 
in  preparing  the  schedule  A  unavoidable.     That  in 
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• 

1868.     the  deed  they  endeavored  to  describe  their  assets  a 
Te^.    ^^^y  ^  possible;  and  that  a  complete  schedule  cf  tl3< 

"~ — \ —  assets  would  have  been  annexed  long  since  but  fcr  tin 

Gordon  ° 

&als.  proceedings  instituted  by  the  plaintiff;  and  that  thevi 
Cannon  ^^^  made  every  effort,  by  letter,  verbal  communica 
o(f:)i^^*  tion  and  otherwise,  to  give  the  fullest  information  ii 
regard  to  the  assets,  to  every  creditor  interested  in  tha 
deed.  They  deny  that  the  members  of  the  firm  hav< 
kept  back  any  part  of  their  individual  pro|>erty;  ij 
fact,  William  H.  Rogers  is  the  only  one  who  had  anji 
property,  and  the  Texan  land  mentioned  in  the  deei 
is  all  that  he  possessed.  They  deny  that  the  assets 
had  been  put  into  the  hands  of  any  one  than  by  th( 
trustee ;  all  that  he  did  v\  as  to  employ  William  H.  Rogi 
ers,  under  his  own  direction,  to  superintend  the  inveD 
tory  of  the  stock,  and  the  other  two  members  of  tin 
firm  were  employed  in  arranging  the  goods  for  sale  i 
auction. 

They  say  further,  that  Samuel  R.  Adams,  when  h< 
withdrew  from  the  firm  of  Rogers,  Adams  &  Co.,  tool 
with  him  but  fifty  dollars;  that  he  has  no  property 
and  the  assets  of  Rogers,  Adams  &  Co.  were  all  cod 
veyed  in  the  deed.  That  this  firm  is  indebted  to  Kog 
ers,  Riddick  &  Co.  for  advances  made  to  pay  thei 
debts;  and  is  not  solvent. 

They  say  that  the  stock  of  goods  conveyed  in  tb 
deed,  and  which  was  inventoried  at  cost  prices,  i 
$12,008.45,  has  since  been  sold  at  auction,  and  hi 
brought  the  gross  sum  of  $9,200. 

The  trustee,  in  his  answer,  says,  that  as  trust  e,  h 
took  immediate  possession  of  the  stock  of  goods,  am 
proceeded  to  sell  the  same  on  the  best  possible  terms 
and  that  he  now  has  the  \n  hole  net  proceeds  of  sal 
under  his  control  as  trustee ;  that  all  the  bills  receivabl 
of  said  firm  were  endorsed  to  him,  and  have  been  place 
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in  bank  for  collection.     That  it  is  true  he  did  employ     1868. 
William  II.  Eogers,  as  stated  in  the  answer  of  the  firm,    jerm. 
because  it  was  physically  impossible  for  him  to  execute         , 
the  trust  without  some  agent;  and  that  the  authority     &als. 
given  to  Rogers  has  been  most  faithfull}'  executed.        Cannon 

The  whole  property  of  Rogers,  Riddick  &  Co.,  and  ^^in^ 
Rogers,  Adams  &  Co.,  appears  to  have  been  conveyed 
JQ  the  deed.  The  partners,  except  Wm.  II.  Rogers, 
seem  to  have  had  no  property  of  their  own,  and  Rid- 
dick and  Pendleton  Rogers  put  no  capital  into  the  con- 
cern. Adams  also  appears  to  have  had  no  property. 
As  to  the  relative  condition  of  the  two  parties,  that 
of  Rogers,  Riddick  &  Co.  seems  to  have  been  con- 
siderably the  best. 

On  the  14th  of  March,  18(37,  the  court,  on  the  motion 
of  the  defendants,  dissolved  the  injunction ;  and  there- 
upon the  plaintiffs  applied  to  a  judge  of  this  court  for 
an  appeal,  which  was  allowed. 

Turner^  Johnscyti  <J&  Guigon^  for  the  appellants. 
Sieger  cJ&  Saiuls^  and  Cannon^  for  the  appellees. 

lfoN(  LRE,  p.  Whatever  may  be  the  law  and  course 
of  judicial  decision  in  other  States  on  the  subject, 
there  can  now  be  nc  doubt  but  that  in  this  State,  a 
debtor  in  failing  circumstances  may  make  a  valid  as- 
signment of  his  whole  estate  (subject,  however,  to  ex- 
isting liens  thereon),  for  the  benefit  of  his  creditors, 
in  such  order  of  priority  as  he  may  choose  to  prescribe 
in  the  assignment;  and  though  his  estate  be  insuffici- 
ent for  the  payment  of  all  his  debts,  he  may  lawfully 
subject  it,  in  the  first  place,  to  the  payment  in  full  of  • 
such  cf  his  debts  as  he  may  choose  to  prefer,  and  then 
to  the  payment  pro  rata  of  the  claims  of  such  of  his 
other  creditors  as  may,  in  a  limited  period,  (which 
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1868.     should  be  reasonable,)  accept  the  terms  of  the  assign- 
Ter^     ment,  and  release  hira  from  all  further  or  other  lia- 

"T~T —  bility  on  account  of  said  claims.     And  such  an  assign- 

Aals.    ment  may  be  valid,  e\ea  though  it  do  not  direct  any 

Cannon  surplus  which  may  remain  after  satisfying  the  claims 

&  als.    qI  i\^Q  accepting  and  releasing  creditors  to  be  applied 

to  the  payment  of  his  other  debts,  or  any  of  them;  or 

395]       even  though  it  direct  any  such  surplus  to  be  paid  to 
the  debtor  himself. 

That  such  is  the  settled  doctrine  in  this  State,  is 
abundantly  shown  by  the  cases  of  Skipicith^s  ex* or  v. 
Cunningham^  dcc.j  8  Leigh  271;  Kevan  <j&  aU,  v. 
Branchy  1  Gratt.  274;  and  Phippen  v.  Durham  (& 
ah.y  8  Id.  457.  Whether  the  doctrine  be  sound  in  its 
origin  or  not,  it  ought  to  govern  our  courts  until  other- 
wise provided  by  the  legislature.  As  was  said  by 
Allen^  P.,  in  an  opinion  concurred  in  by  all  the  other 
judges,  in  Dance  cfe  als.  v.  Seaman  i&  als.,  11  Gratt. 
780  :  **It  would  disturb  many  titles  if  the  principles 
heretofore  established  and  sanctioned  by  the  practice 
of  the  country  were  now  to  be  questioned.  If  incon- 
venience results  from  the  construction  heretofore  given 
to  the  statute  against  fraudulent  conveyances,  the 
remedy  should  b«3  administered  by  the  law-making 
power.  An  act  of  the  legislature  would  operate  pro- 
spectively, and  men  could  regulate  their  transactions 
so  as  to  conform  to  its  provisions.  But  a  decision  of 
the  court  giving  a  new  and  diflferent  rule  of  construc- 
tion, would  have  a  retroactive,  and,  therefore,  an  un- 
just operation." 

Of  course,  if  there  be  any  intention  on  the  part  of 
the  debtor,  in  executing  the  assignment,  to  delay, 
hinder  or  defraud  creditors,  &c.,  it  is  void  as  to  such 
creditors,  by  the  express  declaration  of  the  statute; 
saving  only  the  title  of  a  purchaser  for  valuable  con- 
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sideration,  and  without  notice  of  the  fraud.     No  ap-     1868. 
pearance  of  fairness  on  the  face  of  the  assignment  can     Tenn. 
give  effect  to  it  in  such  a  case.     Fraud  may  be  proved  ^^^^^ 
by  the  deed  itself,  or  by  evidence  aliunde.     When     &  als. 
proved  by  the  deed  itself,  it  is  called  constructive,  or  Cannon 
legal   fraud,   and  cannot  be  disproved  by  evidence    *^^^^' 
aliunde.     Mere  badges  of  fraud,  which  sometimes  ap- 
pear on  the  face  of  the  deed,  and  sometimes  from  evi- 
dence aliunde^  unlike  constructive  or  legal  fraud,  may 
always  be  repelled  by  other  evidence. 

In  this  case  it  certainly  does  not  appear  that  there  [396 
was  any  actual  intention  to  delay,  hinder  or  defraud 
creditors.  If  actual  fraud  be  charged  in  the  bill,  it  is 
positively  denied  in  the  answer,  and  there  is  no  evi- 
dence in  the  record  tending  to  prove  it,  but  the  con- 
trary. Indeed,  the  bill  seems  to  state  a  case  only  of 
constructive  or  legal  fraud. 

Then  the  question  we  have  to  consider  is.  Whether 
the  deed  of  trust  in  this  case  is  void  according  to  the 
doctrine  settled  by  our  decisions  before  referred  to  ? 

In  order  to  maintain  the  validity  of  such  a  deed,  or, 
at  least,  that  part  of  it  which  provides  for  the  pay- 
ment of  debts  on  the  terms  of  the  execution  of  a  re- 
lease by  the  creditors,  it  is  necessary  that  all,  or  sub- 
stantially all,  the  debtor's  estate  should  be  conveyed 
by  the  deed.  Shipwith^s  ex^or  v.  Cunninyham^  i&c; 
Phippen  v.  Durham  <&  ah.;  iihi  supra.  The  debtor 
is  permitted  by  such  arrangement  to  protect  his  future 
earnings  from  the  pursuit  of  such  of  his  creditors  as 
may  enter  into  it,  but  not  a  portion  of  his  present 
property.  *'He  may  protect  his  person,  indeed,  by  a 
fair  composition,  and  a  surrender  of  all  his  property, 
bui  he  cannot  protect  a  part  of  that  property  by  giv- 
ing up  another  part.  Such  an  attempt  is  fraudulent 
and  void.''     8  Leigh  292;   Quarles  cfe  aU.  v.  Kerr  <& 
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1868.     als.^  14  Gratt.   48.     But  it  is  not  necessaiy  for  the 

Term,    deed  to  show  on  its  face  that  all  the  estate  of  the  deb- 

"GordoiT  ^^^  ^^  conveyed.     That  fact  may  be  proved  by  evidence 

&al8.    aliunde.     In  neither  of  the  case  of  Kevan  ik  als.  v. 

V. 

Cannon  Branch  cfe  als.^  and  PMppen  v.  Durham  t6  aU^^  did 
^^^'  it  appear  on  the  face  of  the  deed  that  all  of  the 
property  of  the  debtor  was  conveyed.  In  PMppen  v. 
Durham  cfe  aU,  all  of  the  debtor's  property  was  not 
in  fact  conveyed,  yet  so  nearly  all  as  to  bring  the  case 
within  the  operation  of  the  rule.  The  amount  omitted 
w^as  too  small  to  show  that  it  was  omitted  for  the  pur- 
pose of  securing  any  benefit  to  the  debtor.  The 
397]  omission  must  have  been  from  inadvertence.  What  in- 
validates a  deed  in  such  cases  is,  an  intention  to  delay, 
hinder  or  defraud  creditors,  &c. ;  and  unless  there  be 
such  an  omission  of  property  in  the  deed  as  shows  such 
an  intention,  it  is  not  material.  Any  omission  of 
property  foi  the  purpose  of  securing  a  substantial 
benefit  to  the  debtor  (except  such  property  as  may  be 
exempt  by  law  from  distress  or  levy),  conclusively 
shows  such  an  intention.  In  the  case  we  have  in 
hand,  it  plainly  appears  on  the  face  of  the  deed  that 
all  of  the  partnership  property  of  the  grantors  was 
conveyed,  but  not  that  all  of  their  individual  property 
was  conveyed.  In  order  to  bring  the  case  within  the 
operation  of  the  rule  before  referred  to,  it  was  neces- 
sary for  the  deed  to  convey  all  of  the  individual 
property  of  the  grantors,  as  well  as  all  of  their  social 
property.  For  though  the  debts  provided  for  were 
only  partnership  debts,  yet  they  bound  the  partners 
personally,  and  the  release  stipulated  for  by  the  terras 
of  the  deed  was  a  release  not  only  of  the  firm  of  Rog- 
ers, Riddick  &  Co.,  and  Rogers,  Adams  &  Co.,  but 
of  the  members  thereof  individually.  It  sufficiently 
appears  on  the  face  of  the  deed,  that  the  two  tracts 
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of  land  in  Texas  thereby  conveyed,  were  the  individual     1868. 
property  of  W.  II.  Rogers;  but  it  does  not  appear  on    Term, 
the  face  of  the  deed  that  he  had  no  other  property,  ~ 
nor  that  his  companions  had  no  individual  property.     tScals. 
The  evidence  in  the  record  shows  that  W.  H.  Rogers  cannon 
had  no  other  individual  property  than  the  land  in     '^^^^• 
Texas,  and  that  his  co-partners  in  the  said  firms  had 
no  individual  property  at  all  of  any  value.     The  deed, 
therefore,   strictly  complies  with  the  rule  which  re- 
quires that  all  the  property  of  the  grantors  should  be 
conveyed  in  such  a  case. 

But  it  is  objected,  that  the  deed  not  only  requires 
that  the  grantors  should  be  released,  but  also  that 
Samuel  R.  Adams,  who  is  not  a  grantor,  stiould  be 
released.  If  the  property  of  the  firm  of  Rogers, 
Adams  &  Co.  was  properly  conveyed  for  the  purposes  [398 
of  the  deed — a  question  which  will  be  hereafter  con- 
sidered— it  seems  to  follow  that  he  ought  to  be  re- 
leased from  the  debt?  of  that  firm,  as  well  as  the  other 
partners. 

Again  it  is  objected,  that  the  deed  is  incomplete  in 
this,  that  it  refers  to  and  makes  schedule  A  a  part 
thereof,  whereas  it  was  not  attached  or  appended  there- 
to before  the  execution  of  the  deed.  There  was  no 
necessity  for  such  a  schedule  to  give  effect  to  the  deed — 
the  property  thereby  conveyed  being  sufficiently 
described  therein  for  that  purpose.  Skij}with''s  ex^'or 
V.  Cunningham,  (be;  Kenan  <£  ah,  v.  branch: 
Phippen  v.  Durham  cfc  ah.  supra;  Lewh  cfe  ah,  v. 
Caperion's  ex" or  iS:  ah,  8  Gratt.  148;  Brashear  v. 
F(?«^,  7  Peters  R.  608,  614;  Burrill  on  Assignments, 
276-278,  and  cases  cited.  The  deed  does  not  refer  to 
schedule  A  as  being  actually  annexed  thereto,  but  only 
states  that  an  inventory  of  the  stock  will,  as  soon  as 
practicable,  be  taken  and  marked  schedule  A,  and 
Vol.  xviii — 54 
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1868.  annexed  to  the  deed,  **  which  schedule,  when  so 
Terai.  annexed,  is  to  be  taken  as  a  part  of  this  deed."  It 
was  inconvenient  to  make  out  the  schedule  in  time  to 


Gordon 
&  als.     be  annexed  to  the  deed  before  its  execution,  but  it 

Cannon  ^^^  made  out  immediately  thereafter,  and  filed  \Cith 

<^alfi.    the  answer  of  Rogers,   Riddick  &  Co.  in  this  case 

within  about  a  month  after  the  execution  of  the  deed, 

and  nearly  a  month  before  the  expiration  of  the  period 

of  sixty  days  named  in  the  deed. 

Again,  it  is  objected  to  the  deed,  that  it ''under- 
takes to  release  the  trustee  from  all  liability  except 
for  money  actually  received  by  him;  thus  releasing 
him  from  all  resix)n8ibility  in  the  selection  of  his 
ageuts,  or  for  the  supervision  of  their  actions;  enabl- 
ing him  to  be  guilty  of  gross  and  wilful  negligence, 
to  appoint  incompetent  and  corrupt  assistants  without 
any  responsibility;  and  attempting  to  compel  the 
399]  creditors  to  sanction  this  unlimited  grant  of  power 
over  the  effects,  under  penalty  of  being  excluded  from 
any  enjoyment  of  the  fund."  And  it  is  said  that, 
under  the  deed,  the  trustee  has  the  power  to  employ, 
"ani  actually  does  employ,  one  of  the  grantors  to 
manage  and  control  the  business,  to  sell  the  assets  and 
collect  the  moneys  due;  his  employee  admitting  him- 
self by  the  deed  to  be  insolvent  and  irresponsible. 
These  clauses  in  the  deed  they  claim  to  be  inconsistent 
with,  and  tending  to  defeat,  the  objects  of  the  deed, 
and  as  such  render  the  deed  fraudulent  and  void." 

The  deed  does  authorize  the  trustee  ''to  employ  such 
agents,  etc.,  as  he  may  deem  necessary,  and  to  pay 
then:  a  reasonable  compensation  for  their  services  out 
of  the  trust  fund;'*  and  does  provide,  *'that  the  said 
trustee  shall  not  be  liable  for  any  moneys,  other  than 
such  as  shall  actually  come  to  his  hands  in  the  execu- 
tion of  the  trust;  and  that  said  trustee  shall  not  be 
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held  responsible  for  the  default  or  omission  of  any  of     1868 

the  agents  whom  he  may  employ  to  aid  him  in  the    Term. 

execution  of  the  trust."  ~    ^ 

Gordon  . 

There  is  nothing  i?ery  unusual  in  these  provisions,     &al8. 
which  are  inserted  out  of  abundant  caution,  at  the  in-   Cannon 
stance  and  for  the  protection  of  the  trustee;  and  they     ^  *^^- 
do  not  very  materially,  if  at  all,  vary  the  legal  lia- 
bility of  the  trustee.     Burrill  on  Assignments,  227. 
The  employment  of  agents  by  a  trustee  is  often  neces- 
sary to  enable  him  to  execute  the  tiust,  and  such  ne- 
cessity existed  in  this  case.     He  is  bound  to  select  fit 
agents,  and  to  hold  them  to  a  strict  and  prompt  respon- 
sibility for  their  acts;  and  having  discharged  this  obli- 
gation, he  is  not  liable  for  any  loss  arising  from  their 
acts  or  defaults,  even  though  there  be  no  clause  of 
exemption  from  such  liability  in  the  deed.     Such  a 
clause  of  exemption  as  is  contained  in  the  deed  in  this 
case  does  not  discharge  him  from  his  obligation  afore- 
said.    While  he  is  not  responsible  *'for  any  moneys 
other  than  such  as  shall  actually  come  to  his  hands  in 
the  execution  of  his  trust,"  he  is  responsible  for  his       [400 
negligence  in  not  appointing  fit  agents,  and  in  not 
holding  them  to  a  proper  account. 

But,  after  all,  such  a  clause  could  only  be  material 
as  a  badge  of  fraud,  and  as  tending  to  prove  that 
there  was  an  understanding  between  the  debtor  and 
trustee,  that  the  debtor  should  continue  to  use  and 
enjoy  his  property,  notwithstanding  the  deed.  If 
such  was  the  fact,  the  deed  would  of  course  be  fraudu- 
lent. But  if  such  was  not  the  fact,  if  the  clause  was 
only  inserted  out  of  abundant  caution  on  account  of 
the  trustee,  it  coula  have  no  effect  on  the  validity  of 
the  deed.  If  the  creditors  were  not  satisfied  with  it, 
or  with  such  an  exemption  as  it  might  be  supposed  to 
afford  to  the  trustee,  they  might  have  aaother  trustee 
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1868.     appointed  in  his  place.     In  this  case  it  clearly  appears 
Term.    ^^  ^^^  record  that  the  clause  was  net  inserted  in  the 
^    ,       deed  for  any  undue  or  unlawful  purpose,  and  that  no 
*   &  als.    evil  whatever  has  resulted  from  it.     The  trustee  has 
Cannon  ^  right  to  employ  agents  when  necessary,  even  with- 
^  ^^^'    out  an  express  power  in  the  deed  for  that  purpose, 
and  being  bound  to  employ  the  most  suitable  persons 
as  such,  may  employ  the  debtor  himself  when  /ie  is 
the  most  suitable  person  for  the  purpose.     In  Marks 
(&  ah,  V.  Hill  i&  als.y  15  Giatt.  400,  it  was  expressly 
stipulated  in  the  deed  that  one  of  the  grantors  should 
be  the  agent  of  the  trustee  to  make  sale  of  the  goods, 
which  agency   might  be  terminated  at  any  time  by 
either  one  of  the  preferred  or  any  three  of  the  deferred 
creditors,    and  yet  the  deed  was  held  to    be  valid. 
See  also  Bnrrill  on  Assignments,  185,  472,  and  cases 
cited   in  Ihe  notes.     In  this  case,  the  debtors  were 
employed  as  agents   by  the  trustee,  and  the  record 
clearly  shows  that  they  were  the  most  suitable  persocs 
for  the. purpose,  and  that  benelit,  and  not  injury,  re- 
sulted to  the  trust  fund  from  their  en  ployment. 
Agcin  it  is  objected,  that  the  deed,  being  made  to 
401 1        a  creditor  in  trust  to  secure  his  own   demands,  is  a 
mortgage,  to  which  the  right  of  redemption  is  inci- 
dent, and  the  creditor  trustee  cannot  sell  by  the  mere 
authority  of  the  deed,  and   without   resorting  to  a 
court  of  equity. 

This  is  an  objection  which  does  not  strike  at  the 
validity  of  the  deed,  but  only  at  the  power  of  the 
trustee  to  act  as  such.  The  trustee,  being  the  agent 
of  both  parties,  deotor  and  creditor,  ought  to  be  an 
impartial  person ;  and  generally  the  creditor  is  sup- 
posed not  to  be  such  a  person,  and  will  not  be  per- 
mitted to  act  as  trustee,  especially  in  regard  to  real 
estate,    though  the   deed    provitle   for  liis  doing  so. 
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Chowning  \,  Cox  i&  ah.^  1  Rand.  306.     It  seeirs  not     1868. 
to  have  been  yet  decided  by  this  court  that  this  prin-    xera. 
ciple  extends  to  personal  estate.     1  Lomax's  Dig.  last  "7^"^ 
ed.  423.     Moore' 8  ex^ov  v.  Aylett's  ex\)r^  i&c.^  1  Hen.     &als. 
&  Mun.  29.     Though  the  reasons  assigned   by  the  caniion 
court  in   Chowning  v.  Cox  apply  as  strongly  to  per-     ^  ^^^• 
sonal  as  to  real  estate.     1   Tuck.   Com.  book  2,  p. 
104.     But  the  debtor  may  sanction  and  confirm  a 
sale,  even  of  real  estate,  made  by  his  creditor  as 
trustee,  and  will  be  considered  as  having  done  so  by 
being  present  at  the  sale,  and  making  no  objection. 
Tay}<yr'B  cuhn^rs^    c&c.    v.    Chowning^    3  Leigh   654. 
And  it  is  not  perceived  why,  if  the  debtor  has  no  ob- 
jection, the  co-creditors  of  the  trustee  should  have 
any.     Generally  the  interest  of  all  the  creditors  is  the 
same,  so  far  as  relates  to  the  execution  of  the  trust, 
and  would  be  safe  in  the  hands  of  any  of  them  as 
trustee.     In  this  case  the  trustee  had  a  comparatively 
small  claim,  which   was  included  in  th«  first  or  pre- 
ferred class  of  debts  secured  by  the  deed,  and  there 
seems  to  I  e  no  good  ground  of  objection  to  his  acting 
as  trustee.     There  can  be  no  doubt  about  the  suffi- 
ciency of  the  trust  fund   to  pay  the  preferred  debts. 
The  sale  of  the  goods  has  already  been  made,  with 
the  sanction  and  concurrence  of  the  grantors  in  the 
deed,  and  the  proceeds  are  more  than  enough  to  pay 
the  preferred  debts;     So  that  whatever  just  ground       [402 
of  objection,  if  any,  might  once  have  existed  to  the 
action  of  Cannon  as  trustee,  it  can  now  no  longer 
exist. 

Again  it  is  objected,  that  the  deed  requires  the 
creditors  to  release  without  information  as  to  the 
assets  or  liabilities.  * 

AVhen  creditors  are  put  to  their  election,  whethei 
they  will  accept  the  provision  made  for  them  by  the 
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1868.     debtor  in  an  assignment  of  his  property,  and  give  him 
Term.    ^  release,  or  be  excluded  from  the  benefit  of  the  as- 
~    j       signment,  it  is  leasonable  that  the  deed  should  give  to 
ik  als.    the  creditors  all  the  information  in  the  power  of  the 
Cannon  debtor,  as  to  the  nature  and  value  of  the  property 
&  als.    conveyed,  and  the  amount  of  the  debts  intended  to  be 
provided   for,  and  a  reasoable  time. to  obtain  such  in- 
formation as  the  deed  may  not  afford,  and  to  make 
up   their    minds    deliberately    and    understandingly 
whether  thej^   will  accept  or  reject  the  offer  made  to 
them.     If  this  be  not,  when  it  can  conveniently  be, 
done,  the  omission  might  at  least  be  a  badge  of  fraud, 
though  it  might  not  in  itself  amount  to  legal  or  con- 
structive fraud.     In  this  case,  it  seems  that  all  the  in- 
formation was  given  by  the  deed  which  could,  under 
the  circumstances,  conveniently  be  given  in  regard  to 
the  subject  conveyed  and  debts  provided  for;  and  the 
necessary  means  were  immediately  taken  and  dili- 
gently pursued  by  the  trustee  and  grantors  to  give  the 
speediest  and  fullest  information  in  their  power  to  the 
creditors,  who  might  easily  have  obtained,  within  the 
period  limited  by  the  deed,  all  the  information  neces- 
sary to  enable  them  to  make  their  election  properly. 
The  period  limited  by  the  deed,  sixty  days  from  the 
date  of  its  recordation,  seems  to  have  been  reasonable 
under  the  circumstances,  and  as  long  as  was  given  in 
some  other  cases  in  which  the  deed  has  been  sustaired. 
In    Sk!j)icith^8   e^or   v.     Cunningham^    <J&c.,    four 
months  after  the  date  of  the  deed   was   the  period 
403 1        limited.      In   lie  van  ck  als,  v.  Branchy  three  months 
was  the  period.      In  Phij)pen  v.  Durham  db  als.^  the 
period  was  but  thirty  days  from  the  date  of  the  deed. 
In  neither  of  these  cases^  was  there  any  schedule  an- 
nexed to  the  deed ;  nor,  in  the  first,  were  the  credi- 
tors, except  those  of  the  first  class,   named  in  the 
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deed.  There  seems,  therefore,  to  be  no  good  ground  1868. 
of  objection  to  the  deed  in  this  case  on  account  of  any  xera. 
defect  of  infoimation  which  it  ffives  as  to  the  assets  or  "t;    ' 

®  Gordon 

liabilities.  &  als. 

The  next  and  last  objection  is,  **that  by  the  terms  cannon 
of  the  deed  the  partnership  assets  of  Rogers,  Riddick  ^  *^^* 
&  Co.  go  pro  rata  to  pay  the  debts  of  Rogers,  Adams 
&  Co.,  without  any  estimate  of  the  debts  or  assets  of 
dtbei;"  so  that  the  plaintiffs,  ** creditors  of  Rogers, 
Riddick  &  Co.  were,  therefore,  either  compelled,  by 
signing  the  deed,  to  consent  to  the  misappropriation 
of  the  social  assets  of  the  debtors  to  the  payment  of 
the  debts  of  Rogers,  Adams  &  Co.,  or  by  refusing  to 
sign,  to  cut  themselves  off  from  all  benefit  of  the 
assets  of  the  debtors." 

The  counsel  for  the  appellees  * 'admit  that  it  was  a 
defect  in  the  deed  to  dispose  indiscriminately  of  the 
assets  of  these  two  concerns,"  but  they  say  that  "it 
is  a  mistake  to  suppose  that  such  a  defect  invalidates 
the  deed.  For  precisely  this  mistake  was  corrected 
in  the  case  of  McCuUough  cfe  als,  v.  Sommerville^  8 
Leigh  41 5 ;  and  the  deed  was  so  reformed  as  to  apply 
properly  the  several  kinds  of  assets."  On  the  other 
hand,  the  counsel  for  the  appellants  insist,  that  that 
case  differed  essentially  from  this;  that  "in  that  case, 
there  was  no  requisition  for  release;  the  creditors 
were  not  required  to  sign  the  deed  under  penalty  of 
entire  exclusioE  from  the  assets  of  their  debtor. "  "The 
debitors  of  Rogers,  Riddick  &  Co.  were  cut  off,  by 
the  very  terms  of  the  deed,  from  obtaining  such  an 
equitable  reformation  of  the  deed  as  obtained  in  Mc- 
C^dlmigh  &  als.  v.  Sommerville.  They  were  required 
to  release  their  debtors,  Rogers,  Riddick  &  Co.,  and  [404 
at  the  same  time  to  consent  (by  their  acceptance  of 
the  deed)  that  the  assets  of  Rogers,  Riddick  &  Co. 


Digiti 


ized  by  Google 


432  COURT    OF    APPEALS    OF    VIRGINIA. 

1868.     should  go,  pro  rata^  to  the  payments  of  the  debts  of 

Term.    Kogei's,  Adains  &  Co.,  and  that,  too,  without  even 
—  knowing  what  the  debts  of  Rogers,  Adams  &  Co. 

&.  als.    were. ' ' 
Cannon       There  can  be  no  doubt  but  that  it  was  competent 

&  als.  Iqy  the  grantors  in  this  deed  to  convey  the  said  eflfects 
of  Rogers,  Adams  &  Co.,  notwithstanding  Adains, 
one  of  the  firm,  did  not  join  in  the  deed,  in  trust  to 
secure  the  payment  of  the  debts  of  the  firm,  or  any 
of  them,  either  pi^o  rata^  or  in  such  order  of  priority 
as  they  thought  fit  to  prescribe.  McCullongh  A  ak. 
V.  Sommerville^  8  Leigh  415;  Anderson  v.  Tojnpkinff^ 
1  Brock  R.  456;  Harrison  v.  Sterry^  5  Cranch's  E. 
289;  Burrill  on  Assignments,  pp.  43-G4,  and  the  cases 
citea. 

Xor  can  there  be  any  doubt  but  that  it  vvas  compe- 
tent for  the  grantors  in  this  deed  to  convey  the  serial 
effects  of  Rogeis,  Adams  &  Co.  in  trust  for  the  pay- 
ment j9;'6>  rata  of  the  debts  due  by  said  firm,  to  such 
of  its  creditors  as  should,  within  the  period  limited, 
sign  the  deed,  and  thereby  accept  such  ratable  divi- 
dend in  satisfaction  of  said  debts,  and  agree  to  release 
the  said  firm  and  the  members  thereof,  from  aH  lia- 
bility on  account  of  the  said  debts  respectively.  If 
partneis  convey  all  their  social  and  individual  property 
for  the  payment  of  their  debts,  there  is  the  same  lea- 
son  for  authorizing  them  to  prefer  such  of  their  credi- 
tors as  will  give  them  a  release,  as  theie  is  for  autho- 
rizing an  individual,  who  conveys  all  his  estate  for*thc 
payment  of  his  debts,  to  give  such  a  preference.  It 
cannot  be  necessary  to  cite  authority  to  sustain  so 
plain  a  proposition.  The  case  of  Pearpoint  v.  Gm 
ham^  4  Wash.  C.  C.  232,  stated  in  Burrill  on  Assdgn- 
ments,  p.  47,  assumes  the  proposition  without  ques- 
tion, and   is  decided  upon  such  assumption.      Thert 
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was  a  question  in  that  case  whether  the  assignment     1868. 
was  'valid,  being  executed  by  one  only  of  the  part-    Term, 
ners;  but  the  learned  judge  thought  it  had  been  rati-  "TTL — 
fied  by  the  other  partners,  and  so  became  the  act  of     &  als. 
the  firm;  and  on  that  ground  it  was  sustained.  Cannon 

Nor  can  there  be  any  doubt  but  that  it  was  compe-  ^ffkf- 
tent  for  the  grantors  in  this  deed  to  convey  by  one 
and  the  same  deed,  instead  of  by  different  deeds,  the 
individual  estate  of  W.  H.  Rogers  and  the  social 
eflfe.5ts  of  Rogers,  Riddick  &  Co.  and  of  Rogers, 
Adams  &  Co. ,  in  trust  for  the  payment  of  a  debt  of 
W.  H.  Rogers  and  debts  of  the  said  two  firms  respec- 
tively. If  authority  be  required  for  so  plain  a  propo- 
sition, it  may  be  found  in  the  case  of  MoCvUough  d& 
als,  V.  Sommerville^  8  Leigh  415;  so  that  if  in  this 
case  the  net  proceeds  of  the  effects  of  Rogers,  Riddick 
<fe  Co.  had  been  devoted  in  the  first  place  to  the  pay- 
ment of  debts  of  that  firm,  and  the  net  proceeds  of 
the  effects  of  Rogers,  Adams  &  Co.  had  been  devoted 
in  the  first  place  to  the  payment  of  debts  of  that 
finn,  the  arrangement  would  have  been  legal  and 
valid,  notwithstanding  the  condition  of  release  on 
which  the  payments  might  be  directed  to  be  made. 

Nor  can  there  be  any  doubt  but  that  if  there  had 
been  no  release  clause  in  this  deed,  it  would  have  been 
legal  and  valid,  notwithstanding  it  directs  the  pro- 
ceeds of  the  individual  property  of  W.  H.  Rogers, 
and  the  social  effects  of  Rogers,  Riddick  &  Co.  and 
Rogers,  Adams  &  Co.  to  be  applied  indiscriminately 
to  the  payment  of  a  debt  of  W.  H.  Rogers  and  debts 
of  said  firms.  McCullowjh  cfe  als,  v.  Sommerville^  8 
Leigh  415,  is  an  express  authority  for  that  proposi- 
tion, according  to  which  case,  the  court  of  chancery 
in  such  a  case  will  reform  the  deed,  according  to  the 
probable  intent  of  the  grantors  and  the  justice  of  the 
Vol.  xviii — 55 
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1868.     case,  and  apply  the  individual  fund  in  the  first  place 
Terai.    ^^^  ^^®  payment  of  the  individual  debt,  and  the  part- 

•"^~~j       nership  funds  in  the  first  place  to  the  payment  of  the 

&al8.     partnership  debts  lespectively,  observing  the  order 

Cannon  ^i^^  preference  established  by  the  deed.    The  court  held 

4.rmf  ^  in  that  case,  that  though  the  deed  neither  m  entioned  the 
partnership,  nor  distinguished  the  social  effects  and 
social  creditors  from  the  individual  property  and  indi- 
vidual creditors  of  the  grantor,  but  purported  on  its  tace 
to  convey  his  individual  property,  for  the  paym^it  of 
individual  creditors  named  in  the  deed,  in  two  classes, 
according  to  a  certain  order  and  preference  therm 
established,  yet  it  was  not  fraudulent,  either  in  fact 
or  in  law.  ''"V^as  this  deed  fraudulent?"  enquired 
Judge  Carr  in  that  case.  '^  There  is  no  evidence  in 
the  record  to  establish  the  fact;  nothing  to  show  an 
intention  to  withdraw  the  effects  of  the  firm  from  the 
creditors,  or  by  any  covin  or  collusion  to  disappcHot 
their  claims.  On  the  contrary,  the  whole  property, 
of  every  kind  and  description,  not  only  of  the  firm, 
but  of  the  individual  partner  McCullough,  is  conveyed; 
thus  stripping  himself  and  the  firm  (so  far  as  the 
grantor  could),  of  every  atom  of  property,  and  sub- 
jecting it  to  the  payment  of  the  creditors  named. 
And  when  the  bill  is  filed,  to  take  this  fund  from  tiift 
trustees  and  put  it  under  the  guardianship  of  tbi 
court,  to  be  administered  by  the  court,  he  promptif 
answers,  assenting  to  the  measure,  and  praying  tM 
the  court  would  forthwith  order  a  sale  of  the  w 
subject;  stipulating  only  that  the  proceeds  shall 
a))plied  to  the  favored  creditors.  This  surely  e 
that  there  w^as  no  fraud  in  fact^  either  perpei 
or  intended.  But  it  is  said  that  there  is  fraud 
law — fraud  in  the  attempt '  by  one  partner  to  com 
all  the  property  of  the  firm,  and  to  devote  this  pro] 
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to  the  payment  of  specified  creditors,  without  giving 
his  CO- partner  any  voice  in  the  matter;  and  moreover, 
in  jumbling  together  the  separate  and  social  funds^  ' 
and  directing  the  separate  and  social  creditors  to  he  in- 
discriTninaiely  paid  according  to  the  list.  Let  us  look 
at  these  objections  in  their  order. ' '  And  after  dispos- 
ing of  the  1st,  he  proceeds  thus  in  regard  to  the  2d  : 
*'And  though  the  deed  does  not  devote  the  social  fund 
exclusivi^ly  to  the  social  creditois,  and  the  separate 
fund  to  the  separate  creditors,  does  it  comport  with 
the  mild  and  beneficient  spirit  of  equity,  for  this  cause 
(the  result,  doubtless,,of  ignorance  and  mistake),  to  an- 
nul the  deed  ?  Is  it  not  better  to  reform  it,  by  throw- 
ing each  class  of  creditors  upon  its  own  fund,  and  thvs 
reach  the  real  justice  of  the  case^  and  probable  inten- 
tion of  the  grantor?  This  is  a  power  of  frequent  ex- 
ercise in  equity ;  one  instance  of  which  is  in  reforming 
joint  bonds  and  making  them  operate  as  joint  and 
several;  upon  the  reasonable  presumption  that  either 
through  fraud,  ignorance  or  inadvertence,  the  meaning 
of  the  parties  has  not  been  carried  into  effect." 

Now  the  only  remaining  question — and  the  question 
on  which  this  cause  depends — is,  Does  the  release 
clause,  as  it  is  called,  make  any  difference  ?  There 
was  certainly,  in  this  case,  no  fraud  in  fact,  ''either 
perpetrated  or  intended."  There  was  certainly  none 
in  law%  in  the  conveyance  being  made  by  two  only  of 
the  three  members  of  the  firm  of  Rogers,  Adams  & 
Co.,  nor  '*in  jumbling  together  the  separate  and  social 
funds,  and  directing  the  separate  and  social  creditors 
to  be  indiscriminately  paid,"  or,  rather,  to  be  paid 
without  expressly  discriminating  between  these  classes 
of  creditors;  for  the  deed  does  not  direct  them  to  be 
paid  'indiscriminately."  Is  there  any  in  law,  in  re- 
quiring the  defened  creditors  to  give  a  release,  as  the 
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April 
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1868.  condition  on  which  they  are  to  be  allowed  to  partici- 
Term.  P*^^  ^  ^^®  benefit  of  the  deed  ?  Why  should  there 
"T— j  be  ?  Why  may  not  a  court  of  chancery  reform  the 
&  als.  deed  in  ttiis  case  as  well  as  in  the  case  of  McCvUovgh 
Cannon  ^  ^'  ^*  SommerviUe^  according  to  the  prohahle  intent 
&  als.  ^  fj^  grantors  and  the  justice  of  the  case^  and  apply 
the  individual  fund  in  the  first  place  to  the  payment 
408]  of  the  individual  debt,  and  the  partnership  funds  in 
the  first  place  to  the  payment  of  the  partnership  debts 
respectively  ?  The  counsel  for  the  appellants  argue 
that  that  case  differs  essentially  from  this,  in  the  fact 
tliat  "in  that  case  there  was  no  requisition  for  a  re- 
lease; the  creditors  were  not  required  to  sign  the  deed 
under  penalty  of  entire  exclusion  from  the  assets  of 
their  debtor."  '^The  court,  in  deciding  upon  the 
deed  (in  that  case),  found  no  difficulty  in  separating 
the  social  from  the  individual  assets,  and  the  social 
from  the  individual  debts.  But  no  such  question,*'  as 
the  counsel  further  argue,  '^can  arise  or  be  adjudicated 
here."  "The  creditors  of  Rogers,  Riddick  &  Co. 
were  cut  off,  by  the  very  terms  of  the  deed,  from  ob- 
taining such  an  equitable  reformation  of  the  deed  as 
obtained  in  McCullough  <&  als.  v.  Sommerville.  They 
were  required  to  release  their  debtors,  Rogers,  Rid- 
dick &  Co.,  and  at  the  same  time  to  consent  (by  their 
acceptance  of  the  deed,)  that  the  assets  of  Rogers, 
Riddick  &  Co.  should  go  pro  rata  to  the  payment  of 
the  debts  of  Rogers,  Adams  &  Co.,  and  that,  too,  with- 
out even  knowing  what  the  detts  of  Rogers,  Adams 
&  Co.  were."  Now  this  is  a  plausible  argument;  but 
it  is  not  Si  petit lo prificijni  f  When  the  grantors  made 
the  deed  in  the  terms  in  which  it  is  written,  the  case 
of  McCullough  cfe  als,  v.  SommerviUe  fixed  its  con- 
struction, and  required  it  to  be  read  as  if  it  had  been 
written  so  as  to  apply  the  individual  fund  in  the  first 
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place  to  the  payment  of  the  individual  debt,  and  the     1868. 
partnership  funds  in  the  first  place  to  the  payment  of    xem. 
the  partnership  debts  respectively.     Suppose  it  had,   ^^^  ^ 
in  fact,  been  so  written — can  there  be  a  doubt  but  that     &  als. 
the  deed  would  have  been  valid  ?     But  the  legal  con-   cannon 
struction  of  the  deed  as  actually  written  is  the  same.     ^  ^• 
Why,  then,  should  there  be  any  more  doubt  in  this 
case  than  there  was  in  that,  but  that  the  deed  is  valid  ? 
TV  hat  reason  can  there  be  for  saying  that  the  inten- 
tion of  the  grantors  is  different  where  there  is  a  requi- 
sition for  a  release,  from  what  it  is  where  no  such  re-       [409 
qaisition  exists — that  the  intention  is  literal  in  the  one 
case,  and  not  in  the  other  ?     The  deed  in  McCuUough 
cfe  aU,  V.  SommerviUe  could  not  legally  take  effect  if 
construed  literally,  and  therefore  it  was  construed  ac- 
cording to  the  probable  intent  of  the  grantor  and  the 
justice  of  the  case.     The  deed  in  this  case  cannot 
legally  take  effect  if  construed  literally,  and  for  the 
same  reason  it  ought  to  be  construed  according  to  the 
probable  intent  of  the  grantors  and  the  justice  of  the 
case.     If  it  was  proper  in  McCullo%LgK  dk  ah.  v.  Som- 
merville  to  act  upon  the  rule  of  construction  which 
was  established  in  that  case,  a  fortiori^  it  is  proper 
to  follow  it  in  this  (jase,  after  the  lapse  of  more  than 
thirty  years  since  that  decision  was  made.     It  is  a  fair 
and  reasonable,  and  not  a  forced  or  strained  rule  of 
construction.     The  deed  conveys  the  assets  of  two 
firms  in  trust  to  secure  the  payment  of  the  debts  of 
both,  without  expressing  any  discrimination.     Why 
may  it  not  be  construed  distributive ly — redendo  sing- 
ula singulis — so  as  to  require  the  assets  of  each  firm 
to  be  applied,  in  the  first  place,  to  the  payment  of  the 
debts  of  that  firm  ?     Such  a  construction  would  seem 
to  be  consistent  with  the  terms  of  the  deed,  and  is 
necessary  to  make  it  valid  and  effectual.     It  ought, 
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1868.     therefore,  to  be  adopted — ut  res  magis  vakat  jiw//i 

Tem.    P^^^^^'     In  McCidlough  c&  als.  V.  Som^inerv^ille  \\i^\% 

"T — ', —  was  no  bill  filed  to  have  the  deed  refomied  on  HH 
Gordon 

Aals.    ground   of  mistake.     The  deed  was  treated  in  \k 
Cannon   pl^^ings  as  devoting  the  social  and  indi\ddual  effecti 

^  als.  indiscriminately^  according  to  its  apparent  literal  imp 
ports,  to  the  payment  of  the  social  and  individual debtat 
But  to  have  so  construed  it  would  have  been  to  mab 
it  void,  and  therefoie  it  was  construed  distributivelyj 
according  to  the  probable  intent  of  the  grantor  aa 
the  justice  of  the  case.  To  be  sure,  the  court  in  tb; 
case  speak  of  reforming  the  deed,  but  that  seems  tl 
be  an  inapt  expression,  and  what  was  done  was  ratbi 
410]  to  construe  than  reform  the  deed.  The  court  has  i^ 
more  right  to  change  the  contract  of  the  parties  in 
deed  which  contains  no  condition  of  release  than  i 
one  which  does,  and  has  no  such  right  in  either  casa 
But  if  the  court  did  intend  to  reform  the  deeJ  in  tha 
case,  to  ^^ reach  the  real  justice  of  the  case  and  proli 
able  intention  of  the  grantor,*'  by  analogy  to  the  in 
stance  referred  to  by  Judge  Carr  of  ^'refoimingjoiii 
bonds,  and  making  them  operate  as  joint  and  several 
then  the  same  principle  applies  to  this  case,  notwiti 
standing  the  condition  of  release  contained  in  tli 
deed. 

Before  I  close  this  opinion,  I  beg  leave  to  remari 
that  I  came  into  this  court  with  strong  predilection 
against  that  course  of  our  own  decisions  whidihs 
tended  to  maintain  the  validity  of  such  a  deed  as  tb 
which  is  now  in  question — I  mean  a  deed  containii 
what  is  called  ''the  release  clause,"  or  a  condition  f 
a  personal  release  cf  the  debtor  upon  a  conveyance 
his  estate  for  the  payment  of  his  debts.  I  was  stroQg 
inclined  to  concur  in  the  views  expressed  on  this  su 
ject  by  Chancellor  Kent  and  Justice  Story,  besi^i 
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other   distinguished   jurists.      Peihaps  my  previous     1868. 
practice  had  tended  to  lead  me  into  this  Kne  of  thought    xem. 
and  preference.     In  the  case  of  Phippen  v.  Durham  ^^ — 
&  als.^  which  came  up  for  decision  shortly  after  1,  Aals. 
came  into  the  court,  I  took  occasion  to  express  this  canoon 
original  inclination  of  my  mind,   but  1  felt  myself     <^»^8- 
bound  to  bow  lo.  the  authority  of  the  case  of  Ship- 
withes  ex" or  v.    Cunningham^   <&e,,   and  I  therefore 
concurred  in  the  decision  which  was  made  in  Phip- 
pen  V.  Durham  cfe  aU.     The  longer  I  have  remained 
in  the  court,  the  more  convinced  I  have  become  of  the 
value  of  the  rule  of  stare  decisis.     And  I  regard  the 
mle  as  especially  valuable  in  its  application  to  cases 
arising  under  the  statute  of  fraudulent  conveyances. 
No  man  can  read  BurriU  on  Assignments^  in  which 
all  or  nearly  all  the  cases  on  this  subject  are  collected,        [411 
without  being  struck,  if  not  confounded,  by  the  great 
conflict  among  them.     Not  only  does  this  conflict  ex- 
ist between  the  decisions  of  one  State  and  those  of 
another,  but  often  the  decisions  of  the  same  State  are 
conflicting  in  themselves.     Courts,  after  going  in  one 
direction,  have  veered  about  and  gone  in  another  until 
the  Legislature  has  had  to  interpose  and  solve  the  diffi- 
culty.    Now  it  seems  to  me  to  be  wise  for  us  to  follow 
the  course  of  our  previous  decisions,  and  leave  it  to 
the  Legislature,  if  that  course  be  wrong,  to  make  a 
change.     The  propriety  of  doing  so  is  clearly  shown 
by  the  remarks  of  Judge  Allen,  in  Dance  <&  als,  v. 
Seaman  dh  als.j  11  Gratt.   780,  which  I  have  already 
quoted. 

I  will  further  remark,  that  I  feel  in  full  force  the  ar- 
gument founded  on  the  supposed  hardship  of  excluding 
the  plaintiffs  and  other  non-accepting  creditors  from 
any  participation  in  the  benefits  of  the  deed  in  this 
case,  when  there  was  so  much  apparent  doubt  and 
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1868.     diflBculty  as  to  the  construction  and  effect  of  the  deed. 

Term.    *^^  ^^^  consequence  of  accepting  its  terms.     But  the 
^    , —  supposed  hardship  arises,  not  from  the  peculiar  terms 

Aals.     and  effect  of  the  deed  in  this  case,  but  from  the  law, 
Cannon  ^hich  authorizes  a  debtor  in  failing  circumstances  to 

&  alfi.  gjyg  preferences  in  the  distribution  of  his  estate  among 
his  creditors,  and  to  require  a  personal  release  as  a 
condition  of  receiving  the  benefit  of  any  such  prefer- 
ences. Such  a  debu)r,  not  having  estate  enough  to 
pay  all  his  debts,  may,  of  his  own  mere  will  and  cap- 
rice, convey  his  estate  for  the  payment  of  a  portion  of 
them,  leaving  the  rest  wholly  unprovided  for;  and  the 
creditors  thus  excluded  would  have  no  leffcU  right  to 
complain.  A  fortiori^  it  would  seem,  creditors  to 
whom  an  election  is  given  to  participate  in  the  bene- 
fits of  the  deed,  but  who  declines  to  accept  its  terms, 
have  no  such  right  to  complain.  No  doubt  which  may 
exist  as  to  the  construction  of  the  deed,  nor  any  diji- 
412]  cultj/  which  may  arise  in  making  an  election,  can  aflfect 
the  case,  if  the  meaning  of  the  deed  can  be  ascer- 
tained and  it  was  not  intended  to  delay,  hinder  and  de- 
fraud creditors.  The  circumstances  which  create  the 
doubt  or  difficulty  may  tend  to  prove,  and  even  be 
in  themselves,  sufficient  to  prove  such  an  intention, 
and  make  the  deed  void;  but  if  no  such  intention  ex- 
isted, the  deed  is  valid.  It  is  not  enough,  therefore, 
for  the  appellants  to  show  that  it  was  doubtfol,  or  at 
least  not  certain,  when  the  deed  in  this  case  was  exe- 
cuted, whether  the  principle  decided  in  McOallough 
dc  als.  V.  SommerviUe  would  apply  to  it.  Parties  are 
presumed  to  know  the  law.  And  though  the  pre- 
sumption is  often  not  founded  in  fact,  it  is  yet  neces- 
sary, and  well  established  in  law.  The  deed  being 
valid,  and  its  construction  settled  by  the  decision  just 
referred  to,  the  accepting  creditors  are  entitled  to  tne 
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benefit  thereof  accordingly,  to  the  exclusion  of  the     1868. 

non-accepting  creditors.  Tem. 

The  foregoing  views  bring  me  to  the  conclusion  that  ~7r~, — 

there  is  no  error  in  the  order  dissolving  the  injunction  &  als. 

which  was  awarded  in  this  case,  and  that  it  ought  to  Cannon 

be  affirmed;  \vhich  is  the  only  question  presented  for  ^**^* 
tne  decision  of  this  court  on  this  appeal. 

JoYNEs,  J.  I  concur  in  the  opinion  delivered  by 
the  President,  and  I  do  noc  propose  to  add  anything 
to  his  discussion  of  the  case.  I  wish  to  say  a  word, 
however,  to  explain  my  views  of  the  case  of  McCul- 
lotcgh  &  als.  V.  Sommerville^  which  give  rise,  on  a 
former  occasion,  to  considerable  discussion  and  differ- 
ence of  opinion  in  this  court.  Morriss^  adm*r  Mor- 
riss  adm?T^  4  Gratt.  293.  In  that  case,  Judge 
Daniel,  with  whom  Judge  Brooke  concurred,  con- 
sidered the  case  of  McCuUough  <&  cUs.  v.  Sommerville 
as  decided  on  the  assumption  as  a  general  principle 
of  equity,  that  in  the  case  of  an  insolvent  partnership, 
the  partnership  assets  must  be  applied  to  the  payment 
of  the  partnership  debts,  and  the  separate  assets  of  the  [413 
partners  to  payment  of  their  separate  debts,  in  accord- 
ance with  the  rule  which  prevails  in  bankruptcy. 
Judge  Allen,  with  whom  Judge  Cabell  concurred, 
did  not  consider  the  case  as  proceeding  on  this  prin- 
ciple, and  confessed  himself  unable  to  understand  on 
what  ground  the  court  undertook  to  reform  the  deed, 
which  was  admitted  to  be  fair  and  bona  fide, 

T)ie  case,  as  it  seems  to  me,  may  either  have  pro- 
ceeded on  the  ground  supposed  by  Judge  Daniel,  or 
on  the  ground  that  as  Gillespie,  the  partner  of  McCul- 
loagh,  did  not  execute  the  deed,  the  partnership  credi- 
tors had  an  equity  through  him  to  charge  the  partner- 
ship assets  with  the  payment  of  their  debts.  Upon 
Vol.  XVIII — 56 
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1868.     either  ground,  the  partnership  assets  were  misapplied 

Tern,    ^y  ^^^  deed,  so  far  as  they  were  appropriated  to  the 
—  payment    of    the   individual   debts    of    McCnllough 

&als.     equally   with   the   debts   of    the    firm.     This   right 
Cannon  ^^  ^^^  partnership  creditors  was  treated   as  in  the 

&al8.  nature  of  an  equitable  lien,  which  the  separate  act  of 
one  partner  could  not  defeat.  It  became  necessary, 
therefore,  to  reform  the  deed,  so  as  to  secure  the  pre- 
ference of  the  partnership  creditors  in  respect  to  the 
partnership  debts.  The  arrangement  made  by  the 
deed  being  thus  disturbed  in  respect  to  the  partnership 
assets,  justice  to  the  individual  creditors  required  that 
a  corresponding  change  should  be  made  in  respect  to 
McCuilough's  individual  property.  This  was  so,  even 
if  there  was  no  general  rule  requiring  that  the  sepa- 
rate property  of  each  partner  should  be  devoted  first  to 
his  separate  debts. 

It  was  said  in  that  case,  that  this  reformation  of  the 
deed  would  effect  the  *' probable  intention  of  the 
grantor."  This  expression  is  obscure.  J'or  there  is 
no  evidence  in  the  case  that  McCullough  did  not  really 
intend  exactly  what  he  effected  by  the  terms  of  the 
deed,  namely,  a  blending  of  both  classes  of  propertr 
414]  and  of  both  classes  of  debts,  without  discriminatioiL 
But  I  suppose  the  meaning  of  the  court  to  be  only  thia, 
that  McCuUough  intended,  by  means  of  the  twoclasaei 
of  property,  to  provide  for  the  payment  of  both  classei 
of  debts,  and  that  he  probably  considered  that  the 
substantial  effect  of  the  arrangement  was, to  apply  to 
individual  property  to  the  payment  of  his  individml 
debts,  and  the  partnership  property  to  the  payment  rf 
the  partnership  debts.  The  intention  was  not  tta 
ground  on  which  the  court  proceeded  in  reformiif 
the  deed. 

Whatever  was  the  ground  on  which  the  court  pr> 
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ceeded  in  reforming  the  deed  in  that  case,  it  equally     1868. 
applies  in  this.     If  it  was  the  gi^ound  supposed  by    xera. 
Judge  Daniel,  it  of  course  applies  equally  in  the  present         , — 
case.     If  it  was  the  other  ground,  above  suggested     Aals. 
by  me,  it  also  applies  in  this  case,  because  Adams  did  Caniion 
not  execute  the  deed,  and  the  creditors  of  Rogers,     ^  *^^' 
Adams  &  Co.  have,  therefore,  a  right,  through  him, 
to  have  the  assets  of  that  firm  applied  first  to  the  pay- 
ment of  their  debts.     I  do  not  think  it  necessary, 
therefore,   to  determine  on  which  of  these  grounds 
McCuUough  cfe  als.    v.   SommervilU  proceeded.     In 
either  case,  it  is  a  direct  authority  for  the  decision 
which  we  now  make,  in  reference  to  the  construction 
and  effect  of  the  deed  in  the  present  case. 

But  if  McCuIlough  dk  als.  v.  SommerviUe  proceeded 
on  the  ground  that  the  partnership  assets  must,  by  a 
general  rule  of  equity,  be  applied  first  to  the  payment 
of  the  partnership  debts,  and  that  this  right  could  not 
be  controlled  by  the  execution  of  a  deed  of  trust,  I  do 
not  think  it  can  be  considered  as  necessarily  holding 
a  corresponding  aoctrine  in  reference  to  the  separate 
property  and  separate  debts  of  the  partners.  For,  as 
I  have  already  said,  justice  to  the  individual  creditors 
reqaured  that  the  deed  should  be  reformed  for  their 
benefit,  when  it  was  reformed  for  the  benefit  of  the 
partnership  creditors.  It  would  have  done  violence  [415 
to  the  intention  of  the  grantor,  as  well  as  to  the  claims 
of  his  separate  creditors,  to  reform  the  deed  in  one 
part  and  let  it  stand  as  to  the  other.  Besides,  what- 
ever may  be  the  general  rule  of  equity  in  the  applica- 
tion of  individual  and  partnership  assets,  it  is  very 
doubtful,  to  say  the  least,  whether  it  ought  to  control 
the  power  of  a  partner  to  appropriate  his  separate 
property,  by  deed  of  trust,  to  the  payment  of  his 
debts  as  a  partner  in  preference  to  his  separate  debts. 


Digiti 


ized  by  Google 


444  COURT    OF    APPEALS    OF    VIRGINIA. 

1808.     They  are  equally  his  debts,  and  equally  binding  on 

Term.    ^^^  ^^  ^^^'  ^^^  conscience.     In  Jackson  v.  Cornell^  1 

"T"'^ —  Sanf.  Ch.   K.   348,  it  was  held  by  Yioe-Chancelior 

Gordon  '  "^ 

<&al8.     San  ford,  that   a  partner  cannot  wake  a  valid  assign- 
Cannon  Kiont  of  his  individual  property  for  the  payment  of 

^  ^^^'  debts,  for  which  he  is  bound  as  a  partner,  in  prefer- 
ence to  his  individual  debts.  He  rested  the  decision  on 
the  ground  that  there  is  a  general  rule  of  equity  which 
requires  that,  in  case  of  insolvency,  the  separate 
property  of  a  partner  shall  be  applied  first  to  the  pay- 
ment of  his  separate  detts,  as  in  bankruptcy,  and  that 
the  partner  could  not  control  the  operation  of  this  rule 
by  an  assignment.  In  the  case  of  Whitely^  McConkey 
dk  Co.  V.  May  cfe  als. ,  decided  in  the  Circuit  Court  of 
Petersburg  in  1850  by  Judge  Scarburgh,  and  reported 
in  1  Liv.  N.  S.  Law  Mag.  442,  Ihe  cas3  of  Jackson  v. 
Cornell  was  expressly  overruled,  on  the  ground  that 
there  is  no  such  rule  of  equity  as  supposed  by  the  Viee- 
Chancellor,  and  it  was  held,  that  a  deed  of  trust  made 
by  an  insolvent  merchant,  by  which  he  conveyed  his 
individual  property  to  secure  the  payment  of  debts  for 
which  he  *vas  bound  as  a  partner,  in  preference  to  his 
individual  debts,  was  valid.  I  applied  to  this  court  in 
term  for  an  appeal,  citing  Jackson  v.  Cornell  and  Mc- 
CulUngh  (&  als.  v.  Sommei^Ule^  but  the  application 
was  denied. 

With  these  explanations,  I  am  content  to  folloTi  the 
authority  of  McCuHoxufh  &  als,  v.  SornmervUle  in  ihis 
416]  case.  It  removes  the  only  difficulty  I  have  felt.  The 
hardship  complained  of  by  the  appellants  is  chargeable 
to  the  doctrine  long  since  fully  established  by  the  de- 
cisions of  this  court,  that  an  insolvent  debtor  may  con- 
vey his  property  in  trust  for  such  of  his  creditors  as  he 
may  choose  to  prefer,  and  exact  a  release  as  a  condition 
of  participation  in  the  trust  fund. 
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Rives,  J.     There  is  only  one  provision  of  the  deed     1868. 
of  trust  in  this  case  which  admits  of  serious  question    xeni. 
and  debate.      It  is  the  second  clause,   wherebv  the  — ~", — 
trustee  is  required  to  ''distribute  ratably  any  surplus     &als. 
remaining  after  the  discharge  of  the  debts  in  schedule  cannon 
B,  among  such  of  the  creditors  of  the  firm  of  Rogers,     *^  ^^^• 
Riddick  &  Co.  and  of  the  late  firm  of  Rogers,  Adams 
&  Co.  embraced  in  the  schedule  marked  C  as  shall, 
within  the  period  named,  sign  the  deed — thereby  ac- 
cept such  ratable  dividend  in  discharge  of  the  debt  due 
them,  by  the  said  firms  of  Rogers,  Riddick  &  Co.  and 
of  Rogers,  Adams  &  Co. ,  and  thereby  agree  to  release 
said  several  firms  and  the  members  thereof  from  all 
manner  of  obligation  or  liability  at  law  or  in  equity 
on  account  of  said  debts."     That  it  is  the  right  and 
privilege  of  a  debtor,  devoting  his  whole  property  by 
deed  to  the  payment  of  his  debts,  to  prefer  one  credi- 
tor or  class  of  creditors  to  another;  and  to  exact  a  re- 
lease of  them,  is  fully  established  by  the  decisions  of 
ihis  court.     I,  also,  fully  concur  with  the  President 
in  the  satisfactory  and  conclusive  replies  he  has  given 
to  the  other  exceptions  of  the  appellants  to  this  deed. 
But  after  mature  reflection,   I  am  unable  to  give  my 
assent  to  his  treatment,  of  this  particular  provision  of 
the  deed,  that  I  have  just  cited.     I  cannot,  therefore, 
avoid  with  propriety  a  concise  statement  of  the  grounds 
of  my  dissent. 

AU  of  the  debts  provided  for  in  this  deed,  with  the 
exception,  perhaps,  of  house  rent,  are  partnership 
debts;  and  the  effects,  partnership  effects,  with  the  [417 
exception  of  the  Texas  lands  belonging  to  Wm.  H. 
Rogers  individually.  But  the  vice  of  the  deed,  consists 
in  the  confusion  of  the  social  assets  and  social  debts  of 
two  separate  firms,  namely,  of  Rogers,  Riddick  &  Co. 
and  Rogers,  Adams  &  Co.    This  is  more  startling  upon 
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1868.     a  comparison  of  the  respective  condition  of  these  firms; 

Term.     ^^^  former,  exhibiting  a  surplus  of  assets  beyond  liablli- 

"T""*^ —  ties  of  $25,279. 59 ;  and  the  latter,  a  similar  sui  plus  of 
Gordon  ^      7  ?  7  r 

&al8.  only  $4,414.19.  The  competency  of  Wa.  H.  Rogers 
Cannon  and  James  E.  Riddick  to  convey  by  this  deed,  the  assets 
&als.  Qf  Rogers,  Adams  &  Co.  is  not  contested;  but  where 
do  the  parties  tc  this  deed  get  ttie  right  to  bring  the 
creditors  of  Rogers,  Adams  &  Co.  into  a  latable  par- 
ticipation with  the  creditors  of  Rogers,  Riddick  &  Co. 
in  the  assets  of  the  lattei  firm  ?  It  is  conceded,  no 
such  right  exists;  and  that  if  such  is  the  true  legal 
effect  of  this  provision,  it  is  invalid.  But  it  is  claimed 
that  this  court  has  a  right  to  reform  the  deed  in  this 
respect,  and  require  these  partnerships  to  be  settled 
separately  and  apart,  by  devoting  to  each  its  own  pai- 
ticular  account;  of  social  assei^s  and  social  liabilities.  It 
would  be  too  monstrous  to  suppose  that  the  individual 
members  of  the  firm  of  Rogers,  Riddick  &  Co.  conW 
by  any  device  bring  the  creditors  of  another  firm  into 
the  distribution  of  their  social  effects.  It  Avould  be  a 
voluntary  provision,  without  consideration,  and  there- 
fore void,  to  attempt  thus  tc  create  a  lien  in  favor  cf 
creditors  of  another  concern,  to  which  some  of  U» 
gr  intors  in  the  deed  chanced  to  belong. 

But  it  is  asserted,  that  while  such  is  the  plain  and 
unmistakable  declaration  of  the  deed,  the  law  ascribes 
to  it  a  different  effect,  and  construes  it  distrU/uUvdy 
in  reference  to  the  tvro  partnerships.  This  pretensioa 
seems  to  me  to  proceed  from  a  misconception  of  the 
case  of  McCallough  <&  als,  v.  Sommerville^  8  Lei|^ 
415,  which  is  relied  upon  for  this  position.  The  grounds 
418]  of  discrimination  are  not  obscure.  In  that  case,  thi 
confusion  was  ot  private^  with  social  debts  and  assets 
On  the  face  of  that  deed,  there  was  no  mention  or  ap- 
pearance of  a  part/nership  ;  the  evidence  of  it  wase** 
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trinsic  ;  and  it  was  due  to  subsequent  revelations  that  1868. 

it  appeared  that  the  grantor  had  by  his  deed  jumbled  Term, 
his  individual  with  his  social  funds.     But  here  it  is 


Gordon 
not  a  question  of  that  kind;  there  is  no  mingling  of     &al8. 

individual  with  partnreship  funds  in  the  sense  in  cannon 
which  I  am  now  treating  this  case;  but  the  attempt  is  ^*^^- 
made  to  throw  into  hotch-potch  the  respective  assets  of 
two  separate  firms,  and  bind  the  creditors  of  each  to 
a  ratable  distribution  thereof.  In  that  case,  the  refor- 
mation of  the  deed  was  predicated  of  the  intention  of 
the  grantor.  Judge  Carr  imputes  this  commingling 
of  private  with  social  funds  to  ''Hgnorance  and  mis- 
take ;^^  and  the  decree  of  the  court  conclusively  shows 
that  t^s  distributive  construction  was  resorted  to  as  the 
means  of  arriving  at  ^Hhe  justice  of  the  case  and  the 
prdbahle  inient  of  the  grantor. ' '  Its  language  is, '  *  that 
as  the  purpose  of  the  deed  was  to  provide  for  certain 
bona  fde  creditors  of  the  firm,  as  well  as  for  individual 
creditors  of  said  Edward  McCullough,  although  the 
deed  does  not  devote  the  social  fund  exclusively  to  the 
social  creditors,  and  the  separate  fund  to  the  individual 
ci editors ;  yet  it  will  be  proper  for  the  court,  in  the 
exercise  of  its  undoubted  powers,  to  reform  the  deed 
in  this  respect,  by  throwing  each  class  of  creditors 
upon  its  own  fund,  and  thus  reach  the  justice  of  the 
case  and  the  probable  intent  of  the  grantor."  No 
wrong  or  injury  could  result  from  this  course.  It  was 
the  dedication  of  the  individual  property  to  individual 
debts,  and  of  social  assets  to  social  debts;  and  could 
not  be  said  to  contravene  the  intentions  of  the  grantor, 
if  it  did  not  promote  them,  as  was  alleged.  But  no 
such  principle  exists  here;  the  intention  here  is  clear 
that  creditors  of  two  separate  firms  shall  be  required 
to  assent  to  the  ratable  distribution  of  the  respective  [419 
assets  among  them  in  common,  and  the  acceptance  of 
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1868.  such  ratable  dividends  in  discharge  of  their  debt 
Term,  under  the  penalty  of  forfeiting  all  interest  in  the  tmi 
If,  therefore,  this  clause  is  to  be  reformed  in  the 


Gordon 

&  als.     at  bar,  let  be  done  so  as  to  preclude  injury  to  the 
Camion    plainants  in  this  suit,  by  not  leaving  them  exposed 

&  als.  ^ijjg  penalty.  The  language  held  out  to  them  is  li 
tually  this  :  *' Your  objection  to  the  provision  entitlii 
the  creditors  of  another  fiim  to  share  with  you  in  tl 
assets  of  Rogers,  Riddick  &  Co.  is  propei ;  this  pro^ 
sion  is  invalid  ana  inoperative;  but  yet  you  must  abi( 
the  penalty  you  have  incurred  by  failing  to  sigD  th 
deed  in  the  presciibed  time;  and  while  the  deed  is  r 
formed  in  this  respect,  you  take  nothing  by  it,  but  t! 
benefit  enures  to  others.  '  What  is  the  excuse  for 
partial  emendation  of  the  deed  ?  It  is  that  the  1^ 
effect  of  it  should  have  been  known  to  the  compli 
ants,  and  they  should  have  signed  the  deed  and  idi( 
upon  obtaining  this  redress.  But  in  my  view,  th 
case  of  McCullough  <&  als.  v.  SommerviUe  is  authoril 
only  for  this  position,  namely,  that  where  the  effec 
of  a  firm  and  its  acting  partner  are  promiscuously  d 
voted  by  trust  deed  to  individual  and  social  debts,  tl 
court  will  throw  each  class  on  its  peculiar  fund;  ai 
is,  by  no  means,  authority  for  this  other  position,  th: 
the  court  will  proceed  a  step  further,  and  uphold, 
analogy  thereto,  the  jumbling  of  two  partnership  m 
cerns  through  this  ingenious  function  of  constmii 
distiibutively  such  a  different  provision  for  the  adJM 
ment  of  partnerships.  Rogers,  Riddick  &  Co. ,  if  tlH 
had  made  a  common  provision  for  social  debts  and 
debts  of  the  individual  members  of  that  firm, 
have  been  well  understood  by  their  creditors,  or, 
least,  the  legal  advisers  of  such  creditors,  under 
treatment  of  such  a  provision  in  this  case  of  J/f?Ci 
loujjh  V.  SommerviUe  I  but  when  they  undertook. 
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by  this  deed,  to  bring  the  creditors  of  another  partner-     1868. 

ship,  namely,  Rogers,  Adams  &  Co.,  into  the  distribn-    Term. 

tion  of  their  social  assets,  namely,  the  eflfects  of  Rog-  ^    , 

ers,  Riddick  &  Co.  and  e  converao^  what  countenance     &  als. 

is  afforded  by  that  case  to  the  wholly  different  preten-  Cannon 

sion  here  ?     It  is  allowable,  under  that  decision,  to    *  ?i^- ^ 

[420 
confound  in  a  trust,  private  with  social  funds  and 

debts,  and  the  apparent  wrong  is  rectified  by  an 
equitable  adjustment  thereof  in  the  mode  already  in- 
dicated; but  I  most  respectfully  submit,  it  is  no  more 
allowable  for  one  partnership  to  charge  its  assets  with 
the  debts  of  dJioihet  pa/rtnership^  than  it  would  be  for 
an  individual  to  charge  his  assets  with  the  debt  of 
anothei . 

Let  us  look  into  the  principle  of  that  decision.  Mc- 
Cullough  was  responsible  in  solido  for  the  partnership 
debts  no  less  than  for  the  individual  debts;  aod  there 
was,  therefore,  no  objection  to  reform  the  deed  in  this 
particular,  either  in  conformity  with  the  legal  pre- 
sumption of  his  intention,  or  with  a  fixed  rule  of  equit- 
able construction  or  relief.  But  Rogers,  Riddick  & 
Go.  were  not  responsible,  as  a  firm  nor  as  individual 
members,  for  the  debts  of  Rogers,  Adams  &  Co.,  and 
it  was  not  competent  for  them  to  dedicate  the  respec- 
tive assets  of  each  interchangeably  to  the  common 
ratable  satisfaction  of  the  respective  creditors  of  each. 
Sach  ao  attempt  is  simply  nugatory;  it  is  voluntary 
and  without  consideration  moving  from  the  creditors 
of  Rogers,  Adams  &  Co.  to  the  grantors  in  the  deed. 
Especially  should  this  attempt  be  avoided,  when  we 
consider  the  feature  of  a  release,  which  did  not  exist 
in  the  case  of  McCidlough  <&  als,  v.  Som7?ierville,  In 
the  case  of  Phippen  v.  Durham  cfe  als,^  8  Gratt.  478. 
Judge  Baldwin,  in  treating  of  this  condition  of  a  re- 
lease, uses  this  language  :  ''The  effect  of  such  a  con- 

VoL.  XVIII — 57 
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iS^'JS.     dition  is  to  give  the  whole  benefit  of  the  trust  to  the 
Term,    creditors  who  comply  with  it,  to  the  exclusion  of  those 

"T;    ;       who  fail  to  do  so  within  the  prescribed  period.     It 

<&als.    has  somewhat  the  nature  of  a  forfeiture;  and  there 

Cannon  Ought  to  be  perfect  fairness  and  good  faith  on  the  part 

4.^  1*^  ^^  ^®  creditors  seeking  to  avail  themselves  of  it. "  It 
seems  to  me  scarcely  consistent  with  * 'fairness  and 
good  faith''  to  give  to  the  signing  creditors  alone,  the 
benefit  of  the  reformation  of  the  deed  accorded  in  this 
case;  and  to  exclude  therefrom  the  victims  of  this  for- 
feiture. The  penalty  is  an  integral  part  of  this 
clause;  it  cannot  be  sepaiated  from  it;  and,  in  my 
view,  should  share  its  fate. 

This  case  of  McCuUough  <&  als.  SommerviUs  subse- 
quently became  the  subject  of  examinatian  and  discus- 
sion in  Morris^  adnCr  v.  Morris*  adm^r  cfe  dU.^  4 
Gratt.  293.  Judges  Daniel  and  Brooke  united  in  con- 
sidering this  case  as  establishing  that  the  rule  in  bank- 
ruptcy affecting  separate  and  joint  creditors  in  their 
resort  to  individual  and  joint  funds  was  to  be  regarded 
as  a  general  rule  of  equity  prevailing  in  this  Common- 
wealth. On  the  contrary,  Judges  Allen  and  Cabell 
did  not  so  interpret  this  authority;  but  considered  the 
reforming  of  the  deed,  by  throwing  each  class  of 
creditors  in  its  appiopriate  fund,  as  the  means  adopted 
by  ihe  court  of  'reaching  the  justice  of  the  case  and 
the  probable  intention  of  the  grantor."  The  court 
was  thus  divided  in  opinion;  and  the  instruction  of 
the  Judge  below  to  the  commissioner  stood,  namely, 
^*that  joint  or  partnership  creditors  were  not  entitled 
to  credit  out  of  the  separate  estate  of  a  partner  until 
separate  creditors  were  paid."  This  is  conformable 
to  the  doctrine  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Murrill  et,  al.  v.  NeiU  et.  cU.y  S 
now.  U.  S.  R.  414. 
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So  far  as  this  present  case  is  concerned,  it  is  not,  in     1868. 
my  ^iew,  material  to  settle  the  question  growing  out    Term, 
of  these  discussions  upcn  the  case  of  McCultotigh  cfe  "t;    "^ 
ah.  V.  Sommercills  in  the  latter  one  of  Morris*  admW     &  als. 
V.  Morris^  adm?r  <k  als.     Whether  the  reference  of  Cannon 
such  classes  of  creditors  to  their  respective  funds  is  a    **^^- 
fixed  rule  of  equitable  interposition  in  all  cases,  or       [422 
fluctuates  with  the  actual  or  presumed  intention  of  the 
grantor  in  each  case,  is  a  question  that  has  no  bearing 
upon  this  commingling  of  the  accounts  of  one  partner- 
ship with  the  accounts  of  another  partnership.     For 
the  present,  therefore,  I  may  content  myself  with  the 
convenient  refuge,  ^''non  nonstrum^  tantas  componere 
lites.'' 

It  is  pertinent  to  our  present  inquiry  to  cite  a  strik- 
ing criticism  of  Judge  Allen  upon  this  case  of  McCvl- 
lough  cfe  als.  v.  Sommerville  in  these  words:  ^* Where 
the  court  found  their  authority  to  reform  a  deed  so  as 
materially  to  change  its  operation,  after  just  determin- 
ing it  was  made  in  good  faith  and  by  a  party  having 
full  authority  to  convey,  I  am  at  a  loss  to  conceive; 
and  this,  too,  without  any  evidence  of  mistake  on  the 
part  of  the  grantor."  How  much  more  questionable 
is  this  intervention  in  the  case  at  bar,  when  it  is  in 
contravention  oi  the  clear  intention  and  the  whole 
scheme  of  the  deed ;  and  of  the  justice  of  the  case  in 
excluding  the  penalty  or  forfeiture  from  the  scope  of 
the  decreed  refo^rraation  of  the  deed  ? 

I  do  not  object  to  the  reforming  of  the  deed ;  I  may 
question  and  doubt  the  authority  to  do  so;  such  relief, 
so  far  as  it  goes,  meets  my  concurrence;  but  it  stops 
short  of  the  full  redress  to  which,  I  think,  the  com- 
plainants are  entitled. 

This  brings  me  to  consider  the  most  material  point 
of  mv  dissent.     It  consists  in  inv  view  and  treatment 
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1868.  of  this  obnoxious  clause  of  the  deed.  I  cannot  agree 
Term.  ^  ascribing  to  it  a  legal  import  in  conflict  with  its 
terms.     I    have    endeavored   to   show   there  is   no 


Gordon 
&  als.    authority  for  doing  so.     I  cannot  defeat  its  operation 

Cannon  ^7  such  a  construction,  however  ingenious ;  nor  can  I 

&  als.    consent,  while  overruling  it  as  to  signing  creditors,  to 

leave  it  in  full  force  against  the  non-signing^  whose 

objections  to  it  are  virtually  sustained  by  the  court 

here. 

I  regard  the  whole  clause,  inclusive  of  the  penalty, 

423]  as  invalid  and  inoperative.  I  do  not  impeach  the  h(ma 
fides  of  the  grantors — I  do  not  stigmatise  the  claose 
as  actual  fraud;  it  is,  doubtless,  constructively  so,  be- 
cause of  foisting  upon  one  partnership  creditors  of 
another  partnership,  and  therefore  stpangers  to  it 
The  question  therefors  arises,  whether  it  can  be  sepa- 
rately annulled  without  setting  aside  the  whole  deei 
Actual  fraud,  within  the  cognizance  of  the  parties, 
would  vitiate  the  whole  deed;  but  no  principle  of  law 
or  reason  seems  to  nee  to  inhibit  the  setting  aside  of 
an  illegal  and,  therefore,  an  inoperative  clause,  at  the 
same  time  that  other  parts  of  the  deed  are  sustainei 
Even  in  the  case  of  actual  fraud  affecting  some  of  the 
debts  secured  by  the  deed,  this  court  has  declined  to 
pronounce  a  conveyance  thus  minted  void  as  to  a  fur 
and  bona  fide  creditor,  having  no  notice  of  any  dis- 
honest purpose  on  the  part  of  the  grantor,  so  far  as 
his  indemnity  was  concerned.  This  was  the  caseot 
Billups  V.  Sears  <&  als.^  5  Gratt.  31.  This  doctriM 
lodges  with  the  court  a  virtual  function  of  expurgaiim^ 
and  is  far  ahead  of  the  modest  pretension  I  advance* 
to  annul  an  inoperative  clause  cf  a  trust  deed.  Btfl 
this  question  has  been  so  fully  examined,  and  Al' 
authorities  so  satisfactorily  cited  and  reviewed  bf 
Judge  Tucker  in  the  case  of  Skip^oitK^s  ex^or  v.  ftfli* 
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ningham  d:  als.^  8  Leigh  271,  I  cannot  better  set  forth     1868. 
and  corroborate  my  views  than  by  a  copious  extract     Term, 
from  his  opinion  in  that  case.     It  will  save  any  expo-  ^    , 
sition  of  my  own  views  upon  this  point,  or  any  com-     &al8. 
ment  upon  the  authorities  he  cites.     It  will  also  be  Cannon 
seen  that  he  foreshadows  and  justifies  by  anticipation     ^  ^' 
the  decision  I  have  just  quoted  of  BUlups  v.  Sears  tfe 
ofo.     He  says,  on  page  293:  '*I  cannot  agree  that  all 
the  creditors  are  to  lose  the  benefit  of  this  security  for 
the  payment  of  their  debts  because  an  improper  pro- 
vision, deemed  fraudulent  by  construction  of  lavt ,  has 
been  inseited  in  the  deed.     I  am  aware  that  a  distinc- 
tion has  been  taken  and  sustained  in  some  cases  be-       [424 
tween  a  deed  avoided  by  statute  and  one  which  is 
only  constructively  fraudulent  upon  equitable  princi- 
ples.    14  Johns.  R.  458;  20  Id.  442.     But  I  think 
there  is  another  distinction.     Where  a  deed  is  made 
for  the  security  of  various  cieditors,  whose  claims  are 
distinct  and  unmingled  with  each  other,  and   where 
part  are  illegal  and  fraudulent,  and  another  part  are  fair 
and  untainted  with  fraud,  the  security  shall  not  be 
avoided  as  to  the  latter,  provided  they  have  given  no 
aid  in  any  way  to  the  concoction  of  the  fraud.     A 
deed  of  that  character  ought  to  be  considered  distribu- 
tively,   and,    while  it  is  avoided   in  part,   it  should 
be  effectual  as  far  as  it  is  good.     If  it  were  other- 
wise, then  a  deed  of  trust  to  secure  the  payment  of 
ninety-nine  just  debts  would  be  avoided  by  the  fact 
that  the  hundredth  was  for  usury  or  gaming;  for  the 
statute  has  declared  all  gambling  or  usurious  secu- 
rities to   be   void.      This    cannot    be;    and   accord- 
ingly this  court,  in  the  case  of  Kemper  v.  Kemper^ 
dbc.^  3  Rand.  8,  decided  that  where  the  transaction  is 
of  such  a  nature  that  the  good  consideration   can  be 
separated  from  the  bad,  the  court  will  separate  them. 
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1868.     and  consider  the  deed  valid  so  far  as  it  is  entirely  dis- 

Term.    tinct  from  and  unaffected  by  the  illegal  consideration. 
"7~~j       So,  in  Skipwith  v.  Strother^  c&c.^  3  Rand.  214,  where 

&  als.    part  of  a  bond  was  for  gaming,  and  so  in  Fleetwood  t. 
Cannon  ^'i^^^^^,  2  Atk.  467,  there  cited,  a  mortgage,  in  part  for 

&  als.  money  lost  at  play,  was  avoided  as  to  that,  but  held  as  a 
security  for  what  was  justly  due.  I  am  aware,  indeed, 
that  in  Garland  v.  Rives,  the  deed  was  avoided  in  Mo; 
but  there  a  gross  fraud  was  committed  upon  the  credi- 
tor, and  the  case  affords  no  precedent  for  the  case  at  bar. 
But  even  in  that  case,  Judge  Green  admits  that  a  d^ 
may  be  good  as  to  part  of  the  grantees  and  void  as  to 
others.  4  Rand.  309.  As  where  a  deed  is  made  to 
secure  a  just  debt,  and  the  equity  of  redemption  is 
reserved  to  a  stranger  or  to  the  family  of  the  debtor; 
425]  such  a  deed  would  be  valid  as  to  the  creditor,  but  Toid 
in  respect  to  other  creditors  as  to  the  reservation  cf 
the  equity  of  redemption.  Ibid.  So  here  the  deed 
is  truly  of  no  effect  as  to  other  creditors  in  so  far  as 
the  surplus  goes;  but  it  is  valid  and  available  as  a 
security  to  the  creditors  specified,  and  those  assentiog 
to  the  composition." 

The  authority  of  this  opinion,  and  the  force  of  its 
reasoning,  justify  the  conclusion  that  the  obnoxious 
provision  of  this  deed  can  be  separated  from  its  other 
provisions  and  annulled  without  affecting  them.  I 
do  not  understand  my  brothers  as  disagreeing  with 
me  upon  the  illegality  of  subjecting  the  assets  of  two 
concerns  intercha7igeaJ}ly  to  the  creditors  of  each;  Iwt 
they  remedy  it  by  a  reformation  of  the  deed,  which  I 
think  questionable,  and  not  sanctioned  by  the  authoiitr 
of  McCullough  (&  als,  v.  SommerviUe,  which  they  in- 
voke to  that  end.  Besides,  they  leave  in  force  the 
condition  of  forfeiture  annexed  to  this  invalid  provi- 
sion.    The  relief  which  I  am  disposed  to  grant  would 
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be  the  abrogation  of  the  whole  clause  as  illegal  and     1868. 
inoperative,  while  the  bona  fides  of  the  deed,  and  its     Term. 


obligations  in  other  respects,  are  not  assailed.     In  "7~j 
this  difference  of  opinion,  therefore,  I  may  be  per-     &  als. 
mitted  to  take  to  myself  the  consolation  of  believing  cannon 
that,  in  my  disposal  of  this  case,  no  hardship  or  in  jus-     ^  *^^* 
tice  would  ensue  upon  the  failure  to  sign  a  deed  with 
a  provision  admitted  to  be  illegal,  but  claimed  here  to 
be  susceptible  of  an  equitable  interpretation  at  war 
with  its  terms. 

For  these  reasons,  I  cannot  concur  in  the  affirmance 
of  the  decree  below. 

Decree  affirmed. 
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Bicfimonft. 

1868.  Dearino's  adm^x  v.  Ruoker. 

April 
Term. 
426J  May  7. 

1.  Where  the  parties  to  a  cause  waive  a  jury  and  submit  the  whole 

case  to  the  decision  of  the  court,  upon  a  ^tement  of  &cts 
agreed,  this  statement  is  not  to  be  treated  as  a  special  verdict 
or  a  case  agreed  in  lieu  of  a  special  verdict ;  but  the  coort 
may  make  any  inferences  from  the  facts  stated  that  a  jury 
might  have  made. 

2.  R  owes  D  for  money  received  of  or  for  D  at  several  periods 

before  June  14th,  1862.  On  that  day  the  account  is  stated, 
interest  charged,  amount  ascertained,  and  check  given  for  it ; 
which  if  presented  at  bank,  would  have  been  paid  in  Con- 
federate money ;  and  R  makes  entry  on  his  books,  closing 
the  account.  On  same  day,  D  returns  the  check  and  takes 
R's  note  for  the  amount,  payable  January  1st,  1863.    Held  : 

1.  The  bond  is  a  new  transaction,  unaffected  by  the  previous 

dealings  between  the  parties ;  and  is  a  bond  for  the  loan 
of  Confederate  money. 

2.  Under  the  act  of  March  3,  1866,  for  scaling  Confederate 

debts,  th^  time  for  the  payment  of  the  debt  is  the  date 
at  which  the  scale  of  depreciation  should  be  ascertained 
and  applied. 

3.  To  the  value  of  Confederate   notes,    thus   ascertained, 

nothing  should  be  added  on  account  of  the  present 
depreciation  of  current  paper  money  compared  with 
gold. 

On  the  15th  of  January,  1866,  Jane  E.  Dearing, 

executrix  of  William  Dearing,  brought  an  action  of 

debt  against  A.  B.  Kucker,  in  the  Circuit  Court  of 

427]        Lynchburg,   on  a   bond  for   $3,822.74,    dated    14th 
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June,  1862,  payable  on  the  1st  of  January,  1863,  1868. 
with  interest  at  the  rate  of  ^per  cent,  from  the  date.  x^m. 
Issue  was  joined  on  the  plea  of  payment,  and  the  ^  :  r 
parties  waived  a  jnry  and  agreed  their  case  to  the  fol-  adm'x 
lowing  eflfect:  that  the  defendant  was  indebted  to  the  Rucker. 
plaintiff's  decedent  on  the  1st  of  January,  1862,  in 
the  sum  of  $1,362.13  for  transactions  before  that  time 
had  between  them;  that  on  the  13th  of  February, 
1862,  he  received  cash  of  said  decedent,  |1,491.81; 
that  on  the  14th  of  June,  1862,  he  received  for  said 
decedent,  on  account  of  sales  of  wool  and  other 
articles  sold  by  defendant  as  the  commission  merchant 
of  said  decedent,  $822.74;  and  upon  a  settlement  be- 
iweeD  the  parties  on  that  day,  the  defendant  was 
found  indebted  to  said  decedent  in  the  sum  of 
$3,822.74,  which  included  some  interest  that  had  ac- 
ciued  on  the  sums  which  had  remained  in  the  hands 
of  the  defendant;  that  the  defendant  drew  his  check 
on  one  of  the  banks  of  the  city  (Lynchburg)  for  the 
said  sum,  in  favor  of  the  decedent;  that  the  check,  if 
presented  at  the  bank,  would  have  been  paid  in  cur- 
lency,  as  the  defendant  had  the  same  to  his  credit  on 
the  books  of  the  bank;  which  check  the  plaintiff's 
decedent  accepted,  and  the  defendant  balanced  the 
accounts  upon  his  books ;  that  after  the  decedent  had 
so  accepted  the  defendant's  check,  he  represented  to 
defendant  tliat  he  had  no  use  for  the  money,  and  that 
it  would  be  an  accommodation  to  him  for  the  defen- 
dant to  retain  it;  which,  at  length,  the  defendant 
^reed,  as  an  accommodation  to  the  decedent,  to  do; 
but  upon  condition  that  h^  should  be  allowed  to  pay 
it  off  on  the  1st  of  January  next  following,  and  should 
pay  interest  at  the  rat^  of  4  per  cent,  per  annum  only ; 
that  the  bond  in  the  declaration  mentioned  (which, 
with  the  endorsement  of  a  credit  of  $400,  October 
Vol.  xviii — 58 
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1868.     24th,  1865,  thereon  is  set  out  in  haec  verba\  was  then 

Term,    executed  and  delivered,  and  the  check  returned  to  the 

^     .    ,  defendant.     That  in  December,    1861,  and  in  1862, 
Deanng  8  '  ' 

adm'x  and  down  to  the  close  of  the  war  in  Apiil,  1865,  the 
Rucker.  treasury  notes  of  the  Confederate  States  were  in  gen- 
428]  eral  circulation  as  currency  in  the  said  city;  that  they 
were  constantly  dimioishing  in  value  from  the  1st  of 
January,  1862,  to  the  end  of  the  war;  that  a  table* 
which  is  set  out  in  the  record  in  haec  verba^  shows  the 
value  of  said  currency  in  gold  at  various  times  in  the 
said  city;  (from  which  table  it  appears  that  a  dollar  in 
gold  was  worth  in  said  currency  $1.25  in  January  and 
February,  1862,  $1.50  in  June,  1862,  and  $3  in  Janu- 
ary, 1863);  that  on  the  day  of  the  trial,  the  premium 
on  gold,  in  legal  tender  notes  cf  the  United  States,  was 
50  per  centum  in  said  city ;  that  the  decedent  died  be- 
fore the  bond  became  due,  and  there  was  no  adminis- 
tration on  his  estate  on  the  1st  of  January,  1863;  and 
that  on  the  24th  of  October,  1865,  defendant  paid  to 
plaintiff  $400  :n  United  States  currency,  on  account 
of  said  bond. 

The  Circuit  Court  was  of  opinion,  upon  the  case 
agreed,  that  even  if  the  bond  aforesaid  should  be 
scaled  at  all,  on  account  of  the  fact  that  it  was  under- 
stood between  the  parties,  although  nothing  was  said 
as  to  the  kind  of  currency  in  which  the  same  \ias 
payable,  that  it  was  payable  in  Confederate  currency; 
yet  inasmuch  as  $1,361.13  of  said  bond  was  due  oo 
the  1st  day  of  January,  1862,  and  $1,491.81  on  the 
13th  of  February,  1862,  and  the  residue  on  the  day 
of  the  date  of  the  bond,  part  of  which  residue  was  in- 
terest on  said  first  mentioned  sums;  and  inasmuch  as 
the  interest  to  be  paid  was  only  at  the  rate  of  ^  per 
cent,  per  annum ^  the  defendant  would  have  no  reason 
to  complain  if  the  date  of  the  bond  was  taken  as  the 
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time  at  which  the  scale  should  be  applied.     And  it  .  1868. 

appearing  by  the  case  agreed  that  $100  in  gold  was,    Term. 

in  the  month  of  June,  1862,  and  at  the  date  of  ther — : — -• 
'  '  Deanng's 

bond,  worth  $150  in  Confederate  treasury  notes,  and  adm'x 
that  $100  in  gold  was,  on  the  day  of  the  trial,  worth  RuJker. 
$150  in  legal  tender  notes  of  the  Uxiited  States;  so  [429 
that,  if  the  scale  were  applied  and  the  amount  due  by 
the  defendant  were  reduced  to  United  States  national 
cmrency,  the  amount  of  the  bond  would  be  the  sum  for 
which  judgment  should  be  rendered;  for  it  seemed  to 
the  court  that  if  the  judgment  were  rendered  only  for 
the  amount  ascertained,  after  applying  the  scale,  in 
gold,  the  same  might  be  discharged  by  the  payment 
of  legal  tender  notes,  while  the  gold  is  actually  worth 
60  per  cent,  premium  in  legal  tender  notes.  There- 
fore, the  court  rendered  judgment  for  the  amount  of 
the  bond,  with  iper  cent,  interest  from  its  date,  and 
costs,  subject  to  a  credit  of  $400  paid  October  24, 
1865,  disper  endorsement  on  the  bond. 

To  this  judgment  of  the  Circuit  Court,  a  supersedeas 
was  awarded  by  the  District  Court  holden  at  Lynch- 
burg; and  the  cause  having  been  heard  in  that  court, 
it  was  of  opinion: 

1st.  That  upon  the  facts  stated  in  the  case  agreed, 
the  bond  aforesaid  ought  to  be  regarde<i,  for  the  pur- 
poses of  the  action,  as  a  new  transaction,  unaffected 
by  the  previous  dealings  between  the  parties,  which 
bad  been  fully  closed  and  settled  before  the  execution 
of  said  bond. 

2d.  That  if,  according  to  the  true  intent  of  the 
l-arties  to  the  bond,  the  sum  was  payable  in  Confede- 
rate States  treasury  notes,  then,  upon  the  facts 
agreed,  the  defendant  in  error  in  that  court  was  en- 
titled to  recover  judgment  in  the  action  for  the  value 
of  the  amount  of  such  notes,  payable  on  said   bond, 
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1868.     scaled  according  to  the  value  of  said  notes  in  reference 
Terai.    ^  g^ldj  ^^  ^fa®  1st  day  of  January,  1863,  the  case 

j^     : — r  agreed  not  furnishing  the  materials  for  applying  any 
adm*x    other  scale,  if  any  other  ought  to  be  applied  in  this  or 

Rucker.  ^^  ^^7  case]  as  to  which  the  court  expressed  no  opinion; 
and  that  to  the  value  so  ascertained  nothing  should 
be  added  on  account  of  the  present  depreciation  of 
paper   money   as  compared   with  gold.     The   court 

430]  can  only  render  judgment  for  money  generally, 
without  designating  what  is  to  be  regarded  as  money; 
and  no  question  can  arise  as  to  the  obligation  on  the 
part  of  the  defendant  in  error  to  accept  payment  in 
United  States  treasury  notes,  as  being,  under  the  act 
of  Congress,  the  legal  equivalent  of  coin,  until  such 
notes  shall  have  been  tendered  in  payment  of  said 
judgment  and  rt^fused;  and  the  effect  of  so  adding  to 
the  money  value  of  said  notes,  a  sum  equal  to  the 
difference,  at  the  date  of  the  judgment,  between  coin 
and  paper  money,  would  be  to  make  tue  debtor  pay 
more  or  less  than  he  ought  to  pay,  in  proportion  to 
the  rise  or  fall  in  value  of  paper  money,  with  refer- 
ence to  coin,  between  the  date  of  the  judgment  and 
the  time  of  its  payment.     And 

3d.  That  the  case  agreed  is  too  uncertain  to  enable 
the  court  to  pronounce  judgment  upon  it,  because  it 
does  not  state  whether  the  said  bond,  according  to 
the  true  intent  of  the  parties,  was  or  was  not  payable 
in  Confederate  treasury  notes. 

Therefore,  the  District  Court  leversed  the  judgment 
of  the  Circuit  Court,  set  aside  the  case  agreed,  and 
awarded  a  venire  de  novo  for  the  trial  of  the  issue 
joined.  To  which  judgment  of  the  District  Court,  a 
suj)er^eJea,s  was  awarded  by  this  court,  en  the  petition 
of  the  plaintiff  in  error. 
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The  case  was  argued  by  Garland^  fcr  the  appellant,  1868. 
and  Goggin  c6  Kean^  for  the  appellee;  but  it  is  fully  xerm. 
discussed  by  the  ludffes.  :;;^     ~t 

•^  J      3  Dearing's 

adm'x 

JoYNEs,  J.  I  think  it  may  fairly  be  inferred  from  Rucker. 
the  facts  stated  by  agreement  of  the  parties,  that  the 
bond  on  which  this  action  is  founded  was,  according 
to  the  true  understanding  and  agreement  of  the  par- 
ties, to  De  paid  in  Confederate  treasury  notes;  or,  to 
speak  moie  accurately,  that  these  notes  were  the  sort 
of  dollars  and  cents  for  which  the  bond  was  given. 
The  District  Court,  proceeding  upon  the  familiar  [431 
principle  applicable  to  a  special  verdict  and  to  a  case 
agreed  to  be  argued  in  lien  of  a  special  verdict,  held 
that  it  was  not  competent  for  a  court  to  make  this  in- 
ference fiom  the  facts  stated.  But  this  was  not  a 
case  agreed  to  be  argued  in  lieu  of  a  special  verdict, 
as  in  Sawyer  v.  Corse^  17  Gratt.  220,  where  the  court 
could  not  do  otherwise  than  apply  to  the  case  the 
same  rules  that  would  have  been  applied  to  a  special 
verdict.  In  this  case  the  whole  matter  of  law  and 
fact  VI  as  submitted  to  the  court  in  pursuance  of  the 
statute.  The  facts  stated  by  agreement  of  the  parties 
wero  submitted  to  the  court,  without  any  restriction 
as  to  the  mode  in  which  they  should  be  treated.  It 
was,  therefore,  competent  for  the  court  to  make  such 
inferences  from  the  facts  thus  submitted  to  it  as  the 
jury  might  have  made  from  the  same  facts^  if  they 
had  been  submitted  to  them.  There  was,  therefore, 
no  necessity  for  a  venire  de  noco^  and  it  was  error  in 
the  District  Court  to  awaid  it. 

The  first  point  decided  by  the  District  Court  is  thus 
stated  in  the  judgment : 

'^That  upon  the  facts  stated  in  the  case  agreed,  the 
bond,  executed  by  the  plaintiff  in  error  to  the  testator 
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1868.     of  the  defendant  in  error,  on  the  14th  day  of  June, 
Tem.     1S^>2,  and  on  which  this  action  is  founded,  ought  to 

j^     :"~  be  regarded,  for  the  purposes  of  this  action,  as  a  new 
adm'x    transaction,  unaffected  by  the  previous  dealings  be- 

Rucker.  tween  the  parties,  which  had  been  fully  closed  and 
settled  before  the  execution  of  said  bond. 

The  obvious  meaning  of  the  court  was,  that  no  part 
'  of  the  consideraton  of  the  bond  should  be  r^arded 
as  a  specie  debt,  and  that  no  part  of  it  should  be 
scaled  as  of  a  time  anterior  to  the  date  of  the  bond. 
The  parties  had  a  full  settlement,  in  which  interest 
was  credited  to  Bearing  upon  the  money  that  had  re- 
mained in  Kucker's  hands.     The  sum  found  due  to 

432]  Dearing,  principal  and  interest,  was  §3,822.74;  for 
this  sum  Rucker  gave  Dearing  his  check,  which  he 
accepted  in  payment,  and  Rucker  balanced  the  ac- 
counts on  his  book. 

Subsequently,  on  the  same  day,  this  check  was 
handed  back  to  Rucker,  who  executed  his  bond  for 
the  said  sum  of  $3,822.74,  with  interest  thereon  from 
that  day.  All  previous  interest  was  thus  aggregated 
with  the  capital,  and  made  to  bear  interest.  The 
settlement  was  not  cancelled  in  eflfect,  for  then  interest 
should  ha\e  run  upon  each  separate  part  of  the  con- 
sideration from  its  date,  as  if  there  had  been  no  settle- 
ment. On  the  contrary,  the  bond  was  given  on  the 
footing  of  a  settlement  completely  made,  remaining 
undisturbed,  and  affording  a  new  starting  point  for 
interest.  If  we  should  hold  that  one  part  of  the  ag- 
gregate sum  for  which  the  bond  was  given  should  be 
treated  as  a  specie  debt,  and  that  other  parts  of  it 
should  be  scaled  as  of  different  dates,  or  that  any  part 
of  it  should  be  scaled  as  of  a  date  prior  to  the  date  of 
the  bond,  we  should  undo  what  the  parties  have  agreed 
between  themselves.     The  agreemert  of  Dearing  to 
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accept  the  check  in  payment,  which  if  presented  at  the     1868. 
bank  would  have  been  paid  in  Confederate  notes,  was    Term, 
an  agreement  to  accept  such  notes,  as  of  that  date,  in  j^  ^^  , 
satisfaction  of  his  claim.     The  case  must  be  treated,    adm'x 
therefore,  as  a  loan  of  Confederate  notes  at  the  date  Rucker. 
of  the  bond,  payable  in  Confederate  notes  on  the  1st 
daj  of  January,  1863,  with  four^^r  cent,  interest. 

The  next  point  decided  is  thus  stated  in  the  judg- 
ment: 

**2d.  That  if,  according  to  the  true  intent  of  the 
parties  to  the  said  bond,  the  same  was  payable  in  Con- 
federate States  treasury  notes,  then,  ui)on  the  facts 
agreed,  the  defendant  in  error  is  entitled  to  recover 
judgment  in  this  action  for  the  value  of  the  amount  of 
such  Confederate  notes,  payable  on  said  bond,  scaled 
according  to  the  value  of  said  notes,  with  reference 
to  gold,  on  the  1st  day  of  January,  1863;  the  case  |433 
agreed  not  furnishing  the  materials  for  applying  any 
other  scale,  if  any  other  ought  to  be  applied  in  this 
or  in  any  case,  as  to  which  the  court  expresses  no 
cpinion;  and  that,  to  the  value  so  ascertained,  noth- 
ing should  be  added  on  account  of  the  present  depre- 
ciation of  papei  money  as  compared  with  gold.  The 
court  can  only  render  judgment  for  money  generally, 
without  designating  what  is  to  be  regarded  as  money ; 
and  no  question  can  arise  as  to  the  obligation,  on  the 
part  of  defendant  in  error,  to  accept  payment  in 
United  States  treasury  notes  as  being,  under  the  act 
of  Congress,  the  legal  equivalent  of  coin,  until  such 
notes  shall  have  been  tendered  in  payment  of  said 
judgment  and  refused;  and  the  effect  of  so  adding  to 
the  money  value  of  said  notes  a  sum  equal  to  the  differ- 
ence, at  the  date  of  the  judgment,  between  coin  and 
paper  money,  would  be  to  make  the  debtor  pay  more 
or  less  than  he  ought  to  pay,  in  proportion  to  the  rise 
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1868.     or  fall  in  value  of  paper  money  with  reference  to  coin, 
Tera.    between  the  date  of  the  judgment  and  the  time  of  its 
r — : — -  payment. ' ' 

Deanng'fi  '^   *^ 
adm'x        This  involves  two  distinct  propositions  :  1.  That  the 

Rucker.  Confederate  notes  should  be  reduced  to  their  value  in 
gold  on  the  1st  day  of  January,  1863;  the  day  on 
which  the  bond  was  payaule.  2.  That  to  the  value 
of  the  Confederate  notes,  thus  ascertained,  nothing 
should  be  added  on  account  of  the  present  deprecia- 
tion of  current  paper  money  compared  with  gold. 

I  do  not  understand  that  the  latter  proposition  is 
controverted,  and  I  think  it  manifestly  sound  for  the 
reasons  assigned  by  the  District  Court.^  The  same 
views  were  held  in  an  analogous  case  by  the  Supreme 
Court  of  Missouri,  in  Henderson  v.  McPike^  35  Mo. 
K.  225. 

No  question  has  been  raised  as  to  the  propriety  of 
adopting  gold  as  the  standard  with  reference  to  which 
the  Confederate  notes  should  be  valued.  The  facts 
434]  agreed  do  not  furnish  the  materials  for  applying  any 
other  standard  in  this  case,  if  any  other  would  be 
proper,  and  they  indicate  that  the  parties  intended 
that  the  gold  standard  should  be  applied,  if  the  debt 
vs  as  to  be  scaled  at  all.  Gold,  it  is  well  known,  was 
not  a  currency,  but  an  article  of  traffic,  during  tne 
late  war.  Scarcely  any  article  had  a  value  that  was 
less  stable  and  uniform.  It  went  up,  and  sometimes 
went  down,  for  short  periods,  very  suddenly,  accord- 
ing to  the  vicissitudes  of  the  war  and  the  demands  of 
speculation  and  adventure.  Its  value  was  not  uniform 
m  different  places  at  the  same  time.  At  points  remote 
frcm  the  cities,  the  people  paid  little  or  no  attention 
to  its  fluctuations,  and  were  not  governed  in  their 
dealings  by  any  reference  to  its  value. 

There  would  seem,   therefore,   to  be  strong  ground 
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for  saying,  that  gold  does  not  fulfill  the  conditions     1868. 

necessary  for  an  asolute  standard,  the  most  essential    Term. 

of  \f  hich  are  uniformity  and  stability.     But  it  is  a  r — : — - 

•^  '^  Deanng's 

convenient  and  practicable  standard,  and  answers  the  adm'x 
purpose  as  well  as  any  other  that  can  be  found;  per-  RuJker. 
haps  better  than  anv  other.  At  any  rate,  it  is  the 
standard  generally  adopted,  and  \iill  be  adheied  to 
from  convenience,  and  almost  from  necessity;  for  the 
dispatch  of  business  requires  that  some  standard  should 
be  assumed,  and  one  that  is  capable  of  prompt  and 
easy  application.  While  I  think  that  gold  is  not  legally 
or  logically  the  true  and  only  standard  for  the  valua- 
tion of  Confederate  notes,  I  have  no  disposition,  for 
the  leasons  which  I  have  mentioned,  to  disturb  the 
practice  which  prevails,  as  far  as  I  know,  in  all  parts 
of  the  State.  The  important  question  in  this  case  re- 
lates to  the  time  at  which  the  value  of  the  Confederate 
notes  should  be  ascertained.  The  case  is  of  the  first 
impression  in  this  court.  To  determine  it  properly, 
it  will  be  necessary  to  examine  with  care  the  principles 
which  are  applicable  to  this  class  of  contracts. 

The  act  of  March  3,  1866,  which  was  in  force  when  [486 
this  case  was  decided  in  the  Circuit  Court  and  in  the 
District  Court,  provided  that  the  court  shot  Id,  in 
every  case,  determine  the  time  at  which  the  value  of 
the  Confederate  notes  should  be  ascertained.  By  the 
act  of  1781,  (10  Hen.  Stat,  at  Large  471,)  establish- 
ing a  scale  of  depreciation  for  Continental  money,  and 
providing  a  rule  for  the  adjustment  of  contracts  made 
with  reference  to  that  currency,  an  arbitrary  rule  was 
prescribed  by  which  the  scale  was  to  be  applied  in  all 
cases  ''at  the  days  or  times"  the  debts  or  contracts 
*'were  incurred  or  entered  into."  I  take  no  notice 
now  of  the  provisions  of  the  fifth  section  of  that  act, 
to  which  I  will  advert  hereafter.  That  act  was  passed 
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1868.     before  the  adoption  of  the  Fe«leral  constitution.    There 

Term.    ^^  nothing  in  the  then  existing  constitution  of  the 

r — : — -  State,   or  in  the    articles  of   confederation,   to  pre- 

Dearing's  i  .  j        • 

adm'x    vent  the  Legislature  from  fixing  an  arbitrary  and  uni- 

Rucker.  ^ <^rm  rule  for  all  cases,  though  it  might  often  have  the 
effect  of  controlling  the  agreement  of  the  parties.  We 
shall  see  hereafter,  however,  when  I  come  to  consiaer 
this  act  more  particularly,  that  it  was  designed  to 
carry  into  effect  the  real  contract  of  the  parties,  and 
it  would  probably  not  have  been  liable  to  objection,  it 
this  provision  of  the  constitution  had  then  been  in 
force. 

However  this  may  be,  it  was  certainly  not  compe- 
tent for  the  Legislature,  in  1866,  to  pass  any  law  im- 
pairing the  obligation  of  a  contract.  Where  the  rights 
of  parties  have  been  fixed  by  their  contract,  no  l^is- 
lation  can  modify  or  control  them,  in  any  manner  or 
to  any  extent.  This  is  equally  true,  whether  the 
terms  of  the  contract  are  expressed  in  words  or  implied 
by  law.  And,  accordingly,  the  act  of  March  3,  1866, 
as  I  understand  it,  laid  down  no  general  rule,  but  pro- 
vided that  the  scale  should  be  applied  at  the  date  of 
the  contract,  or  at  another  time,  ''as  may  to  the  court 
seem  right  in  the  particular  case." 

436]  The  language  of  the  a^t  has  been  supposed  to  indi- 

cate that  the  Legislature  intended  to  prescribe,  as  a 
general  rule,  that  the  notes  shall  be  valued  at  the  date 
of  the  contract,  allowing  an  exception  to  be  made  when 
the  justice  of  a  particular  case  may  require  it.  The 
form  of  expiession  may  afford  some  support  to  this  con- 
struction, but  it  does  not  by  any  means  require  it. 
And  we  are  not  at  liberty,  by  ''sticking  in  the  bark" 
of  a  mere  form  of  expression,  to  impute  to  the  Legisla- 
ture an  intention  to  exceed  the  limit  of  its  powers, 
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when  the  language  is  consistent  with  a  different  con-     1868 
straction.  Tem. 

It  is  apparent  that,  in  referring  the  tim  e  at.  which  r  :  r 
the  notes  shall  be  valued  to  the  decision  of  the  court,  adm'x 
the  legislature  regarded  it  as  a  question  depending  on  Rucker. 
the  legal  rights  of  the  parties.  The  Legislature  had 
no  authority  to  make  contracts  for  parties,  nor  to  alter 
their  contracts  when  fairly  made,  and  it  could  not 
confer  such  authority  on  the  courts.  All  it  could 
legitimately  do  was  to  provide  the  means  of  ascertain- 
ing what  the  real  contract  was,  by  such  modifications 
of  the  rules  of  evidence  as  might  be  necessary  for  that 
purpose,  and  the  means  of  giving  eflfect  to  that  con- 
tract when  ascertained.  It  accordingly  provided,  in 
respect  to  contracts  made  after  the  Ist  of  January, 
1862,  fcr  the  introduction  of  parol  or  other  evidence 
to  ascertain  the  true  intention  of  the  parties  in  respect 
to  the  currency  in  which  a  contract  for  the  payment 
of  money  was  to  be  fulfilled,  or  with  reference  to 
which,  as  a  standard  of  value,  a  contract  of  any  other 
sort  was  made. 

It  assumed  that  a  contract  for  the  payment  of  Con- 
federate money  was  valid,  and  that  a  party  might  law- 
fully claim  to  have  it  enforced  in  substance,  though  it 
could  not  to  any  useful  purpose,  be  enforced  in  form. 
No  such  question  has  been  raised  in  this  case.  It  left 
the  contract,  when  its  character  was  ascertained  by 
its  terms,  or  by  evidence  aliunde^  to  be  enforced  ac-  [437 
cording  to  its  true  legal  construction  and  eflfect,  to  be 
determined  by  the  laws  applicable  to  other  contracts. 
It  could  not  have  done  otherwise,  without  a  violation 
of  the  constitution. 

The  act  of  March  3,  1866,  was  modified  by  the  act 
of  February  28,  1867,  so  as  to  provide  that,  in  every 
"jury  case,"  the  jury  shall  determine  the  time  with 
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1868.  reference  to  which  the  Confederate  money  shall  be 
Tem.    valued.     But  it  will  appear,  from  what  I  have  said, 

- — : — ~  that  the  jury  have  not  an  arbitrary  discretion  to  fix 
adm'x    the  time  as  they  please.     The  Legislature  couW  not 

Rucker.  confer  such  a  discretion  -v^ithout  a  violation  of  the  con- 
stitution. Whatever  we  may  speculate  about  the  real 
purpose  of  the  Legislature,  we  must,  if  their  language 
will  allow  it,  impute,  to  them  a  lawful  purpose,  and 
put  such  a  construction  upon  the  act  as  will  make  it 
consistent  with  the  supreme  law.  There  is  nothing  in 
the  language  to  pievent  such  a  construction  in  this 
case.  The  jury  are  only  substituted,  in  reference  to 
this  matter,  in  the  place  of  the  court.  The  time  is  to 
be  fixed,  under  this  law,  by  the  jury,  as  under  the  for- 
mer law  it  was  to  bo  fixed  by  the  court,  in  conformity 
with  the  true  construction  of  the  contract,  and  the 
legal  rights  of  the  parties  under  it.  It  would  be  a 
grave  error  to  suppose  that  either  the  Legislatuie  or 
the  courts  can  disregard  the  fair  and  lawful  contracts 
of  parties,  in  order  to  mitigate  their  hardship  in  par- 
ticular coses.  I  cannot  be  tempted  by  the  hardship 
which  often  attends  the  strict  enforcement  of  Confed- 
erate contracts,  to  sanction  a  principle  in  respect  to 
them  which  is  wrong  in  itself,  and  susceptible  of  in- 
definite abuse.  If  we  relieve  against  such  contracts, 
wholly  or  in  part,  we  must  do  so  in  accordance  Tvith 
the  rules  of  law  applicable  to  other  contracts.  We 
cannot,  in  such  a  case,  more  than  any  other,  substitute 
another  contract  for  that  which  the  parties  have 
made,  because  it  proves  to  be  a  bad  bargain  to  one  of 
them. 

488]  Confederate  notes  were  not  money,  in  a  legal  sense, 

though  they  passed  as  such,  like  bank  notes.  In  a 
legal  sense,  they  were  like  bank  notes — a  mere  com- 
modity.   They  were  a  commodity  which  was  measured 
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or  ** enumerated  in  dollars  and  cents,''  like  lawful     1868. 
money.     A  contract  for  the  payment  of  so  many  dol-    Term, 
lars  in  Confederate  notes,  was  a  contract  to  pay  so  j^^  .    , 
many  dollars  of  Confederate  notes,  or  so  many  Con-    adm*x 
federate  dollars.     The  specification  of  dollars  served  Rucker. 
only  to  measure  the  quantity  of  the  notes,  so  that  in 
every  such  contract  the  quantity  of  notes  to  be  de- 
livered Wo-s  ascertained,  though  their  value  iright  be 
micertain.     The  contract  was  for  quantity  only,  and 
not  for  value.     The  remedj  for  the  breach  of  such  a 
contract  is  by  covenant  or  assumpsit  to  recover  dam- 
ages for  the  failure  to  deliver  the  specified  quantity 
of  notes,  and  the  measure  of  damages  is  the  value  of 
the  notes  at  the  time  when  they  ought  to  have  been 
delivered.     Beimev.  Dunlap,  8  Leigh  514;  Butcher 
V.  Carlile^  12  Gratt.  520.     These  cases  fully  establish 
these  principles  in  reference  to  contracts  for  the  pay- 
ment of  so  many  dollars  in  bank  notes.     I  cannot 
imagine  a  reason  why  they  should  not  apply  equally 
to  contracts  to  pay  so  many  dollars  in  Confederate 
notes. 

When,  therefore,  the  contract  is  for  the  payment  of 
Confederat-i  notes,  in  express  terms,  or  of  so  many 
dollars  in  Confederate  notes,  the  sum  to  be  recovered 
in  an  action  upon  it  is  the  value  of  the  quantity  of  . 
Dotes  called  for  at  the  day  of  payment,  whether  the 
payment  was  to  be  made  presently,  or,  as  we  say,' 
''on  demand,'-  or  at  a  future  day.  In  other  words, 
the  scale  of  depreciation  must  be  applied  at  the  day 
when  the  money  was  payable. 

Then  suppose  that  the  real  understanding  and  agree- 
ment of  the  parties  is,  that  the  sum  to  be  paid  is  so 
many  nominal  dollars  in  Confederate  notes,  but  it  is 
expressed  on  the  face  to  be  so  many  dollars  generally, 
and  the  real  agreement  is  ascertained  by  evidence       [439 
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1868.     aliunde.     Such  was  the  form  of  almost  every  contract 
'^rm.     ^^^  Confederate  notes.     In  such  a  case,  I  apprehend, 


^     .    ,   debt  will  lie,  because  the  bond  on  its  face  calls  for 
adm'x    money,  and  the  act  of  Assembly  which  allows  evi- 

Rucker.  dence  aliunde  to  prove  the  real  agreement,  does  rot 
require  that  the  plaintiff  shall  be  turned  out  of  court, 
and  put  to  a  new  action.  But  the  actual  contract  is 
the  same,  in  the  case  now  supposed,  as  if  the  bond 
called,  on  its  face,  for  Confederate  notes.  In  one 
case,  this  part  of  the  contract  is  proved  by  w  ords  in- 
serted in  the  bond;  in  the  other  it  is  proved  by  evi- 
dence aliunde.  And  as  the  object  of  the  law  is  to 
give  effect  to  the  real  contract  of  the  parties,  it  would 
seem  to  follow,  of  necessity,  that  the  contract  must 
have  the  same  effect  in  each  of  these  cases.  In  the 
case  of  a  bond  calling,  in  terms,  for  so  many  dollars 
in  Confederate  notes,  at  a  future  day,  a  tender  of  that 
quantity  of  Confederate  T^otes,  or  of  that  number  of 
dollars  in  Confederate  notes,  on  the  day  of  payment, 
would  satisfy  the  contract,  though  they  might  have 
depreciated  since  the  date  of  the  contract,  for  the  con- 
tract is  for  quantity,  not  for  value.  Beirne  v.  Dun- 
lap^  Butcher  v.  CarlUe^  uhi  supra.  And  I  can 
imagine  no  reason  why  such  a  tender  would  not  be 
equally  good  when  the  agreement  for  Confederate 
notes  is  not  expressed  in  the  bond,  but  is  supplied  by 
evidence  aliunde.  The  agreement  of  the  parties  is  in 
all  respects  the  same;  the  only  difference  is  in  the 
form  of  proof.  The  rights  and  liabilities  of  the  par- 
ties depend  on  their  agreement,  and  not  on  the  evi- 
dence by  which  it  is  proved. 

The  result  is,  that  the  scale  must  be  applied  at  the 
time  of  payment  in  all  cases  where  the  agreement  is 
that  the  sum  called  for  is  so  many  nominal  dollars  in 
Confederate   notes,    whether   that   agreement  is  ex- 
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pressed  on  the  face  of  the  contract,  or  is  established     1868. 
by  evidence  aliunde.     In  Kentucky  it  was  held,  in    tJJJJ, 
reference  to  contracts  made  during  the  disastrous  era  ^   ^^  , 
of  Commonwealth  bank  notes,  that  a  contract  for  the    adm'x 
payment  of  so  many  dollars  in  these  notes  was  a  con-  Rucker. 
tract  to  deliver  a  commodity  of  a  fixed  quantity,  and       [^4:0 
that  the  measure  of  damages  for  the  breach  of  it  was 
the  \  alue  of  the  notes  in  specie  at  the  day  of  payment, 
in  conformity  with  the  decision  of  this  court  in  Beirne 
V.  Dunlap.     The  same  rule  was  applied  where  the  in- 
tentiun  in  respect  to  the  currency  was  not  expressed 
in  the  contract.     Thus,  where  there  was  a  judgment 
at  law  upon  a  note  for  ^^two  hundred  and  ten  dollars," 
dated  March  17,  1819,  payable  April  1,  1820,  and 
upon  a  bill  in  equity  it  was  proved  that  the  parties 
understood  and  intended  that  the  note  should  be  paid 
in  bank  notes,  the  court  gave  relief  against  the  judg- 
ment on  payment  of  the  value  of  the  notes  in  specie 
on  the  1st  day  of  April,   1820,   when   the  note  was 
payable.     HvstorCs  ex^or  v.  Noble^  4  J.  J.  Marsh  K. 
130;  ace.,  Da/vis  db  al.  v.  Phillips^  7  Monr.   K.  632. 
Where  a  note  was  for  so  many  dollars  in  ''current 
money  of  Kentucky,"  (McCord  v.  Ford^  3  Monr.  K. 
166,)  ''in  the  currency  of  this  State,"  {Chambers  v. 
Oeorge^  5  Litt.  K.  335,)  "in  the  common  currency  of 
Arkansas,"  {DUlard  v.  Evans^  4  Ark.  R.   175,)  the 
courts  took  judicial   notice   that   bank    notes   were 
the  common  currency  at  the  time,  and  hence  inferred 
that  such  notes  were  the  currency  or  sort  of  dollars 
contemplated  by  th^  paities.     But  it  was  never  inti- 
mated that  the  measure  of  recovery  in  such  a  case  was 
different  from  what  it  would  liave  been  if  the  currency 
or  sort  of  dollars  had  been  expressed  on  the  face  of 
the  contract. 
These  conclusions  must  be  sound,  unless  a  party 
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1868.     who  sues  now  upon  a  contract  for  the  pajrment  of  so 

Term.    '^'^^J  dollars  in  Con^erate  notes,  whether  the  agree- 

7;     : — r  ment  as  to  the  kind  of  dollars  is  expressed  or  proved 
Deanng  8  ^  ^ 

adm*x  aliunde^  is  entitled  to  receive  more,  or  is  bound  to 
Rucker.  a^^cept  less,  at  the  hands  of  the  court  than  he  was  en- 
441]  titled  to  receive  at  the  hands  of  the  defendant,  if  the 
contract  had  been  fulfilled.  To  give  him  more  would 
be  to  compel  the  defendant  to  pay  more  than  he 
agreed  to  pay ;  to  compel  him  to  accept  less,  would 
be  to  discnarge  the  defendant  upon  the  payment  of  less 
than  he  bound  himself  to  pay.  To  do  either  would 
be  to  change  the  contract,  not  to  enforce  it.  And, 
accordingly,  the  general  rule  in  actions  founded  on  a 
breach  of  contract  is,  that  *'the  amount  which  would 
have  been  received,  if  the  contract  had  been  kept,  is 
the  measure  of  damages  if  it  be'broken. ' '  Broom  Com« 
634. 

In  Robinson  v.  Noble* 8  adrri'r^  8  Peters'  K.  181, 
the  contract  was  for  the  payment  of  certain  freight 
at  so  much  a  barrel,  payable  on  delivery  of  the  goods 
in  paper  of  the  Miami  Exporting  Company,  or  its 
equivalent.  The  Supreme  Court  held,  that  the  plain - 
tiflf  was  only  entitled  to  recover  the  value  of  the  Mi- 
ami Company's  notes  at  the  time  at  which  they  ought 
to  have  been  paid.  These  notes  purported  to  be 
money,  and  circulated  as  such,  to  gome  extent,  m 
business  transactions.  The  court  said:  *' Robinson 
failed  to  make  the  payment  at  the  time,  and  is  he 
now  bound  to  pay  the  nominal  amount  of  these  notes 
in  specie  ?  What  damage  has  Kcble  sustained  by  the 
non-payment  ?  Certainly  not  more  than  the  value  of 
the  notes  if  they  had  been  paid.  Had  these  notes 
been  equa]  to  specie  on  the  day  of  payment,  Robinson 
was  bound  to  pay  them,  or  what  was  of  equal  value. 
If  they  had  depreciated  to  fifty  cents  in  the  dollar, 
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Noble  \vas  bound  to  leceive  them  in  discharge  of  the     1868. 
covenant.     Each  party  incurred  a  risk  in  the  fluctua-     Term, 
tions  of  the  value  of  the  notes  specified,  and  nothing  r — : — ;" 
could  be  more  unjust,  or  moro  opposed  to  the  spirit    adm'x 
and  letter  of  the  contract,  than  to  require  Robinson  Rucker. 
to  pay  in  specie  the  nominal  value  of  these  notes. 
The  law   aflBxes  no  such  penalty  for  default  of  pay- 
ment.    Robinson  can  only  be  held  liable  to  make  good 
the  damages  occasioned  through  his  default,  and  the 
specie  value  of  the  notes,  at  the  time  they  should  have       [442 
been  paid,  is  the  rule  by  which  such  damages  aie  to 
be  estimated." 

It  has  been  said  that  the  principles  applicable  to 
commodities  cannot  apply  to  Confederate  notes,  be- 
cause they  had  no  intrinsic  value,  were  not  based  on 
anything  of  value  like  the  capital  of  a  bank,  or  con- 
vertible into  any  thing  of  value  like  a  bank  note. 
But  this  is  fallacious.  A  gold  dollar  has  intrinsic 
value,  because  the  metal  is  valuable  without  the  im- 
press which  stamps  it  as  coin.  A  bank  note  has  no  in- 
trinsic value  beyond  that  of  the  paper  on  which  it  is 
printed.  But  it  has  an  actual  value  beyond  that,  in 
proportion  to  the  ability  of  the  bank  to  redeem  it. 
It  may  not  be  yet  payable,  like  a  post-note,  or  it  may 
not  be  possible  to  convert  it  into  coin  at  the  counter 
•  of  the  bank,  but  everybody  attributes  value  to  it,  and 
will  exchange  other  values  for  it.  It  may  really  be 
worthless  from  the  insolvency  of  the  bank,  and  yet 
pass  current  as  possessing  value,  because  it  is  not 
known  to  be  worthless.  A  United  States  treasury 
note  has  no  intrinsic  value  beyond  chat  of  the  paper,  and 
it  represents  no  value  which  can  be  appropriated  to 
its  redemption  by  means  cf  legal  proceedings,  like  the 
assets  of  a  bank.  But  it  represents  the  faith  and 
credil  of  the  United  States,  in  which  people  confide. 
Vol.  XVIII — 60 
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1868.     So  Confederate  notes  represented  the  faith  and  credit 
Term.    ^^  ^^^  Confederate  States,  in  which  the  people  confided 

r — : — -  to  the  extent  that  they  attributed  value  to  the  notes, 
adm'x        It  is  undoubtedly  true,  that  the  parties  in  this  case, 

Rucker.  ^^^  ^^^  people  generally,  dealt  with  Confederate 
notes,  to  a  certain  extent,  as  money.  They  regarded 
their  relation  as  that  of  debtoi  and  creditor,  and  not 
that  of  buyer  and  seller.  But  that  was  equally  true 
in  the  case  of  Beirne  v.  Dunlap^  where  the  contract 
was  for  the  payment  of  so  many  dollars  in  '* notes  of 

443]  the  United  States  bank  or  either  of  the  Virginia 
banks."  The  notes  of  these  banks  were  the  common 
currency  of  the  State,  with  which  the  people  dealt  as 
money.  It  was  so  in  the  Kentucky  cases  in  reference 
to  contracts  payable  in  Commonwealth  bank  nottis, 
which  was  the  common  currency,  and  in  every  other 
case  in  which  the  kind  of  notes  specified  is  that  which 
was  current  in  the  daily  transactions  of  business,  ful- 
filling the  common  ofiices  of  money  as  a  medium  of 
exchange  and  a  measure  of  value.  But  this  considera- 
tion was  not  allowed  to  overrule  the  legal  principles 
applicable  to  such  contracts.  Though  the  people,  for 
convenience  or  from  necessity,  treated  Confederate 
notes,  as  they  treated  bank  notes,  as  money  in  their 
business  transactions,  the  law  can  only  regard  them, 
as  it  does  bank  notes,  as  commodities.  And,  indeed, 
it  is  only  by  so  regarding  them  that  any  leagl  remedy 
can  be  afforded  upon  a  contract  for  the  payment  of 
such  notes.  They  cannot  be  recovered  as  money ;  all 
that  can  be  done  is  to  recover  their  value  as  commodi- 
ties. 

How  can  we  say  that  the  law^  in  thus  regarding 
Confederate  notes  disappoints  the  intentions  or  the 
reasonable  expectations  of  the  parties  ?  While  they 
dealt  with  such  notes  from  necessity  as  money,*  they 
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knew  that  they  were  depreciated  in  value,  and  might,  1868. 
and  probably  would,  undergo  still  further  depreciation.  Term. 
Is  it  possible  for  us,  if  we  were  at  liberty  to  speculate  ~  :  r 
on  the  subject,  to  assume  that  they  did  not  take  this  a<im*x 
into  account  in  their  transaction,  or  that,  though  they  Rucker. 
allowed  for  it,  they  did  not  allow  enough  ?  Every 
contract  for  the  payment  of  Confederate  notes  was 
essentially  a  contract  of  hazard.  When  property  was 
sold  on  a  credit,  the  seller  might,  and  probably  would, 
indemnify  himself  against  the  risk  of  depreciation  by 
an  enhancement  of  the  price.  Hence,  sales  weie 
generally  made  for  cash  after  the  depreciation  had 
become  considerable.  A  lender  of  money  could  not 
thus  indemnify  himself  against  the  risk  of  depreciation,  [444 
and  hence  loans  of  money  were  rarely  made  on  long 
credits.  And  we  can  well  understand  how  a  man  hav- 
ing money,  and  not  knowing  how  tb  invest  it,  or 
being  unwilling  to  incur  the  hazard  or  the  odium  of 
speculation,  might  be  willing  to  put  it  out  at  interest, 
and  thus  avoid  some  portion  of  the  loss  he  would  other- 
wise incur  by  the  depreciation.  When  we  remember 
the  confidence  which  for  a  long  time  was  felt  in  the 
success  of  the  Confederacy,  and  in  the  ultimate  value 
of  Confederate  money  and  bonds,  we  can  readily  be- 
lieve that,  in  the  summer  of  1862,  parties  would  not 
feel  much  concern  about  the  depieciation  of  the  money. 
At  any  rate,  I  venture  to  affirm,  as  a  matter  of  fact, 
that  nobody  who  took  a  note  which  was  intended  to 
be  paid  at  a  future  day  in  Confederate  notes,  either 
for  the  sale  of  property  or  the  loan  of  money,  ever  ex- 
pected to  receive,  or  ever  did  receive,  more  ihan  the 
same  nominal  sum  mentioned  in  the  note,  with  the  in- 
terest upon  it,  unless  there  was  a  special  contract 
that  he  should  have  more. 

It  is  fallacious,  therefore,  to  assume  that  justice  re- 
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1868.     quires  that  the  notes  should  be  valued  at  the  date  of 

Tern.    ^^^  contract,  and  not  at  the  day  of  payment  agreed 

~ — : — 7  upon,  on  a  presumption  that  parties,  in  making  their 

adm'x    contracts,  had  reference  only  to  the  value  of  the  notes 

Rucker.    ^^  ^^^^  time. 

But  suppose  we  could  make  this  presumptioD. 
When  a  party  sues  upon  a  contract  for  the  payment  of 
money,  or  for  the  delivery  of  a  commodity,  we  look 
to  the  promise,  acd  not  to  the  consideration  of  it,  to 
ascertain  the  lights  and  obligations  of  the  parties  re- 
spectively. If,  at  a  time  when  wheat  is  worth  one 
dollar  a  bushel,  a  party  agrees,  in  consideration  of 
$1,000  paid  in  cash,  to  deliver  1,000  bushels  of  wheat 
at  the  end  of  six  months,  will  not  1,000  bushels  of 
wheat  satisfy  the  contiact,  though  it  should,  at  the 
end  of  the  six  months,  be  worth  only  fifty  cents  a 
bushel  ?  And  will  not  $500  be  the  full  measure  of  dam- 
445]  ages  for  a  breach  of  the  contract  ?  The  cases  cited 
from  8  Leigh  and  12  Grattan  show  that  the  same  rule 
applies  to  the  case  of  a  contract  to  pay  so  many  dol- 
lars in  bank-notes,  and  proof  of  the  consideration  on 
which  the  promise  was  made  would  not  vary  the  rule. 
In  an  action  on  a  contract,  the  law  does  not  undertake 
to  give  the  party  the  value  of  the  consideration  which  be 
advanced,  but  only  to  give  him  what  the  other  agreed 
to  pay  for  that  consideration,  whether  equivalent  to 
it  or  not.  The  position  I  am  considering  ignores  the 
contract,  and  treats  the  action  as  if  it  was  upon  a 
quantum  valehat^  or  an  action  of  trover. 

The  lawful  money  of  tbe  country  has  a  certain  and 
uniform  value  attributed  to  it  by  law.  Its  actual 
value,  in  reference  to  other  things,  may  fluctuate,  by 
reason  of  a  debasement  of  the  coin,  or  by  the  substitu- 
tion of  paper  for  coin,  or  by  the  operation  of  Extrinsic 
causes,  such  as  an  increase  in  the  supply  of  the  precious 
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metals,  or  political  disturbances,  or  the  vicissitudes  of  1868. 
coramerce.  But  the  legal  value  of  the  money,  be  it  Tera. 
coin  or  paper,  remains  the  same,  and  a  contract  for  the  r~": — p 
payment  of  so  many  dollars  at  a  future  day,  will  be  adm'x 
satisfied  by  the  payment  of  that  number  of  dollars  on  Rucker. 
the  day  of  payment  agreed  on,  though  they  may  be 
of  less  actual  value  than  at  the  date  of  the  contract. 
In  other  words,  the  depreciation  in  every  such  case 
falls  upon  the  creditor.  The  authorities  on  this  sub- 
ject are  fully  collected  in  Story  on  Prom.  Notes,  sect. 
390,  and  note,  and  sect.  399-395.  The  same  doctrine 
is  laid  down  in  Rodes  v.  Bronson^  34  N.  Y.  R.,  649 
(655).  Whether  we  treat  Confederate  notes,  there- 
fore, as  a  commodity  or  as  money,  the  general  rule  of 
law  is  that  the  depreciation  in  their  value  between 
the  date  of  the  contract  and  the  day  of  payment  agreed 
on,  must  be  borne  by  the  creditor.  Those  who  insist 
that  the  value  of  the  notes  at  the  date  of  the  contract 
is  the  true  measure  of  recovery,  regard  them  neither 
as  a  commodity  nor  as  money,  or  rather  they  regard  [446 
them  partly  as  money  and  partly  as  a  commodity. 
They  say  that  a  contract  on  any  given  day  during  the 
war,  to  pay  so  many  dollars  at  a  future  day,  has  re- 
ference to  dollars  bearing  a  certain  actual  value  at  the 
date  of  the  contract,  and  binds  the  party  to  pay  an 
equivalent  value  on  the  day  of  payment.  Thus  far 
they  treat  the  notes  as  money,  and  hold  the  contract 
to  be  a  contract  for  value,  and  not  a  co.  tract  for 
quantity.  But  when  the  contract  is  to  be  fulfilled  by 
payment,  or  when  redress  is  sought  for  a  failure  to 
fulfill  it,  they  refuse  to  treat  the  notes  as  money. 
They  deny  that  the  contract  can  be  satisfied,  or  the 
breach  of  it  compensated  for,  by  the  same  nominal  sum 
on  the  day  of  payment  agreed  upon,  unless  it  is  of  the 
lal  value  as  at  the  date  of  the  contract.     For 
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1868.     the  purpose  of  fixing  the  liability,  they  regard  the 
Tenn.    i^^tes  as  money ;  for  the  purpose  of  discharging  it,  they 

r     :    7"  regard  them  as  commodity,  to  be  received  only  at  its 
adm'x    actual  value. 

Rucker.  ^^  order  to  maintain  the  right  of  the  Legislature  to 
fix  the  date  of  the  contract  as  the  time  when  the  scale 
should  be  applied,  as  a  general  rule,  it  has  been  said 
that  this  class  of  contracts  should  be  regarded  as  for 
eign  contracts,  and  that  such  coo  ti acts  are  enforcable 
in  our  courts  by  comity  only,  and  upon  such  equitable 
terms  as  the  Legislature  may  prescribe.  I  shall  not 
stop  to  inquire  whether  these  contracts  can  be  justly 
regarded  as  foreign  contracts,  or  how  far  the  Legisla 
ture  may  impose  terms  upon  the  privilege  of  enforcing 
such  contracts  in  our  courts.  Conceding  all  that  i&i 
assumed  in  this  view,  it  does  not  serve  the  purpose  for 
which  it  is  advanced.  If  the  Legislature  may  reqmrei 
a  plaintiff  who  comes  into  our  courts  to  enforce  a  Con 
federate  contract,  to  submit  to  equitable  terms  for  tb^ 
relief  and  protection  of  the  defendant,  how  can  thi< 
authorize  the  Legislatuie  to  enlarge  the  plain tiff'l 
rights  against  the  defendant,  beyond  the  legal  effert 

447 1  of  the  contract  ?  That  is  what  must  be  maintained  to 
entitle  the  Legislature  to  gi\e  to  the  plaintiff  the  valn^ 
of  the  notes  at  the  date  of  the  contract,  though  by  th^ 
legal  effect  of  the  contract  the  defendant  was  onlj 
bound  fcr  the  value  at  the  day  of  payment  agreed  oD| 
which  might  be,  and  generally  was,  less  than  the  valoi 
at  the  date  of  the  contract.  To  do  this,  the  Legisla? 
ture  must  have  power  to  do  moie  than  impose  equitabli 
terms  on  the  plaintiff;  it  must  have  power  to  changi 
the  contract  by  hoUing  the  defondant  bound  for  morl 
than  he  undertook. 

The  right  of  the  Legislature  to  refuse  a  remedy  il 
our  courts  upon  contracts  made  in  another  State,  oi 
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in  a  foreign  country,  which,  though  lawful  and  valid     1868. 

where  made,  are  inconsistent  with  our  policy,  or  in    xe^m. 

fraud  of  our  laws,  or  of  the  rights  of  our  citizens,  or  r — :— " 
'  ^  '        Bearing's 

against  good  morals,  or  the  like  (Story  Confl.  §  244),    adm'x 
is  not  in  conflict  with  the  constitutional   provision  Rucker. 
which  forbids  the  Legislature  to  impair  the  obligation 
of  a  contract.     A  contract  made  in  another  Stale,  or 
in  a  foreign  country,  is  as  much  within  the  protection 
of  that  provision  as  a  contract  made  here. 

It  has  been  objected,  that  the  views  I  have  been 
maintaining  in  reference  to  these  contracts,  would  re- 
salt  in  giving  the  cereditor  nothing  in  those  cases  in 
which,  at  the  day  of  payment  agreed  on.  Confederate 
notes  had  ceased  to  circulate,  or  to  be  of  any  value. 
If  this  was  so,  it  would  have  no  legitimate  tendency 
to  prove  that  those  views  are  unsound.  It  must  be 
observed,  however,  that  the  subject  of  contract,  in 
this  class  of  cases,  is  paper  circulating  as  currency. 
It  is  not  merely  the  paper  itself,  without  its  attribute 
as  a  currency  or  circulating  medium.  If,  at  the  day 
of  payment  fixed  in  such  a  contract,  ( /onfederate  notes 
had  ceased  to  circulate,  or  to  have  value  as  a  cur- 
rency, a  tender  of  such  notes  in  payment  would  not 
satisfy  the  contract.  It  does  not  follow,  therefore, 
from  what  I  have  said,  that,  in  the  case  supposed,  the 
creditor  would  recover  nothing.  A  different  rule  must  [448 
be  applied  in  such  cases  from  that  which  applies  in  the 
cases  I  have  been  considering,  where,  at  the  day  agreed 
on  for  payment,  the  notes  continue  to  circulate  and  to 
have  value  as  a  currency.  There  may  be  some  diffi- 
culty in  saying  what  rule  should  be  applied  in  such 
cases.  It  would  be  premature  and  improper  to  deter- 
mine it  in  this  case,  as  a  question  does  not  arise. 

The  general  rule,  therefore,  is,  that  in  an  action  on 
a  contract  to  pay  so  many  dollars   in   Confederate 
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1868.     notes,  the  plaintiff  is  entitled  to  recoi?er  the  value  of 
Terra,    ^uch  notes  at  the  day  of  payment  fixed  by  the  con- 


r — : — "  tract,  and  the  rule  is  the  same  whether  the  kind  of 
Deanng  8  ' 

adm'x  dollars  contracted  for  is  specified  on  the  face  of  the 
Rucker.  contract,  or  is  proved  by  evidence  aliunde.  The 
fourth  section  of  the  act  of  March  3,  1866,  indicates 
clearly  that  such  was  the  understanding  of  the  Legis- 
lature. But  the  statute  authorizes  the  court  or  the 
jury,  as  the  case  may  be,  to  give  the  value  of  the  notes 
at  such  time  as  may  ''seem  right"  in  the  particular 
case.  This  has  reference  to  the  actual  understanding 
and  agreement  of  the  parties.  Nothing  less  than  such 
an  understanding  or  agreement,  assented  to  by  both 
parties,  is  sufficient  to  overrule  the  intention  of  the 
parties  implied  by  law  from  the  terms  of  the  promise 
to  pay.  What  evidence  may  be  received  for  this  pur- 
pose, it  is  not  now  necessary  to  inquire.  A  like  ques- 
tion, under  the  act  of  1781,  gave  rise  to  much  differ- 
ence of  opinion.  Watson^  ex* or  v.  Alexanders  1  Wash. 
353;  Smith  v.  Walker,  1  Call  39;  BogU  cfe  aL  v. 
Vowles,  1  Call  244;  Commonwealth  \ .  Beaum>archais, 
3  Call  122.  Whatever  be  the  range  of  evidence  allow- 
able, the  court  or  the  jury  must  be  governed  by  the 
agreement  and  understanding  of  the  parties,  and  not 
by  their  opinion  of  what  is  called  the  ''natural  justice" 
of  each  case. 

There  is  nothing  in  the  facts  of  this  case  to  show 
449]  that  there  was  any  understanding  or  agreement  be- 
tween the  parties  inconsistent  with  that  which  the  law 
implies  from  the  terms  of  the  bond,  nor  anything  from 
which  it  can  be  inferred  or  implied.  It  is  true,  that 
the  sura  lent  consisted  of  Confederate  notes  having  a 
certain  value  at  the  date  of  the  loan.  But  there  was 
no  contract  to  return  that  value  at  the  day  of  pay- 
ment.    The  contract  was  to  return,  on  the  day  of  pay- 
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ment,  the  same  nominal  sum  in  Confederate  notes,  let     1868. 
their  value  be  what  it  might.     Besides,  it  appears  that    Term. 
Bearing  had  no  use  for  the  money,  and  urged  Ruekor  ~     :    ;" 
to  take  it  as  an  accommodation  to  him.     If  Dearing,    adm'x 
having  no  use  for  the  money,  had  kept  it  by  him,  he  Rucker. 
\vould  have  incurred  the  loss  by  depreciation,  and  also 
the  loss  of  interest.     Rucker  was  reluctant  to  take  it, 
and  only  did  so  at  last  for  the  accommodation  of  Dear- 
ing, and  at  four  per  cent,  interest,  with  an  express  stip- 
ulation that  he  should  be  allowed  to  pay  it  on  the  1st 
day  of  January,  1863.     Rucker  evidently  doubted  his 
ability  to  make  a  profit  on  the  money,  and  had  little 
or  nc  use  for  it.     It  would  be  unreasonable  to  suppose, 
under  these  circumstances,    that    Dearing  expected 
Rucker  to  assume  the  risk  of  the  depreciation,  or  that 
Rucker  intended  to  do  so.     As  there  had  been,  accord- 
ing to  the  table,  but  little  depreciation  in  the  value  of 
the  money  since  the  beginning  of  the  year,  and  none 
at  all  sincQ  the  month  of  April,  it  may  have  been  that 
neither  party  contemplated  that  any  material  depre- 
ciation would  occur  before  the  first  day  of  January, 
1863. 

It  remains  to  refer  briefly  to  the  act  of  1781 ,  already 
cited.  I  will  not  prolong  this  opinion  by  stating  all 
its  provisions,  or  by  comparing  them  in  detail  with  those 
of  the  act  of  March  3,  1866.  A  few  remarks  will 
suffice  to  show  that  the  latter  act  departed  from  the 
former  in  some  of  its  leading  features,  and  that  the 
Legislature,  in  making  these  departures,  was  governed 
by  a  clear  and  definite  purpose.  Thus  the  act  of  1781  [450 
established  an  arbitrary  scale  for  each  month,  from 
January,  1777,  to  December,  1781,  inclusive.  The 
act  of  March,  1866,  establishes  no  arbitrary  scale,  but 
leaves  the  value  to  be  ascertained  by  the  jury.  The 
history  of  the  act  of  March,  1866,  is  this  :  It  was  first 
Vol.  xviir — 61 
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1868.     reported  to  the  House  of  Delegates  with  an  arbitrary 
Term,     scale,  not  based  on  gold,  for  each  month  from  Janu- 

r~:    r  ary,  1862„to  March,  1865,  inculsive.     This  was  struck 
adm'x    out,  and  another  scale  substituted,  by  a  close  vote. 

RudJer.  This  latter  scale  put  the  value  of  the  notes  at  consider- 
ably  less  than  the  other,  and  was  doubtless  based  cm 
gold.  The  bill  passed  the  House  in  this  form.  The 
Senate  a^ked  a  committee  of  conference,  which  recom- 
mended that  the  scale  should  be  struck  out  entirdy. 
Their  recommendation  was  adopted,  and  the  bill  p&jsed 
into  a  law  without  any  sc^e  at  all.  TFrom  inadvert- 
ance,  probably,  the  preamble  was  retained  as  originally 
reported,  when  the  bill  proviaed  an  arbitrary  scale  for 
each  successive  month. 

It  is  impossible  to  misunderstand  the  view  which 
thus  finally  prevailed.  An  arbitrary  scale  was  incoa- 
sistent  with  the  only  just  object  of  the  law,  which  wai 
merely  to  provide  means  for  enforcing,  justly  and 
effectually,  this  class  of  contracts,  according  to  d» 
rights  of  the  parties,  without  usurping  the  funetiott 
of  the  courts  and  juries,  by  determining  in  advance 
the  extent  of  those  rights  in  any  particular.  The  a0( 
of  1781  assumed,  as  a  general  rule,  that  the  scale 
ought  to  be  applied  at  the  date  of  the  contract,  aal 
so  provided.  This  act  was  described  by  Chief  Josdoe 
Marshall,  in  Few  v.  Marsteller^  2  Cranch  R.  10,  (27,) 
as  *  interfering  with  contracts,  and  ascertaining  their 
value  by  a  rule  different  from  that  adopted  by  tht 
parties  themselves."  The  Court  of  Appeals  admittol 
the  scale  to  be  unjust  as  to  some  of  the  periods,  {Wm 
cfe  aU,  V.  SutherlamV %  ex^ OT^  1  Wash.  133,)  butitsa 

451]  tained  it  as  '*a  law  dictated  by  imperious  State  H 
cessity,  and  even  by  justice,  its  object  being  to  give* 
creditors  the  real  value  of  their  nominal  contracL^ 
Commonwealth  v.  Beaumarchais^  3  Call  127.     TheM 
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of  March  3,  1866,  avoided  the  objections  that  were  1868. 

made  against  the  act  of  1731,  by  leaving  both  the  xem. 
^alue  of  the  notes  and  the  time  of  valuation  to  be  de- 


Dearing's 
termined  in  each  case  by  the  proper  legal  tribunals,    adm'x 

according  to  the  rights  of  the  parties  under  the  gen-  Rucker. 
eral  rules  of  law. 

In  consequence  of  the  manifest  injustice  of  applying 
an  arbitrary  scale  in  all  cases,  the  fifth  section  of  the 
act  of  1781  gave  the  court  autuority  to  depart  from 
it,  undei  circumstances  which,  in  its  opinion,  would 
render  its  application  unjust.  It  was  held  that  this 
provision  was  designed  to  meet  the  real  contract  where 
the  parties,  by  their  contract,  contemplated  a  diflfei- 
ent  rate  of  depreciation  from  that  fixed  by  the  act. 
The  circumstances  must  be  such  as  arise  in  the  contract 
sued  upcn,  showing  that  the  parties,  at  the  time,  con- 
tracted on  the  idea  of  no  depreciation  at  all,  or  of  one 
diifefent  from  that  fixed  by  the  act,  and  the  scale 
would  not  be  departed  from  except  in  a  strong  case. 
Begle  deals,  v.  Vowles^  1  Call  244;  Comiaonwealthv, 
BeauDiarchais^  3  Call  122.  In  other  words,  the  act  as- 
sumed, as  a  genreal  rule,  that  the  parties  contracted 
with  reference  to  the  value  of  the  money  at  the  date 
of  the  contract,  but  if  the  contract  itself  showed  that 
such  was  not  the  fact,  the  general  rule  might  be  de- 
parted from.  A  similar  provision  would  not  have 
been  appropriate  in  the  act  of  1866.  because  that  act 
prescribed  no  fixed  scale,  and  laid  down  no  rule  as  to 
the  time  of  valuing  the  notes.  But  the  same  ends  of 
justice  were  accomplished  by  leaving  the  time  and  the 
value  to  be  determined  in  each  case  according  to  the 
real  agreement  of  the  parties.  There  was  only  this 
substantial  difference,  that  under  the  act  of  1781  the 
value  at  the  date  of  the  contract  was  assumed  to  be 
the  proper  one,  unless  it  appeared  that  the  parties  ac-        [452 
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1868.     tually  contracted  with  reference  to  a  different  one. 

Term!    Under  the  act  of  18G6,  nothing  is  assumed,  but  the 

z;     : — r  leiral  construction  of  the  contract  will  fix  the  time  of 
Deannp*8     ®  *       j-x» 

adm'x    valuation  unless  it  appears  that  the  value  of  a  different 

Rucker.  ^i^®  ^as  really  contemplated  and  agreed  on  by  the 
parties ;  in  other  words,  that  the  risk  of  depreciation 
was  to  be  borne  in  a  different  manner  from  that  im- 
plied by  law  from  the  terms  of  the  contract. 

There  is  a  fundamental  distinction  between  Conti- 
nental money  and  Confederate  money,  which  will  ac- 
count for  the  diversities  between  the  act  of  1781  and 
the  act  of  1866.  The  former  was  the  lawful  money 
of  the  country  and  a  legal  tender  in  payment  of  debts, 
until  the  act  of  December  24,  1781  (10  Hen.  Stat,  at 
Large  456,)  by  which  it  was  called  in,  and  declared 
to  be  no  longer  a  legal  tender.  It  had,  therefore,  a 
certain  and  uniform  value  attributed  to  it  by  law. 
Every  contract  for  the  payment  of  that  money  was  a 
contract  for  value,  and  not  a  contract  for  quantity 
only.  But  as  the  value  of  the  notes  was  always  the 
same,  in  contemplation  of  law,  the  law  considered  that 
the  payment  of  the  same  nominal  sum  called  for  by 
the  contract  was  a  payment  of  the  same  value,  though 
the  actual  value  of  the  notes  may  have  been  less  at  the 
time  of  payment  than  at  the  date  of  the  contract. 
When  the  act  establishing  the  scale  of  depreciation 
prodded  a  new  mode  of  *^ settling  and  adjusting*'  such 
contracts,  justice  required  that  their  true  character  as 
contracts  for  value  should  be  adhered  to,  and  that  the 
creditor  should  receive  what  the  contract  entitled  him 
to,  the  value  of  the  notes  at  the  date  of  the  contract. 
But  as  I  have  said  before.  Confederate  notes  were 
never  lawful  money,  or  a  legal  tender.  They  were 
never  so  decfared  to  be  even  by  the  laws  of  the  Con- 
federate States.     They  were  a  substitute  for  monev, 
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like  bank  notes,  and  like  them  were  only  a  commodity.     1868. 
A  contract  to  pay  Confederate  notes,  like  a  contract    xem. 
to  pay  bank  notes,  was  a  contract  for  quantity,  and  r     :    r 
not  for  value,  and  entitled  the  creditor  only  to  the    adm'x 
^alue  at  the  day  of  payment  of  the  quantity  of  notes  Rucker. 
called  for  by  the  contract.     It  was  reasonable  and       [^^3 
just,  apart  from  all  questions  of  constitutional  power, 
that  the  Legislature  should  conform  to  the  true  char- 
acter of  the  contract  in  providing  the  means  of  enforc- 
ing it. 

Upon  the  whole,  I  am  of  opinion  that  the  judgment 
of  the  District  Court  should  be  reversed  for  the  error  in 
awarding  a  venire  de  novOy  Dut  with  costs  to  the  defen- 
dant in  error  as  the  party  substantially  prevailing,  in- 
asmuch as  there  was  no  error  in  the  principles  laid 
down  in  the  judgment  of  said  District  Court  as  appli- 
cable to  the  facts  of  the  case,  upon  the  supposition 
that  the  bond  in  the  declaration  mentioned  was  pay- 
able in  Confederate  treasury  notes;  that  the  judgment 
of  the  Circuit  Court  should  be  reversed,  with  costs  to 
the  plaintiff  in  error  in  the  District  Court,  and  judg- 
ment rendered  in  favor  of  the  plaintiff  in  error  here 
for  the  sum  of  $1,274.42,  the  value  in  gold,  as  of  Jan- 
uary 1,  1863,  of  the  amount  in  Confederate  notes 
called  for  by  the  bona,  with  interest  at  four  per  cent, 
per  annum  from  June  14,  1862,  the  date  of  the  bond, 
subject  to  the  credit  of  $400  paid,  and  his  costs  in  the 
Circuit  Court. 

MoNcuRE,  P.  I  concur  in  the  first  opinion  ex- 
pressed by  the  District  Court,  that  the  bond  *'on 
which  this  action  is  founded  ought  to  be  regarded, 
for  the  purposes  of  this  action,  as  a  new  transaction, 
unaffected  by  the  previous  dealings  "between  the 
parties;  which  had  been  fully  closed  and  settled  before 
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1868.  the  execution  of  said  bond."  Ko  doubt  a  large  por- 
Temi.  *^^°  ^^  ^^^  amount  for  which  that  bond  \^  as  given 
r~" — r  was  a  specie  debt,  in  payment  of  which  specie  might 
adm*x  have  been  required ;  and  most  of  the  balance  of  said 
Rucker.  aniount  was  cash  received  of  the  decedent  of  the  plain - 
4:54]  tiff  in  error  on  the  13th  of  February,  1862,  when  a 
dollar  in  gold  was  worth  only  one  dollar  and  twenty- 
five  cents  in  Confederate  notes.  So  that,  on  the 
14th  day  of  June,  1862,  when  the  bond  was  executed, 
the  defendant  in  error  was  indebted  to  the  decedent 
of  the  plaintiff  in  error  in  a  much  larger  amount  than 
$3,822.24,  in  Confederate  notes,  as  of  their  value  at 
the  time,  which  was,  in  comparison  with  gold,  in  the 
proportion  of  one  and  a  half  to  one.  The  said  dece- 
dent was,  therefore,  not  bound  to  receive  the  amount 
then  due  him  in  Confederate  notes  at  their  par  value. 
Still  he  had  a  right  to  do  so,  and  I  think  did  do  so. 
If  he  had  merely  taken  the  bond  of  the  defendant  in 
error,  without  more,  it  would  probably  not  have  been 
such  a  novation  of  the  deht  as  to  render  it  improper 
to  look  back  to  the  period  of  its  origin  as  the  date  at 
which  its  value  was  to  be  estimated.  But  he  did 
something  more.  He  nad  a  full  settlement  of  his  ac- 
count with  the  defendant  in  error,  and  received  his 
check  for  the  amount  due.  This  was  a  payment  in 
full  of  the  amount,  the  defendant  in  error  then  having 
a  greater  amount  to  his  credit  in  the  bank  on  which 
the  check  was  drawn.  If  the  check  had  been  presented 
at  bank,  it  would  have  been  paid  in  Confederate  notes, 
which  >vere  then  in  general  circulation  as  cuirency  in 
the  city  of  Lynchburg,  where  the  defendant  in  error 
resided,  and  the  settlement  was  made.  It  may  fairly 
be  presumed,  that  the  decedent  of  the  plaintiff  in  error 
knew,  w^hen  he  received  the  check,  that  it  would  be 
paid  in  Confederate  notes ;  and  in  consenting  to  receive 
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it,  he  therefore  consented  to  receive  such  notes  at  their     1868. 
then  par  value  in  payment  of  his  debt.     After  the    Tem. 
check  had  been  accepted,  and  it  seems  after  the  defen-  r     :    r 
dant  in  error  had  balanced  the  account  on  his  books,    adm'x 
the  said  decedent  represented  to  him  that  he  had  no  Rucker. 
use  for  the  money,  and  that  it  would  be  an  accommo-        [^^5 
dation  to  him  for  the  defendant  in  error  to  retain  it; 
which  at  length  the  latter  agreed,  as  an  accommoda- 
tion to  the  former,  to  do;  but  upon  condition  that  he 
should  be  allowed  to  pay  it  off  on  the  1st  of  January 
next  following,  and  shoul^  pay  interest  at  the  rate  of 
four  per  cent,  per  annurri  only;  and  accordingly  the 
bond  MJas  executed  and  delivered,   and  the  check  re- 
turned.    I  regard  the  substance  of  the  transaction  as 
a  loan  of  the  amount  in  Confederate  notes  upon  the 
bond  of  the  defendant  in  error. 

In  regard  to  the  second  branch  of  the  opinion  of  the 
District  Court,  I  concur  in  it  in  some  respects,  but  in 
others  I  do  not.  I  concur  in  the  latter  part  of  it  (and 
for  reasons  therein  sufficiently  set  forth)  which  declares, 
that  to  the  value  which  way  be  ascertained  of  the  Con- 
federate notes  due  on  said  bond,  nothing  should  be 
added  on  account  of  the  present  depreciation  of  paper 
money  as  compared  with  gold  ;  "the  court  can  only 
render  judgment  for  money  generally,  without  desig- 
nating what  is  to  be  regarded  as  money  and  no  ques- 
tion can  arise  as  to  the  obligation  on  the  part  of  the 
defendant  in  error  (plamiiff^  in  error  here)  to  accept 
payment  in  United  States  treasury  notes  as  being,  un- 
der the  act  of  Congress,  the  legal  equivalent  of  coin, 
until  such  notes  shall  have  been  tendered  in  payment 
of  said  judgment,  and  refused  and  the  effect  of  so  add- 
ing to  the  money  value  of  said  notes  a  sum  equal  to 
the  difference  at  the  date  of  the  judgment  between 
coin  and  paper  money,   would  be  to  make  the  debtor 
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1868.  pay  more  or  less  than  he  ought  to  pay,  in  proportion 
Tem.    ^  t^®  rise  or  fall  in  value  of  paper  money,  with  refer- 

^  : — ~  ence  to  coin,  between  the  date  of  the  judgment  and 
adm'x    the  time  of  its  payment." 

Rucker.  In  regard  to  the  former  part  of  the  second  branch  of 
the  said  opinion,  which  declares,  ''that  if,  according  to 

456]  the  true  intent  of  the  parties  to  the  said  bend,  the  same 
was  payable  in  Confederate  States  treasury  notes,  then, 
upon  the  facts  agreed,  the  defendant  in  error  is  entitled 
to  recover  judgment  in  this  action  for  the  value  of  the 
amount  of  such  Confederate  notes,  payable  on  said 
bond,  scaled  according  to  the  value  of  said  notes,  with 
reference  to  gold,  on  the  1st  day  of  January,  1863,  the 
case  agreed  not  furnishing  the  materials  for  applying 
any  other  scale,  if  any  other  ought  to  te  applied  in 
this  or  in  any  case,  as  to  which  the  court  expresses  no 
opinion,"  there  can  be  no  doubt  but  that  it  was  corn- 
petent  for  the  parties  to  the  bond  to  agree  that  it 
should  be  paid  in  Confederate  notes  at  their  par  value 
at  the  time  at  which  the  bond  should  become  payable. 
The  obligee  could  take  upon  himself  the  risk  of  the 
depreciation  of  the  notes  between  the  date  of  the  bond 
and  the  period  of  its  maturity.  But  such  a  contract 
would  be  a  contract  of  speculation  and  of  hazard, 
which  ought  not  to  be  presumed^  bnt  ought  to  be 
proved  expressly,  or  by  strong  implication.  The  facts 
agreed  in  this  case  show  no  such  contract  of  speculation 
or  hazard.  If  the  decedent  of  the  plaintiff  in  error, 
on  the  14th  of  June,  1862,  had  sold  goods  to  the  de- 
fendant in  error,  on  a  credit  until  the  1st  day  of  Jan- 
uary following,  and  intended  to  assume  the  risk  of  the 
depreciation  of  the  currency  in  the  meantime,  he 
would  of  course  have  indemnified  himself  against  such 
risk  by  the  increased  price  of  the  goods.  And  an  in- 
ference of  such  intention  might  have  been  drawn  in 
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such  a  case  from  the  amount  of  the  price  of  the  goods.     1868. 
Or  if  the  bond  in  this  case,  though  for  money  loaned,    xem. 
had  been  expressly  for  the  payment  of  the  amount  at  ~     :    r 
the  maturity  of  the  bond  in  Confederate  notes^  (which    adm'x 
were  depreciating,)  as  of  their  value  at  that  time,  Rucker. 
strange  and  improvident  as  such  a  bargain  would  be, 
it  would,  nevertheless,  be  legal  and  binding.     But  this 
is  a  very  different  case  from  either  of  those  suppi^sed. 
The  bond  was  given  here  for  the  loan  of  Confederate       [457 
money,  which  had  just  been  received  at  par  by  the 
lender  from  the  borrower,  in  payment  of  a  debt,  a 
large  portion  of  which  was  a  specie  debt.     The  loan 
was  at  four ^r  cent,   interest,  and  the  bond  was  for 
the  payment  of  the  amount  loaned  in  numero^  without 
specifying  that  it  was  to  be  paid  in  Confederate  notes 
or  currency. 

The  amount  received  from  the  lender  by  the  bor- 
rower was  the  value  of  the  amount  in  Confederate 
notes  at  the  time  of  the  loan^  and  that  was  the  just 
measure  of  the  benefit  derived  from  the  loan.  There 
is  nothing  in  the  case  to  indicate  a  contract  of  specu- 
lation or  of  hazard;  but  everything  to  indicate  a  con- 
tract to  return  a  subject  of  the  same  value  with  that 
which  had  been  loaned,  with  the  reduced  interest  of 
four  per  cent,  upon  it.  It  may  be  said,  that  as  the 
money  loaned  must  be  considtred  to  have  been  Con- 
federate money,  which  "^^as  then  the  common,  if  not 
the  only,  currency  of  the  country,  the  money  men- 
tioned in  the  bond  must  be  regarded  as  Confederate 
money,  and  the  bond  should  therefore  be  read  and 
construed  as  if  it  had  expressly  been  for  the  payment 
of  the  amount  in  Confederate  money.  On  the  other 
hand,  it  may  be  said,  that  the  contract,  being  ob- 
viously not  one  of  h&zard,  but  a  mere  loan,  in  which 
it  was  contemplated  that  the  same  amount  in  value 
Vol.  XVIII — 62 
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1868.     loaned  should    be  returned  with  a  reduced  intererf 
Term,     thereon,  the  bond  should  therefore  be  read  and  con- 

r — :    ;"  stiued  as  if  it  had  expressly  been  for  the  payment  o( 
adm'x    the  amount  in  Confederate  notes,  as  of  their  valne  at 

Rucker.  ^^^  ^™®  ^f  ^^^  ^^^.n ;  or  for  the  payment  of  so  much 
specie  as  would  be  equivalent  to  the  amount  of  the  bond 
in  Confederate  notes,  as  of  their  value  at  the  time  of 
the  loan.  It  can  make  no  difference  that  the  plain- 
tiff's decedeut  ''represented  to  the  defendant  that  he 
had  no  use  for  the  jnoney,  and  that  it  would  be  an  ac- 
commodation to  him  for  the  defendant  to  retain  it; 

458]  which  at  length  the  defendant  agreed,  as  an  accom- 
modation to  the  plaintiff's  decedent,  to  do;  T)ut  upon 
condition  that  he  should  be  allowed  to  pay  it  off  on 
the  1st  of  January  next  following,  and  should  pay  in- 
terest at  the  rate  of  four  pe?*  centximi  per  annum  only/' 
Certainly  it  was  not  intended,  by  either  party,  that 
the  money  should  be  kept  by  the  defendant  witiionl 
being  used,  until  the  1st  of  January  following,  and 
then  returned.  Had  such  been  the  intention  of  the 
parties,  then  of  course  the  plaintiff's  decedent  wouH 
have  been  entitled  only  to  the  amount  of  the  bond  in 
Confederate  notes  at  the  time  of  its  maturity,  as  ol 
their  then  value.  But  he  certainly  intended  to  mate 
no  such  improvident  bargain.  No  man  in  his  sensa 
would  ever  have  thought  of  treasuring  up  a  depreciat- 
ing currency.  The  plaintiff's  decedent  had  no  use  fot 
the  aoney,  and  rather  than  keep  it  idle  and  at  his  risk, 
would  no  doubt  have  loaned  it  to  one  who  had  u^  fof 
it,  without  any  interest  at  all,  and  upon  condition  only 
that  its  value  at  the  time  of  the  loan  should  be  !»• 
turned  to  him  at  the  expiration  of  the  credit.  Lai 
than  that  would,  to  the  same  extent,  have  been  a  e«fr 
tain  loss  to  him,  which  he  coul<3  easily  have  avoideJ 
by  buying  gold,  and  keeping  that  instead  of  Confed- 
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eiate  notes.     The  consideration  stipulated  for  by  the     1868. 
defendant  for  accommodating  the  pJaintifl's  decedent    xeTm. 
in  retaining  his  monev  was,  the  '^condition  that  her     :    - 
should  be  allowed  to  pay  it  off  on  the  1st  of  January    adm'x 
next  following,  and  should  pay  interest  at  the  rate  of  RuJker. 
four  per  centuinper  annum  only. ' '     The  defendant  in- 
tended to  use  the  money,  or  he  would  not  have  agreed 
to  pay  any  interest  for  it.     The  presumption  is,  that 
he  did  use  it,  and  that  it  was  worth  to  him  the  full 
amount  of  its  value  at  the  time  of  tlie  loan;  and  that 
amount,  with  interest  at  the  rate  of  ioxxr  per  centum 
per  annum  from  the  date  of  the  loan,  seems  to  be  the 
just  measure  of  his  liability  to  the  plaintiff. 

This  view  would,  I  think,  not  only  attain  the  justice  [459 
of  the  case,  but  conform  to  the  provisions  and  spirit  of 
the  act  of  Assembly  passed  I^larch  3,  1866,  entitled 
''An  act  providing  for  the  adjustment  of  liabilities 
arising  under  contracts  and  wills  made  between  the 
1st  day  of  January,  1862,  and  the  10th  day  of  April, 
1865."  Sess.  Acts  1865-6,  p.  184,  ch.  71.  The  ex- 
traordinary and  anomalous  condition  of  things  pro- 
jluced  by  the  war  occasioned  the  necessity  of  such  an 
act,  as  is  plainly  shown  by  the  preamble,  which  re- 
cites, that  "Whereas,  a  depreciated  currency,  known 
as  Confederate  States  treasury  notes,  constituted  the 
only  or  principal  currency  in  the  greater  part  of  this 
State  during  the  late  war  :  and  whereas,  the  result  of 
said  war  involved  the  total  destruction  of  said  cur- 
rency :  and  whereas,  there  are  many  contiacts  which 
were  made,  or  obligations  which  were  incurred,  before 
the  termination  of  said  war,  predicated  on  said  depre- 
ciated currency,  still  remaining  wholly  or  partially  un- 
adjusted, in  respect  to  which  great  uncertainty  exists, 
perplexing  alike  to  debtor  or  creditor,  as  to  the  pres- 
ent measure  of  thei^  liabilities  and  rights  respectively; 
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1868.  and  it  thus  appearing  useful  that  some  uniform  and 
Term,  equitable  rule  should  be  established  for  the  adjustment 
of  such  mutual  demands  and  liabilities  :  therefore;" 


Dearin^'s 

mim'x    and  then  follow  the  provisions  made  on  the  subject  by 
Rucker.  ^^^  ^^^'     The  first  and  second  sections  are  as  follows : 


i'l 


*1.  £e  it  enacted  by  the  General  Assembly^  That 
in  any  action  or  suit,  or  other  proceeding  for  the  en- 
forcement of  any  contract,  express  or  implied,  made 
and  entered  into  between  the  1st  day  of  January, 
1862,  and  the  10th  day  of  April,  1865,  it  shall  be  law- 
ful for  either  party  to  show,  by  parol  or  other  rele- 
vant evidence,  what  was  the  true  understanding  and 
agreement  of  the  parties,  either  expressed  or  to  be  im- 
plied, in  respect  to  the  kind  of  currency  in  which  the 
460]  same  was  to  be  fulfil  lea  or  performed,  or  with  refer- 
ence to  which,  as  a  standard  of  value,  it  was  made 
and  entered  into;  and  in  any  action  at  law  it  shall 
not  be  necessary  to  plead  the  agreement  specially  in 
order  to  admit  such  evidence. 

**2.  Whenever  it  shall  appear  that  any  such  con- 
tract was,  according  to  the  true  understanding  and 
agreement  of  the  parties,  to  be  fulfilled  or  performed 
in  Confederate  States  treasury  notes,  or  was  entered 
into  with  reference  to  such  notes  as  a  standard  of 
value,  the  same  shall  be  liquidated  and  settled  by  re- 
ducing the  nominal  amount  due  or  payable  under  such 
contract,  in  Confederate  States  treasury  notes,  to  its 
true  value  at  the  time  they  were  respectively  made 
and  entered  into,  or  at  such  other  time  as  may  to  the 
court  seem  right  in  the  particular  case;  and  upon  the 
payment  of  the  value  so  ascertained,  the  party  bound 
by  such  contract  shall  be  forever  discharged  of  and 
from  the  same:  i^rovided^  that  in  all  cases  where  ac- 
tual payment  has  been  made  of  any  sum  of  such  Con- 
federate States  treasury  notes,  either  in  full  or  in  part 
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of  the  amount  payable  under  such  contract,  the  party     1868. 
by  or  for  Tvhom  the  same  was  paid,  shall  have  full    xerm. 
credit  for  the  nominal  amount  so  paid,  and  such  pay-  j^~j^^ 
ment  shall  not  be  reduced."  adm'x 

The  only  other  sections  which  need  be  noticed  is  Rucker. 
the  fourth,  which  is  as  follows: 

**4.  In  any  case  wherein  it  shall  appear,  that  on 
any  contract  made,  or  liability  incurred,  on  or  after 
the  1st  day  of  January,  1862,  and  before  the  10th 
day  of  April,  1865,  the  debtor,  on  or  after  the  matu- 
rity of  the  claim  against  him,  and  within  the  period 
above  mentioned,  made  to  the  creditor,  his  agent  or 
attorney  at  law,  a  hmia  fide  and  actual  tender  of  the 
amount  due  in  the  said  Confederate  States  treasury 
notes,  or  other  equal  or  better  currency,  and  that  the 
creditor  then  refused  to  accept  the  same,  a  court  of 
equity  may  grant  relief  to  the  debtor,  unless  it  appear  [461 
that  the  creditor  was  justified  in  refusing  to  accept 
the  amount  tendered,  in  consequence  of  a  substantial 
and  decided  depreciation  of  said  currency  after  the 
time  at  which  payment  ought  to  have  been  made,  and 
before  the  time  at  which  the  tender  was  made,  or  un- 
less it  otherwise  appear  to  be  inequitable  to  grant  such 
relief." 

The  first  section  provides,  that  in  a  proceeding  fcr 
the  enforcement  of  a  contract  made  between  the 
periods  therein  mentioned,  either  party  may  show 
what  was  the  true  understanding  of  the  parties  in  re- 
spect to  the  kind  of  currency  in  which  the  same  was 
to  be  performed,  or  with  reference  t*^  which,  as  a 
standard  of  value,  it  was  made.  Confederate  notes 
being  the  principal,  if  not  the  only,  currenc}''  of  the 
country  during  the  period  afoieshid,  it  is  fair  to  pre- 
sume, in  the  absence  of  evidence  to  the  contrary,  that 
any  contract  made  during  that  period  was  intended 
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1868.     to  be  performed  in  that  kind  of  currency,  or  was  made 
Term.     '^^^^^  reference  thereto  as  a  standard  of  value. 

r — : — 7      Tte  secord  section  provides,  that  any  such  contract, 
adm'x    intended  to  be  performed  in  that  kind  of  currency,  or 

Rucker.  Diade  with  reference  thereto  as  a  standard  of  \alue, 
shall  be  liquidated  and  settled  by  reducing  the  nomi- 
nal amount  due  under  such  contract,  in  Confederate 
notes,  to  its  true  value  at  the  time  the  contract  was 
made,  or  at  such  other  time  as  may  to  the  court  seem 
right  in  the  particular  case;  and  upon  the  payment  of 
the  value  so  ascertained,  the  party  bound  by  such 
contract  shall  he  forever  discharged  from  the  same. 
The  court  is  thus  authorized  to  do  justice  between  the 
parties  in  this  matter,  according  to  the  circumstances  of 
each  particular  case.  Where  a  contract  was  made  on 
the  14th  of  June,  1862,  for  the  loan  of  Confederate 
States  treasury  notes  until  the  1st  day  of  January  fol- 
lowing, such  notes  being  a  continually  depreciating 
currency,  tne  date  of  the  contract,  and  not  the  time  of 
its  maturity,  is  the  period  in  reference  to  which  the 

462]  value  of  such  notes  should  be  ascertained,  in  order  to 
do  justice  between  the  parties  in  a  proceeding  insti- 
tuted upon  such  contract.  Of  course  the  creditor 
miglit  have  received  Confederate  money  at  par  in  pay- 
ment of  the  debt ;  and  if  he  received  it  without  objec- 
tion on  account  of  the  debt,  the  presumption  is  that 
he  received  it  at  par.  The  proviso  to  the  second  sec- 
tion, therefore,  properly  declares,  ''that  in  all  cases 
wheie  actual  payment  has  been  made  of  any  sum 
of  such  Confedeiate  States  treasuiy  notes  either  in 
full  or  in  part  of  the  amount  payable  under  such  con- 
tract, the  party  by  or  for  whom  the  same  was  paid 
shall  have  full  credit  for  the  nominal  amount  so  paid, 
and  such  payment  shall  not  be  reduced." 

The  fourth  section  provides,  that  in  any  case  of  a 
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contract  made,    or  liability   incurred,    between    the     1868. 
periods  aforesaid,  and  of  a  tender  and  refusal  of  the    xerm. 
amount  due  in  Confederate  States  treasurj^  notes,  or  ~     :    r 
other  equal  or  better  currency,  on  or  after  the  matu-    adm'x 
rity  of  the  claim,  and  within  the  said  period,  a  court  Rucker. 
of  equity  may  grant  relief  to  the  debtor,  unless  it  ap- 
pear that  the  creditor  was  justified  in  refusing  to  ac- 
cept the  amount  tendered,  in  consequence  of  a  sub- 
stantial and  decided  deprciciation  of  such   currency 
after  the  time  at  which  payment  ought  to  have  been 
made,  and  before  the  time  at  which  the  tender  "vas 
made,  or  unless  it  otherwise  appear  that  it  would  be  in- 
equitable  to  grant  such  relief.    This  section  might  seem, 
at  first  glance,  to  admit  the  right  of  a  debtor  in  such 
case,  as  a  general  rule,  to  make  payment  in  such  notes 
at  their  par  value  at  the  maturity  of  the  claim.     But 
this  would,  I  think,  be  inconsistent  with  the  second  sec- 
tion, which  seems  to  fix  upon  the  period  when  the 
contract  was  made  as  that  at  which,  as  a  general  rule, 
the  value  of  such  notes  were  to  be  ascertained  in  de- 
termining the  amount  to  be  paid  by  the  debtor.     At 
all  events,  the  conclusion  of  the  fourth  section  shows, 
that  the  court  must  determine  on  all  the  circumstances       [463 
of  the  case,  whether  it  would  be  equitable  to  grant 
the  relief  which  the  section  contemplates. 

The  first  and  second  sections  of  the  act  of  March 
3d,  1866,  were  amended  by  an  act  passed  February, 
28,  1867.  Seas.  Acts  1866-7,  p.  694,  ch.  270.  The 
only  amendment  which  it  is  necessary  to  notice  is,  a 
proviso  added  to  the  first  section,  ''that  when  the 
cause  of  action  grows  out  of  a  sale,  or  renting  or  hir- 
ing of  property,  whether  real  cr  personal,  if  the  court, 
or  (where  it  is  a  jury  case,)  the  jury  think  that,  under 
all  the  circumstances,  the  fair  value  of  the  property 
sold,  or  the  fair  rent  or  hire  of  it,  would  be  the  most 


Digiti 


ized  by  Google 


496  COURT    OP    APPEALS    OF    VIRGINIA. 

1868.     just  measure  of  recovery  in  the  action,  either  of  these 
Te?m.     principles  may  be  adopted  as  the  measure  of  the  le- 

r     : — -  covery  instead  of  the  express  terms  of  the  contract/' 
adm'x    This  amendment  serves  still  further  to  show  that  the 

Rucker.  Legislature,  in  providing  a  measure  of  relief  on  con- 
tracts made  during  the  latter  years  of  the  war,  hav- 
ing reference  to  the  then  depreciating  currency  as  a 
standard  of  value,  sought  to  do  justice  bet\^eenthe 
parties  under  all  the  circumstances  of  each  case. 

The  state  of  things  which  existed  in  regard  to  the 
currency  during  the  late  war,  and  the  consequent  leg- 
islation before  referred  to,  are  very  similar  to  the 
state  of  things  which  existed  on  the  same  subject  dur- 
ing the  revolutionary  war,  and  the  legislation  \^hich 
it  occasioned.  The  currency  of  the  State  commenced 
depreciating  as  early  as  January,  1777,  when  it  stood 
at  the  rate  of  1|^  to  1,  compared  with  silver  and  gold, 
and  continued  to  depreciate,  gradually  at  first,  and 
then  more  rapidly,  until  December,  1781,  when  it 
stood  at  the  rate  of  l,00u  to  1,  and  ceased  to  be  a 
currency  !  In  November,  1781,  an  act  was  passed, 
entitled  '*An  act  directing  the  mode  of  adjusting  and 
settling  the  payment  of  certain  debts  and  contracts, 
and  for  other  purposes."  The  act  was  manifestly 
and  naturally  the  model  of  our  act  of  March  3,  1866, 

464]  before  referred  to,  and  is,  substantially,  like  it  in  most 
respects,  both  of  tbem  having  been  occasioned  by  a 
similar  state  of  things.  When  the  Legislature,  in 
March,  1806,  undertook  to  legislate  on  the  subject,  it 
was  proper  that  they  should  look,  and  they  did  look, 
for  their  guidance  and  direction,  to  the  legislation  on 
the  same  subject  which  followed  the  revolutionary 
war.  Hence  the  act  of  Xovember,  1781,  and  the  de- 
cisions of  the  Court  of  Appeals  thereon,  have  an  im- 
portant bearing  in  the  construction  of  the  act  of  March 
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3,  1866,  and  upon  the  decision  of  this  case.  The  first  1868. 
section  of  the  act  of  November,  1781,  is  its  preamble,  Tem. 
setting  forth  the  causes  which  led  to  its  passage.  The  ~ — : — r 
second  section  recites,  that  '*the  good  people  of  the  adm'x 
State  will  labor  under  many  inconveniences  for  want  Rucker. 
of  some  rule  whereby  to  settle  and  adjust  the  payment 
of  debts  and  contracts  entered  into  and  made  between 
the  1st  of  January,  1777,  and  the  1st  of  January, 
1782,  unless  some  rule  shall  be  by  law  established  for 
liquidating  and  adjusting  the  same,  so  as  to  do  justice 
as  well  to  the  debtors  as  creditors;"  and  then  pro- 
ceeds to  enact,  that  *'all  debts  and  contracts  entered 
into  or  made  in  the  current  money  of  this  State,  or 
of  the  United  States,  excepting  at  all  times  contracts 
entered  into  for  gold  and  silver  coin,  tobacco  or  any 
other  specific  property,  within  the  period  aforesaid, 
now  remaining  due  and  unfulfilled,  or  which  may  be- 
come due  at  any  future  day  or  days;  for  the  payment 
of  any  sum  or  sums  of  money,  shall  be  liquidated,  set- 
tled and  adjusted  agreeable  to  a  s6ale  of  depreciation 
hereinafter  mentioned  and  contained;  that  is  to  say, 
by  reducing  the  amount  of  all  such  debts  and  con- 
tracts to  the  true  value  in  specie  at  the  days  or  times 
the  same  were  incurred  or  entered  into  ;  and  upon  pay- 
ment," &c.,  the  debtors  shall  be  forever  discharged, 
&c.  And  then  follows  b,  proviso^  that  actual  pay- 
ments in  paper  currency,  in  whole  or  in  part,  shall 
stand  good  for  the  nominal  amount.  Note  here  the 
resemblance  between  this  section  and  the  second  sec-  [465 
tion  of  the  act  of  March,  1866.  Both  of  them  fix 
upon  the  time  at  which  the  contract  was  made  as  the 
time  at  which  the  value  of  the  depreciated  currency 
is  to  be  ascertained;  but  in  the  latter  these  words 
are  added,  which  are  not  in  the  former:  *'or  at  such 
other  time  as  may  to  the  court  seem  right  in  the  par- 
VoL.  XVIII — 63 
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1868.     ticular  case."     The   substance   of    these   additional 

Term,     words,  however,  is  embodied  in  the  fifth  section  of 

— ^ — : — T  the  act  of  1781,  and  the  two  acts  may  be  regarded  as 
Deanng'e  '  '  f* 

adm'x    substantially  the  same  in  this  respect.     The  fourth 

Rucker.  section  of  the  act  of  1781  adopts  a  scale  of  deprecia- 
tion including  every  month  from  January,  1777,  to 
December,  1781,  inclusive,  as  the  rule  to  determine 
the  value  of  the  several  debts,  &c.,  compared  with 
silver  and  gold.  The  fifth  section  of  the  act  of  17S1 
provides,  that  where  circumstances  arise  which  would 
render  a  determination  agreeable  to  the  above  table 
unjust,  the  court  may  award  such  judgment  as  i/)  ihefn 
shall  appear  jxist  and  equitable. 

Upon  the  construction  of  the  act  of  1781  there  have 
been  several  decisions  of  the  Court  of  Appeals,  some 
of  which  only  will  be  noticed. 

In  PleasanU  v.  Bihh^  1  Wash.  8,  the  bond  on  which 
the  action  was  brought  was  dated  the  1st  of  February, 
1780*,  payable  on  or  before  the  17th  of  December, 
1781,  and  to  carry  interest  from  the  16th  of  February, 
1779.  The  court  held  that  these  latter  words,  with 
other  circumstances  in  the  case,  fixed  the  latter  as  the 
period  at  which  the  scale  of  depreciation  ought  to  be 
applied,  being  the  period  at  which  the  debt  aiose, 
though  not  reduced  to  a  specialty  until  1780.  Thus 
we  see  that,  to  attain  the  justice  of  the  case,  the  court 
here  went  even  behind  the  date  of  the  bend  on  which 
the  suit  was  brought. 

In  Wilson  ife  McRae  v.  Keeling^  Id.  194,  the  re- 
porter's marginal  abstract  of  the  case  is  this:  '*ln 
April,  1778,  a  sura  of  paper  money  was  lent,  not  to 
466]  be  re-paid  in  less  than  twelve  nc  ontbs  thereafter.  The 
money  was  tendered  shortly  after  the  expiration  of 
the  twelve  months,  and  was  refused.  A  mortgage 
having  been  given  to  secure  the  debt,  the  mortgagee 
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brought  an  ejectment,  and  recovered  possession  of  the     1868. 
mortgaged  premises.     Upon  a  bill  filed  for  relief,  the    Term, 
mortgagee  will  be  decreed  to   re-convey,  upon  pay-  Zj     :    r 
ment  of  the  debt  according  to  the  scale  of  depreciation    adm'x 
of  the  day  when  the  money  was  lent,  (notwithstand-  Racker. 
iag  he  had  received  the  identical  money  in  discharge 
of  a  specie  debt,  and  notwithstanding  the  mortgagor 
employed  the  same  in  the  discharge  of  a  specie  debt,) 
without  interest  from  the  time  of  the  tender  to  that 
of  a  new  demand.-'     This  case,  in  its  circumstances, 
bears  a  resemblance  to  the  present.     The  money  was 
loaned  for  tweUe  months  and  yet  nobody  contended 
that  the  time  of  the  maturity  of  the  debt  was  the 
period  for  applying  the  scale.     The  most  the  debtor 
contended  for  was,  that  it  should  be  applied  at  the 
date  of  the  loan;  but  the  creditor  contended  that  the 
debt  should  be  regarded  as  a  specie  debt,  as  the  money 
was  borrowed  for  the  purpose  of  discharging  a  specie 
debt,  and  was  actually  so  appUed.     And  this  was  the 
main  controversy  in  the  case.     Lyons,  J.,  delivering 
the  opinion  of  the  court,  said:  **The  case  is  too  clear 
to  be  argued.     This  is  a  downright  attempt  to  evade 
the  law,  directing   the  mode  of   settling  debts  con- 
tracted in  paper  money,  without  a  single  circumstance 
to  countenance  it." 

In  Ambler  v.  Wyld^  2  Wash.  36,  Ambler  sold  to 
Wyld,  in  September,  1778,  houses  and  lots  in  York- 
town,  the  price  of  which  was  to  be  settled  by  valuers 
to  be  chosen  by  the  parties,  one-half  of  which  price 
was  to  be  paid  at  the  time  of  the  valuation,  and  the 
other  in  a  year  afterwards.  Ambler  obtained  a  judg- 
ment at  law  against  Wyld,  which  the  latter  enjoined, 
upon  the  ground  that  the  tpal  was  not  a  fair  one. 
The  Court  of  Chancery  directed  an  issue,  and  the 
Court  of  Appeals  affirmed  the  decree.     The  president,        [467 
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1868.     Pendleton,  delivering  the  opinion  of  the  court,  said: 

Term.    That  in  October,  1778,  ''as  soon  probably  as  the  par- 

r — : — ~  ties  met  tosrether  after  the  valuation,  Mr.  Ambler  re- 
Deanng's  °  ' 

adm'x    oeived  £500,  the  first  instalment,  without  objection, 

Rucker.  ^^  according 'with  the  principles  of  the  valuation  then 
recently  made.  In  autumn,  1779,  when  the  other 
payment  became  due,  the  depreciation  was  so  visibly 
great  as  to  make  a  more  serious  impression  upon  par- 
ties to  former  contracts;  and  though  no  rule  was 
then  established  by  which  to  graduate  the  scale  of  de- 
preciation, every  person  was  struck  with  the  injury 
which  would  be  sustained  by  a  payment  according  to 
the  nominal  amount.  Mr.  Ambler,  therefore,  might 
well  thiuK  himself  justifiable  in  evading  the  receipt 
of  the  £500  nominal  money,  which  Mr.  Wyld  then 
offered  to  pay  him.''  **Here  the  matter  rested  until 
the  10th  of  February,  1781,  when  the  act  for  scaling 
paper  money  contracts  had  passed,  fixing  a  general 
rule  for  adjusting  those  contracts,  according  to  the 
rate  of  depreciation  at  the  time  they  were  made,  but 
allowing  a  departure  from  that  rule  in  particular 
cases,  so  as  to  meet  the  ideas  of  the  parties  at  the 
time  of  the  contract."  Mr.  Ambler  supposed  that 
the  valuation,  as  explained  by  a  subsequent  certificate 
of  the  valuers,  ^'entitled  him  to  claim  £500  specie, 
and  he  demanded  that  sum  of  Mr.  Wyld,  who,  on  the 
other  hand,  conceived  that  this  nominal  sura  was  to 
be  reduced  by  the  legal  scale  if  J^eptember,  1778, 
which  would  bring  it  to  £1 00  only. "  * '  It  was  pressed 
by  the  appellant's  counsel,  that  if  a  new  trial  were 
directed,  a  special  direction  should  aocompany  it, 
pointing  the  jury's  inquiry  to  the  value  of  the  property 
at  large,  independent  of  the  valuation  fixed  upon  it 
by  persons  who  had  made  the  estimate.  This  would 
be  highly  improper.     It  was  not  the  intention  of  the 
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Legislature  to  let  men  loose  from  their  contracts,  but     1868. 
to  allow  a  departure  from  the  establishe  1  scale  in  cases    totm. 
where  it  was  necessary,  in  order  to  meet  the  real  con-  r~~:     7 
tract  of  the  parties."     Here  it  will  be  observed  that    adm*x 
the  utmost  extent  of  the  claim  of  the  purchaser  was,  Ruckei. 
to  have  the  deferred  instalment  scaled  as  of  the  tune,        [^^8 
not  at  which  it  became  payable,  but  at  which  the  con- 
tract ?kas  made;  and  that  the  court  construed  the  act 
for  scaling  paper  money  contracts  as  '  ^fixing  a  general 
rule  for  adjusting  those  contracts  according  to  the 
rate  of  depreciation  at  the  time  they  were  made,  but 
allowing  a  departure  from  that  rule  in  particular  cases, 
80  as  to  meet  the  ideas  of  the  parties  at  the  time  of 
the  contract.     If  this  general  rule  applies  to  a  sale 
of  credit,  in  which  the  vendor  may  compensate  him- 
self for  the  risk  of  depreciation  of  the  currency  by 
demanding  an  increased  price,  a  fortiori  it  applies  to 
a  loan  of  money — especially  a  loan  at  less  than  legal 
interest. 

In  White  V.  Atkinson^  2  Wash.  94,  which  is  the 
last  case  I  will  notice,  ''an  agreement  was  made  to 
sell  land,  during  the  existence  of  paper  money,  part 
of  the  money  to  be  paid  in  June,  1780,  when  a  con- 
veyance was  to  be  made,  and  the  residue  in  twelve 
months  thereafter.  The  money  was  not  paid,  or  ten- 
dered at  the  day,  nor  was  a  conveyance  made.  Upon 
a  bill  by  the  vendee  for  a  specific  performance,  he 
was,  under  the  circumstances  of  the  case,  decreed  a 
conveyance,  upon  his  paying  the  value  of  the  land  at 
the  time  of  the  contract^  instead  of  the  value  of  the 
purchase  money  agreed  upon^  according  to  the  scaled  of 
depreciation."  Such  is  the  reporter's  abstract  of  the 
case.  This  decision  is  founded  on  obvious  reasons. 
The  purchaser  having  forfeited  his  contract  at  law, 
could  obtain  the  land  in  equity  only  on  such  terms  as 


Digiti 


ized  by  Google 


502  COUKT   OF    APPEALS    OF    VIRGINIA. 

1868.  the  court  deemed  equitable,  under  all  the  circum- 
Term.  stances.  The  views  expressed  by  some  of  the  judges 
r  :  ;-  in  delivering  their  opinions,  in  regard  to  the  act  of 
adm*x  1781,  are  appropriate  to  the  present  occasion,  and  I 
Rucker.  will  briefly  notice  some  of  them.  Judge  Koane  said: 
469 1  **The  Legislature  have  estblished  this  scale  as  a  jast 
rule  whereby  to  settle  paper  money  contracts  in 
specie.  1 1  was  no  doubt  made  after  due  deliberatioiL 
and  upon  good  information.  It  hae  been  generallj 
acquiesced  in  by  the  people  of  this  commonwealth, 
and  has  prevented  much  litigation.  It  affords,  I  sup- 
pose, the  best  rule  for  ascertaining  the  value  of  the 
paper  money,  having  been  made  by  those  who  repre- 
sented every  part  of  the  State,  and  had  the  best  op- 
portunity of  judging."  Judge  Roane  also  speaks  of 
the  date  of  the  contract,  and  not  the  time  when  the  > 
money  is  payable,  as  the  period  in  reference  to  whidi 
the  scale  is  to  be  applied,  at  least  as  a  general  lulei 
Id.  99.  Judge  Lyons  said:  "The  Legislature  hatt 
established  a  scale  by  which  to  ascertain  the  som  it 
specie  which  should  be  paid  in  discharge  of  contractt 
entered  into  at  particular  periods  whilst  paper  inon^ 
was  in  circulation.  This  law  was  very  properly  passed? 
for  otherwise  the  value  in  each  particular  case  mi 
have  been  ascertained  by  a  jury,  in  the  same  mannff, 
as  in  actions  for  foreign  money.  This  would  halt 
produced  infinite  trouble  and  litigation,  which 
law  (affording,  I  believe,  the  best  general  thUs 
wisely  calculated  to  prevent.  It  is  of  more  con* 
quence  that  the  law  should  be  fixed  and  known, 
that  it  should  always  be  strictly  just.  The  debtw 
to  pay  according  to  the  scale  at  the  date  of  the 
tract,''  &c.  Id.  103.  The  President  said :  '*The 
of  1781  furnishes  a  good  general  rule  for  scaling 
money  contracts;  ])erhaps  the  best  which  could 
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been  made.     But  it  is  certaiilv  not  just  in  all  cases."     1868. 

M.  104.  "  ^H 

I  am,  therefore,   of  opinion,  that  upon  the  facts  ^     :    T 
agreed  between  the  parties,  the  plaintifif  in  error  is    adm'x 
entitled  to  recover  judgment  in  this  action  for  the  Rucker. 
amount  of  the  bond  scaled  according  to  the  value  of 
Confederate  States  treasury  notes  with  reference  to 
gold  on  the  14th  day  of  June,  18G2,  (the  date  of  the       [470 
loan,  and  of  the  bord  on  which  the  action  is  founded), 
with  interest  thereon  at  the  rate  of  four  ^er  centum j)er 
annum  from  the  said  14th  day  -of  June,  1862,  until 
payment. 

Suppose  that  in  this  case  the  principal,  instead  of 
being  payable  on  the  1st  of  January,  1863,  had  been 
made  payable  on  the  1st  of  January,  1865,  when  the 
current  value  of  Confederate  notes  bad  depreciated 
to  the  rate  of  45  or  50  to  one;  would  the  creditor 
have  been  compelled  to  receive  less  than  one  hun- 
dred dollars,  the  value  in  gold  of  $3,822.74  in 
Confederate  notes  at  that  time,  in  discharge  of  a  loan 
of  that  amount  of  such  notes  on  the  14th  of  June, 
1862,  then  worth  $2,548.50  in  gold?  Suppose  the 
principal  had  been  made  payable  on  the  14th  of  June, 
1865,  three  years  after  the  date  of  the  loan,  when 
Confederate  notes  had  ceased  to  be  of  any  value;  how 
then  would  the  matter  have  been  adjusted,  if  the  time 
fixed  by  the  contract  for  the  payment  of  thr  debt  be 
the  true  period  for  ascertaining  the  value  of  the  notes  ? 
Would  it  be  said  that  the  borrower,  aa  ho  had  received 
and  enjoyed  what  was  equivalent  to  $2,548.50  in 
gold,  w^as  bound  to  pay  nothing  in  return  ?  Such  a 
solution  of  the  diflBculty  would  shock  the  understand- 
ing and  the  feelings  of  mankind.  And  yet  it  seems 
to  me,  that  a  rule  which  makes  the  day  for  the  matu- 
rity of  the  debt  the  period  for  fixing  the  value  of  its 
amount  in  Confederate  notes,  must  inevitably  lead  to 
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1868.     sQch  a  result.     What  intermediate  period  between  the 
Te^m.    ^^^^  ^^  ^^^  contract  and  the  maturity  cf  the  debt  can 

r     :    r  be  fixed  upon,  with  any  reason  or  propriety,  for  the 
adm'x    purpose  of  ascertaining  such  value  ?     We  are  driven 

Rucker.  by  necessity  to  an  election  between  these  two  periods 
as  a  general  rule.  By  electing  the  date  of  the  con- 
tract, I  think  perfect  justice,  or  as  near  an  approach 
to  it  as  possible,  would  be  attained  in  most  cases. 
The  debtor  would  pay  the  value  of  what  he  received, 
and  the  creditor  would  receive  the  value  of  what  he 

471]  parted  with.  This  result,  if  not  precisely  what  the 
parties  intended  or  contemplated,  is  yet  as  near  an 
approximation  to  it  as  can  be  made  in  the  extraordi- 
nary condition  of  things  in  which  the  war  has  left  us. 
It  is,  we  may  well  suppose,  what  the  parties  would 
have  expressly  prescribed  by  their  contract  had  they 
foreseen  what  was  to  happen.  The  general  rule  for 
which  I  contend  conforms,  as  we  have  seen,  to  the  act 
of  1781,  and  the  adjudications  under  it,  and  thus  is 
sustained  by  the  wisdom,  experience  and  example  of 
our  ancestors  under  the  same  trying  cirumstances. 
And  it  also  conforms,  I  think,  to  the  true  construction 
of  the  act  of  March  3,  1866,  passed  in  imitation  of 
the  same  example,  and  under  the  same  cirumstances. 
On  the  other  hand,  by  electing  the  time  of  the  matu- 
rity of  the  debt  instead  of  the  date  of  the  contract  as 
the  period,  the  rankest  injustice  would  be  done  in  a 
large  majority  of  the  cases,  and  a  result  arrived  at 
which  neither  party  could  have  contemplated.  I 
therefore,  think  the  date  of  the  contract  is  the  proper 
period  for  applying  the  scale  of  depreciation  in  such 
cases,  as  a  general  rule.  Of  course  there  are  excep- 
tions to  it,  which  must  be  left  to  the  determination  of 
the  court  or  jury  under  all  the  circumstances.  Some- 
times an  earlier,  and  sometimes  a  later,  period  than 
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the  date  of  the  contract  may  be  the  proper  period  for     1868. 
applying  the  scale.     TV  here  it  appears  that  the  par-    Term. 
ties,  in  making  their  contract,  contemplated  a  con-  ^    ^^  , 
tinned  depreciation  of  the  currency,  and  it  was  under-    adm'x 
stood  that  the  creditor  was  to  run  that  risk,  then  it  Rucker. 
was  a  con  tract  of  hazard  on  his  part,  and  he  must 
abide  the  consequences,  even  though  they  involve  a 
total  loss  of  the  money.     I  do  not  regard  the  contract 
in  this  case  as  a  contract  for  the  sale  of  a  commodity, 
and  therefore  I  do  not  think  that  the  principle  recog- 
nized in  the  cases  of  Beime  v.  Durdap^  8  Leigh  514, 
and  Butcher  v.  CarlUe^  12  Gratt.  620,  apply  to  the 
ca»e.     The  lender  had  no  idea  of  selling^  nor  the  bor- 
rower of  buying  Confederate  notes,  but  the  transac-       [472 
tion  was  purely  one  of  a  lending  and  borrowing  of 
money,  having  reference  to  Confederate  notes  as  a 
standard  of  value,  and  as  a  medium  and  measure  of 
the  loan,  because,  and  only  because,  it  was  then  the 
only,  or  almost  only,  currency  of  the  country. 

But  if ,  as  a  general  rule,  the  day  when  the  debt 
Decame  payable  is  the  period  at  which  the  scale  must 
be  applied,  I  am  of  opinion  that  this  case  is  an  excep- 
tion to  that  rule,  and  that  in  this  case  the  date  of  the 
contract  is  the  proper  period.  Indeed,  I  have  great 
diflSculty  in  saying  that,  in  my  opinion,  this  is  not  a 
specie  contract.  The  money  loaned  was  derived 
chjefly  from  specie  funds,  and  the  loan  was  at  a  time 
when  there  was  comparatively  slight  depreciation  in 
the  value  of  Confederate  notes.  When,  therefore, 
money  thus  derived,  and  derived  from  the  borrower 
himself  was  loaned  out  for  six  or  seven  months  at  four 
per  cent,  per  annum  interest,  the  borrower  giving  his 
bond  for  so  much  money,  precisely  as  if  it  were  a 
specie  debt,  and  without  any  refeience  to  Confederate 
notes;  it  may  well  be  argued,  that  it  was  intended  by 
Vol.  xviii — 64 
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1868.     both  parties  to  be  a  specie  debt.     They  doubtless  sup- 
Term,    pos^d,  as  most  people  in  the  Confederate  States  then 

r — : — ~  supposed,  that  the  war    would  soon  terminate  favor- 
adm'x    ably  to  them,  and  that  Confederate  notes  would  soon 

Rucker.  ^  equivalent,  or  nearly  so,  to  specie.  1  doubt  not  it 
was  contemplated,  however,  that  if,  when  the  money 
became  payable,  Confederate  notes  were  still  the  cur- 
rency, and  of  the  same  or  nearly  the  same  value  as  at 
the  date  of  the  contract,  they  should  be  received  at  par 
in  payment  of  the  debt,  and  I  doubt  not  they  would 
have  been  so  received  if  tendered.  Perhaps,  notwith- 
standing the  great  depreciation  in  the  meantime,  if  the 
lender  had  been  alive  when  the  debt  became  payable, 
and  the  borrower  had  then  tendered  the  amount  in  Con- 
federate notes,  the  lender  would  have  received  them, 
as  some  continued  to  receive  such  notes  in  payment 

473]  of  specie  debts  down  almost  to  the  end  of  the  war. 
If  that  had  been  done,  the  transaction  would  have 
been  settled  by  the  voluntary  act  of  the  parties.  But 
as  that  was  not  done,  and  the  transaction  was  left 
unsettled  at  the  end  of  the  war,  we  must  now  settle 
it  according  to  the  rights  of  the  parties,  and  the  mode, 
in  my  opinion,  of  doing  so  has  already  been  indicated. 
In  regard  to  the  third  branch  of  the  opinion  of  the 
District  Court,  to  wit,  'Hhat  the  case  agreed  is  too 
uncertain  to  enable  the  court  to  pronounce  judgment 
upon  it,  because  it  does  not  state  whether  the  said 
bond,  according  to  the  true  intent  of  the  parties,  was 
or  was  not  payable  in  Confederate  treasury  notes,"  I 
have  shown  by  what  I  have  already  said  that  I  do 
not  concur  in  it.  I  think  the  case  agreed  is  suflS- 
ciently  certain  to  enable  the  court  to  pronounce  the 
judgment  upon  it  which  I  have  before  indicated.  All 
the  facts  which  actually  occurred  in  the  case,  and 
which  are  material,  are  no  doubt  included  in  the  case 
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agreed;  and  according  to  those  facts,'the  case  comes  1868. 
withia  the  general  rule  which  fixes  the  date  of  th^  Term, 
contract  as  the  period  at  which  the  scale  of  deprecia-  r     7~T 

^^  ^  Deanng  8 

tion  is  to  be  applied.  adm'x 

It  cannot  be  presumed  that  any  other  facts  existed  Rucker. 
which  would  make  the  case  an  exception  to  the  geneial 
rule.  If  such  facts  existed,  they  ought  to  have  been 
included  in  the  case  agreed,  and  not  leing  so  included, 
it  must  be  presumed  that  they  did  not  exist.  If  it  be 
said,  that  the  fact  that  the  contract  sued  on  was  en- 
tered inu)  with  reference  to  Confederate  States 
treasury  notes  as  a  standard  of  value,  though  it  be 
necessarily  inferable  from  the  facts  agreed,  is  never- 
theless a  fact  which  ought  itself  to  have  been  expressly 
included  in  the  case  agreed,  the  answer  is,  that  the 
parties  waived  their  right  to  have  a  jury,  and  referred 
the  case  to  the  decision  of  the  court;  and  although 
they  agreed  the  facts  of  the  case,  yet  it  was  incum-  [474 
bent  on  the  court  to  draw  all  necessary  and  proper 
inferences  from  those  facts  which  a  jury  would  have 
drawn  if  the  case  had  been  tried  by  a  jury  on  the  same 
agreement  of  facts.  It  is  not  like  the  case  of  a  special 
verdict  or  case  agreed  in  lieu  of  a  special  verdict,  in 
which  the  court,  having  no  right  to  decide  any  ques- 
tion of  fact,  must  award  a  venire  de  novo  in  order  to 
ascertain  a  material  fact,  though  it  be  properly,  or 
perhaps  necessarily,  inferable  from  the  facts  found  or 
agreed,  but  it  is  a  case  in  which  the  whole  matter  of 
law  and  fact  is  to  be  heard  and  determined  by  the 
court. 

My  conclusion,  therefore,  is,  that  so  much  of  the 
judgment  of  the  District  Court  as  is  in  corflict  with 
the  foregoing  opinion  is  erroneous,  and  ought  to  be 
reversed,  and  the  residue  thereof  affirmed,  and  a  judg- 
ment entered  in  conformity   \>ith  the  said  opinion. 
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1868.     But  as  my  brethren  are  of  a  different  opinion,  a  judg- 
ent  must  be  entered  in  conformity  with  their  views. 

Rives,  J.  concurred  in  the  opinion  of  Joyne%^  J. 

Judgment  of  both  the  District  and  Circuit  Court 
:versed,  with  costs  to  the  appellee. 
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Williamson,  trustee,  v.  Paxton,  trustee.  l^^- 

April 
Term. 
Absent,  Rives,  J.*  [475 

A  husband,  trustee  for  his  wife,  contracts  for  the  purchase  of 
land  for  her ;  but  the  contract  is  in  his  own  name.  He  is  put 
into  possession,  but  he  fails  to  comply  with  the  terms  of  the 
contract.  In  a  proceeding  by  unlawful  detainer  by  the 
vendor  to  recover  possession,  the  wife  is  not  a  necessary  or 
proper  party  in  the  action. 

A  vendor  of  land,  who  has  put  the  purchaser  in  possession 
whilst  the  contract  remains  executory,  has  the  legal  title, 
and  unless  the  provisions  of  the  Code  ch.  135,  ?  20,  apply  to 
the' case,  may  recover  possession"  by  an  action  at  law,  at  least 
after  making  demand  of  possession,  even  though  the  vendee 
may  be  entitled  in  equity  to  a  specific  execution  of  the  con- 
tract 

In  such  a  case,  a  parol  agreement  on  the  part  of  the  vendor, 
however  explicit,  to  waive  the  forfeiture  of  the  contract 
which  the  purchaser  had  incurred,  would  be  of  no  effect  at 
law ;  and  could  be  enforced  in  equity  only  where  there  has 
been  part  performance. 

Qu^RB :  What  facts  will  not  be  considered  as  the  waiver  by 
the  vendor  of  land  of  the  forfeiture  of  the  contract  by  the 
purchaser,  so  as  to  entitle  the  purchaser  to  retain  possession 
of  the  land  according  to  the  term  of  the  contract? 

P,  trustee  for  B,  Afeme  covert,  with  power  to  sell  and  re-invest  • 

at  his  discretion,  sells  to  W,  on  conditions  which  W  fails  to 
comply  with,  and  thus  forfeits  the  contract.  No  unauthorized 
dealing  of  B  with  \V  can  entitle  W  to  hold  the  land  against 
his  vendor  P  after  forfeiting  his  right  to  the  possession  by 
violating  the  contract  of  sale. 

*  He  was  related  to  some  of  the  parties  interested. 
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1868. 
April 
Term. 

William- 
son, 
trustee, 

V. 

Paxton, 
trustee. 

4761 


The  contract  provides  for  the  payment  by  W  in  cash  of  a  sum 
of  money,  and  that  if  W  fails  by  a  day  certain  within  the 
year  to  do  a  certain  act,  that  he  shall  hold  for  a  year,  and  the 
sum  paid  shall  be  the  rent  for  the  year ;  W  having  failed  to 
do  the  kct,  and  holding  as  tenant  for  the  year,  and  then 
holding  over  does  not  thereby  become  tenant  from  year  to 
year,  and  so  entitled  to  the  legal  notice  to  quit.  And  though 
during  the  second  year  the  purchaser  paid  rent  for  that  year, 
it  would  not  of  itself  constitute  him  tenant  from  year  to  year, 
so  as  to  entitle  him  to  notice  to  quit. 

It  is  a  mere  presumption  of  law,  in  the  absence  of  evidence  to 
the  contrary,  that  a  tenant  who  holds  over  after  the  expira- 
tion of  his  term,  by  permission  of  the  lessor,  is  a  tenant  from 
year  to  year.  And  this  presumption  may  be  repelled  by 
evidence  which  may  show  that  the  holding  over,  though  by 
permission  of  the  lessor,  is  not  as  tenant  from  year  to  year, 
but  in  some  other  character,  or  for  some  other  purpose. 

One  who  is  put  in  possession  upon  an  agreement  to  purchase 
land  cannot  be  ousted  by  ejectment  or  unlawful  detainer  before 
his  lawful  possession  is  determined  by  demand  of  jKjssession 
or  otherwise. 

Where  a  suit  in  equity  and  an  action  at  law,  for  the  same  cause 
of  action,  are  pending  at  the  same  time,  it  is  not  ground  of 
defence  at  law,  either  under  the  general  issue  or  a  plea  in 
abatement ;  but  the  proper  mode  of  making  the  objection  is 
by  a  rule  in  the  chancery  suit  to  put  the  plaintiff  to  his  elec- 
tion between  the  two  suits. 


477] 


This  is  a  s^tpersedeas  to  a  judgment  in  an  action  of 
unlawful  detainer,  brought  by  James  G.  Paxton, 
trustee  for  Rachael  E.  M.  Buckner,  against  Samuel 
D.  Williamson,  trustee  for  Marian  R.  Williamson,  to 
recover  possession  of  a  tract  of  land  called  Oakland, 
lying  in  Campbell  county,  near  Lynchburg.  Issue 
was  joined  on  the  plea  of  not  guilty  on  which  a  verdict 
and  judgment  were  rendered  for  the  plaintiff  in  the 
court  below ;  to  which  judgment  the  defendant  in  that 
court  obtained  the  supe/'^edeax  aforesaid.  The  only 
errors  assigned  are  founded  on  two  bills  of  excep- 
tion taken  by  the  defendant  to  opinions  of  the  court 
given  upon  the  trial,   the  first  of  them  being  to  the 
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opinion  of  the  court  excluding  a  certain  paper  offered     1868. 
in  evidence  by  the  defendant ;  and  the  second  being    Term, 
to  the  opinion  of  the  court  refusing  to  give  certain  in-  ■^::^t:     ' 
structions  asked  for  by  the  defendant,  and  giving  cer-      son, 
tain  other  instructions  of  its  own  instead  of  those       y.    ' 
asked  for  by  either  of  the  parties.     In  the  second  bill  ^^^J^' 
of  exceptions  was  set  out  all  the  testimony  introduced 
by  the  parties. 

By  articles  of  agreement  entered  into  between  them 
in  April,  1860,  Paxton  trustee  agreed  to  sell  to  Wil- 
Uamson  trustee  the  said  tract  of  land,  but  the  agree- 
ment was  not  to  be  binding  on  Paxton  trustee  until 
Williamson  should  obtain  from  Eome  court  authorized 
to  make  it,  a  decree  authorizing  him  to  contract  legally 
for  and  to  purchase  the  said  property,  and  to  guaranty 
the  payments  for  the  same  by  appropriating  thereto 
such  portion  of  the  fund  in  his  hands,  as  trustee  a^ 
aforesaid,  as  might  be  necessary  therefor.  William- 
son, on  his  part,  agreed  to  pay  to  Paxton  for  the 
property  $7,555.83,  by  instalments,  of  which  the  first, 
amounting  to  $260,  was  payable  in  cash,  and  the 
others  were  payable  annually  on  the  1st  day  of  May 
in  the  years  from  1861  to  1867  inclusive,  respectively. 
And  Williamson  further  agreed  to  obtain,  at  the  next 
term  of  the  Circuit  Court  of  Campbell  county,  or  at 
the  next  term  of  the  said  court  for  the  city  of  Lynch- 
burg, a  decree  authorizing  him  so  to  change  and  invest 
the  fund  in  his  hands  as  trustee  as  aforesaid,  as  to 
guarantee  and  carry  into  full  effect  the  agreement  en 
his  part.  The  said  Williamson  reserved  to  himself  the 
privilege  of  paying  the  entire  amount  of  tbe  purchase 
money  at  any  time,  mailing  the  legal  discount  on  any 
of  it  which  may  not  then  have  become  payable,  for 
the  time  the  same  might  have  to  run  respectively. 
Paxton  agreed  to  put  Williamson  in  immediate  posses- 
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1688.     sion  of  the  said  property.     And  it  was  further  agreed 

Term,    between  the  parties,  that  should  Williamson  fail  to 

T^zrr.       obtain  a  decree  at  the  time  aforesaid,  which  will  era- 
William-  ' 

eon,  power  him  to  comply  with  the  said  agreement,  to  wit : 
V,  *  to  purchase  the  said  property  legally  as  trustee  afore- 
Tnist^*  ^^^^'  ^^  ^  entirely  to  protect  the  said  Paxton,  and  to 
478]  ensure  the  payments  aforesaid,  then,  and  in  that  event, 
the  said  Williamson  should  occupy  and  use  the  said 
property  as  tenant  of  the  said  Paxton  trustee  as  afore- 
said, for  the  period  of  one  year  from  the  first  day  of 
May,  1860,  at  the  rent  and  for  the  sum  of  $260,  and 
the  said  cash  payment  for  said  amount  should  be  kept 
and  considered  as  paj'^ment  therefor;  and  the  said 
Williamson,  in  such  event,  agreed  to  keep  the  property 
in  good  repair,  and  to  use  for  fencing  and  fire  wood 
only  such  timber  as  had  already  been  cut  or  belted, 
and  not  to  cut  down  or  injure  any  of  the  growing  tim- 
ber then  standing  on  said  land.  Should  the  said  Wil- 
liamson obtain  such  decree  as  aforesaid,  and  comply 
f  dlly  with  the  terms  of  the  agreement  on  his  pait,  the 
said  Paxton  trustee  covenanted  on  his  part  to  make  to 
the  said  Williamson  as  trustee  as  aforesaid,  or  in  what- 
ever character  the  said  court  might  require,  a  good 
and  valid  title,  with  general  warranty,  for  the  said 
property ;  but  the  said  Paxton  was  not  to  be  required 
to  execute  a  deed  therefor,  but,  on  the  contrary,  was 
to  retain  the  title  thereto,  until  the  whole  amount  of 
the  purchase  money  should  be  paid.  There  was  a 
further  stipulation  in  the  agreement  in  regard  to  an 
old  negro  man  and  woman  residing  on  the  land,  which 
is  not  material  to  be  stated. 

It  seems  that  immediately  after  the  date  of  this 
agreement,  Williamson  was  accordingly  put  in  posses- 
sion of  the  land;  and  he  has  remained  in  possession 
ever  since;  or,  at  all  events,  was  in  possession  at  the 
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time  the  summons  in  this  case  was  sued  out;  but  no  1868. 

SQch  decree  as  that  mentioned  in  the  said  agreement  x^m. 
was  ever  obtained  or  rendered  in  either  of  the  courts 


William- 
mentioned  therein.     The  cash  payment  of  $260  was     son, 

made.  The  first  annual  instalment  of  the  purchase  y.  ' 
money  became  due  on  the  1st  of  May,  1861,  and  Paxton, 
amounted  to  1869.20.  About  the  1st  of  January,  [479 
1862,  A.  M.  Trible,  Esq.,  who  had  written  the  con- 
tract at  the  request  of  Messrs.  Williamson  and  Paxton, 
was  requested  by  Mrs.  Buckner  to  see  Mr.  Williamson, 
who  had  proposed  to  her,  she  said,  to  make  the  pay- 
ment then  d  ue  under  the  contract  in  bonds.  '  ^  I  called 
on  him  accordingly,"  says  Mr.  Trible  in  his  deposi- 
tion, which  is  a  part  of  the  testimony  in  the  case, 
*'>^hen  he  tendered  me  bonds,  which  I  understood  to 
be  hire  bonds  for  negroes  belonging  to  Mrs.  William- 
son and  her  children,  which  they  acquired  under  the 
will  of  Mrs.  Tabb.  I  suggested  to  him  then  the  diflB- 
colty  that  he  had  no  authority  thus  w  appropriate  the 
money  to  be  derived  from  these  bonds;  that  he  had 
not  obtained  ttie  decree  of  the  court  as  the  contract 
required,  and  that  without  it  I  did  not  see  how  I  could 
advise  her  to  take  the  bonded  at  all.  He  then  remarked 
that  he  and  his  wife  were  satisfied  as  to  their  right 
thus  to  appropriate  the  hires,  and  that  they  thought 
it  unnecessary  to  ask  the  court  to  authorize  them  to 
do  what  they  had  a  right  to  do  without  a  decree.  1 
then  told  him  that  we  would  see  Mrs.  B.  together, 
which  we  did,  I  think,  on  the  same  evening;  and 
after  some  conversation,  I  suggasted  that  Mrs.  Buck- 
ner receive  bonds  for  an  amount  suflBcient  to  pay  'w  hat 
would  be  a  reasonable  rent  for  the  property  for  the 
year;  that  I  would  look  into  the  matter,  and  if  satis- 
fied that  Williamson  had  the  right  to  appropriate  the 
profits  of  the  trust  fund  belonging  to  Mrs.  Williamson 
Vol.  XVIII — 65 
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1868.     and  her  children  in  this  way,  I  would  advise  her  to 

Term.    ^^^  ^^®  bonds  for  the  amount  then  due  by  the  terms 

ttt;: of  the  contract ;  to  which  she  consented,  took  bonds 

William-  '  .  ,         , 

son,  enough  to  pay  what  would  be  considered  reasonable 
^^  rent,  and  executed,  I  thiak,  a  receipt  therefor."  The 
Paxton,   receipt  was  drawn  by  Mr.  Trible,  signed  by  Mrs.  B., 

and  is  in  these  words  : 
480]  '  'Received  January,  1862,  of  S.  D.  Williamson,  five 

bonds,  four  executed  by  Sam'l  B.  Christian  and  Wm. 
A.  Strother,  amounting  in  the  aggregate  to  $200,  and 
one  executed  by  L.  L.  Armistead  and  J.  W.  Gordon, 
for  $75,  which,  when  collected,  are  to  be  applied  to 
the  payment  of  rent  due  by  said  "Williamson  for  Oak- 
land, for  the  year  ending  1st  May,  1862,  should  the 
agreement  for  the  sale  of  the  said  property  (eJsdled 
Oakland),  entered  into  between  said  Williamson  trustee 
and  J.  G.  Paxton  trustee  from  any  cause  not  be  cai- 
ried  out ;  if  said  agreement  is  executed  and  carried  out, 
then  to  be  held  by  me  as  so  much  money  received  in 
payment  of  said  property. 

'^R.   E.   BUCKNKR.'' 

**Upon  examination  subsequently,  I  became  satis- 
fied," says  Mr.  Trible,  "that  a  decree  of  the  court,  as 
contemplated  by  the  terms  of  the  contract,  was  neces- 
sary, and  so  informed  Mr.  W.,  and  urged  him  to  get 
the  decree  if  possible;  stated  to  him  Mrs.  B.'s  great 
anxiety  to  have  the  matter  settled,  and  my  solicitude 
on  the  subject,  as  her  importunities  gave  me  much 
concern.  Nothing  further  was  done,  however,  and  in 
the  latter  part  of  the  summer  of  1862,  by  dire<*tion  of 
the  plaintiff  Paxton,  the  suit  in  chancery  was  brought 
to  the  then  next  October  Circuit  Court  of  Campbell 
county."  That  suit  was  brouffht  on  the  30th  of 
August,  1862,  when  the  summons  was  issued,  which 
w^as  returned  executed  on  the  1st  day  of  September, 
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1862,  upcn  thi3  defendants  Williamson  and  wife.  A  1868. 
copy  of  that  bill,  and  of  the  summons  and  return,  is  Term, 
apart  of  the  defendant's  testimony  in  this  case.     The  t;^:,': 

^  ^  AVilIiam- 

bill,  after  stating  the  title  of  Paxton  to  the  land  as      son, 

trustee  of  Mrs.  B.,  and  setting  out  the  contract  made       y.    ' 

by  him   with  S.  D.    Williamson,    "wno  represented  I^^^^t^"* 

'  ^  trustee. 

himself  to  be  the  trustee  of  his  wife,  Marian  William- 
son,'* contains  the  following  charges  and  prayer  : 

''Your  orator  further  represents  and  charges,  that 
the  said  S.  T).  Williamson  has  utterly  failed  to  comply  [481 
with  any  part  of  said  contract,  except  the  payment  of 
the  $260,  although  your  orator  complied  with  his  part 
of  the  contract  by  putting  him  in  possession  of  the 
premises,  but  still  holds  possession  of  the  same,  refus- 
ing to  comply  with  the  terms  of  said  contract,  or  re- 
store the  possession  of  the  same  to  your  orator. 

''Your  orator  further  represents  that  the  said  Wil- 
liamson is  himself  insolyent,  and  cannot  make  or  se- 
cure said  payments,  and  he  is  doubtful  whether  a  court 
of  equity  would  authorize  the  appropriation  of  the 
property  which  he  holds  in  trust,  or  its  hires  and 
profits,  to  the  purcha.se  of  said  tract  of  land. 

'*In  this  state  of  things,  your  orator  prays,  that  the 
said  S.  D.  Williamson  and  the  said  M.  D.  Williamson 
his  wife,  be  made  defendants  to  this  bill,  and  answer 
all  and  singular  its  allegations,  and  that  the  court  de- 
cree that  the  said  8.  D.  Williamson  and  M.  his  wife 
specifically  ccmply  with  the  terms  of  said  contract, 
or  that  it  be  declared  void  and  annulled,  or  that  the 
said  tract  of  land  be  sold  to  meet  the  payments  already 
due,  and  provide  for  those  to  become  due,  and  that 
your  honour  afford  to  your  orator  all  such  aid  and  re- 
lief in  the  premises  as  may  be  just  and  equitable,  &c." 

It  does  not  appear  that  any  answer  was  ever  put  in 
to  this  bill,  though  the  summons  to  answ^er  it,  as  be- 
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1868.  fore  stated,  was  executd  on  the  2d  of  September, 
Te?m.    1S62;  nor  that  anything  else  was  done  in  the  suit  (ex- 

'z^.y     '  cept  it  seems,   that  the  aforesaid  deposition  of  Mr. 

son,     Trible  was  taken  by  the  plaintiff  on  the  11th  of  !so- 

y    '   vember,  1863,  probably  to  be  read  as  evidence  in  the 

Paxiton,  guit)^  uni-ii  the  12th  of  November,  1864,  the  day  on 
which  this  action  was  tried,  when  the  said  bill  was  dis- 
missed before  the  said  action  was  tried,  and  probably 
before  the  plea  of  not  guilty,  on  which  the  trial  took 
place,  was  put  in. 

482]  Just  before  the  session  of  the  Circuit  Court  of  Camp- 

bell, in  October,  1862,  Mr.  Trible  further  says  :  ''I 
gave  to  Williamson  and  wife  notice  to  take  depositions 
to  be  read  in  evidence  in  that  suit,  (meaning  the  said 
chancery  suit,)  and  on  the  day  before  they  were  to  be 
taken,  he  (Williamson)  came  to  my  office  and  expressed 
his  readiness  to  make  the  payment  then  due  for  the 
property.  I  told  him  I  was  not  authorized  to  receive 
the  money  without  consulting  Mrs.  Buckner,  and  ex- 
pressed my  doubt  of  her  willingness,  at  that  late  day, 
to  receive  it,  but  that  I  would  consult  with  Mr.  Alex- 
ander, her  friend  and  connection,  and  see  w^hat  could 
be  done.  I  did  so,  and  told  WilUamson,  I  think  on 
the  next  morning,  that  Mr.  Alexander  thought  it  im- 
proper that  she  should  consent  to  receive  the  money. 
Williamson  remarked,  that  he  was  very  sorry  that 
a  suit  had  been  instituted ;  that  he  w  ished  to  have  no 
contest  with  a  lady  in  court;  that  he  would  prefer  to 
give  up  the  property  rather  than  have  a  suit  about  it; 
that  he  believed  Mrs.  Buckner  was  willing  to  take  the 
money,  and  that  it  was  some  friend  of  hers  who  op- 
posed it ;  but  if  he  could  be  satisfied  that  she  preferred 
to  take  back  the  property,  he  would  give  it  up  to  her 
on  the  1st  of  January  then  ensuing.  He  requested  me 
tc  write  to  her  at  once  to  get  her  decision,  and  let  the 
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matter  be  ended.     I  requested  him  to  put  the  agree-  1868. 

ment  to  that  effect  in  writing,  and  that  I  would  then  Tem. 
writ«  to  her.     He  did  so. ' '     The  ao:reement  is  in  these 


o     ^    ^  "    William- 

words  :  son, 

*'Asuit  having  been  instituted  by  J.   G.  Paxton       y.    * 
trustee,  for  the  recovery  of  Oakland,  the  estate  bought  ?1^^' 
by  me  of  said  Paxton,  I  have  to  state,  that  I  am  pre- 
pared to  pay  the  whole  amount  of  what  may  be  now 
due,  principal  and  interest,  and  comply  with  the  con- 
tract entered  into  with  said  P.  in  every  particular.     If 
this  be  not  satisfactory  to  the  parties,  that  is,  to  Mrs. 
R.  E.  M.  Buckner,  for  whose  benefit  the  sale  was 
made,  rather  than  a  suit  should  be  prosecuted  for  the       [483 
recovery  of  the  possession,  I  agree  to  surrender  the 
possession  of  the  said  estate  known  as  Oakland  at  the 
end  of  the  present  year. 
''October  17,  1862.       S.  D.  Williamson,  trustee." 

'4  wrote  to  Mrs.  Buckner,"  the  witness  proceeds 
further  to  say,  *'and  very  soon  afterwards  she  came 
to  Lynchburg.  I  called  on  her.  Found  Mr.  William- 
son present.  She  announced  to  him  her  determination 
to  take  back  the  property,  in  accordance  with  the 
proposition  contained  in  said  last  named  agreement. 
Williamson  then  remarked,  that  by  the  terms  of  the 
original  contract,  he  had  the  right  at  any  time  to  pay 
the  whole  amount  of  the  purchase  money  for  the  land ; 
that  he  had  determined  to  do  so,  and  declined  to  give 
up  the  property." 

About  the  same  time,  to  wit,  on  or  about  the  4th 
of  November,  1862,  another  bill  was  filed  by  the  same 
plaintiff  against  the  same  defendants  in  the  s^me 
court,  called  the  case  to  restrain  waste.  A  copy  of 
that  bill  is  also  a  part  of  the  defendants'  testimony  in 
this  action.  The  bill  refers  to  the  contract  for  the  sale 
of  the  land;  states  that  the  said  W.  having  failed  to 
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1868.     comply  with  the  said  contract,  or  inaugurate  any  pro- 
Term,    ceedings  to  entitle  him  to  do  so,  the  plaintiff  .instituted 

"^zprr.       suit  against  him  in  the  said  court  in  August  preced- 

8011,      ing,  ''to  declare  said  contract  void,  and  compel  the 

V.    *   restoration  of  the  possession  of   said   tract  of  land; 

Paxton,  ^iien,  to  avoid  the  fur  ther  prosecution  of  the  said  suit.'* 
the  said  Williamson  entered  into  the  said  agreement 
of  October  17,  1862,  to  surrender  possession  of  the 
said  land  on  the  1st  day  of  January  next  ensuing; 
charges  that  Mrs.  Buckner  is  unwilling  to  reinstate 
said  contract  in  any  form  or  shape,  but  claims  the 
surrender  of  the  land  on  the  1st  of  January,  as  stipa- 
lated  in  said  contract;"  that  the  said  defendant  Wil- 
liamson was  committing  waste  on  the  land  in  violaticD 
of  said  contract,  and,  if  not  restrained,  would  so  re- 

484]  duce  the  quantity  of  timber  on  the  land  as  greatly  to 
disparage  the  value  of  the  land  before  the  plaintiff 
could  obtain  possession  of  the  same;  and  that  the 
said  Williamson  was  utterly  insolvent,  and  any  ^^ 
CO  very  in  an  action  at  law  for  the  breach  of  said  con- 
tract would  be  unavailable;  and  prays  that  the  def^- 
dants  be  enjoined  from  committing  waste  and  for 
general  relief.  An  injunction  was  accordingly 
awarded,  but  it  does  not  appear  that  anything  furtuff 
was  ever  done  in  the  case. 

In  the  latter  part  of  November,  1862,  the  land  in 
question  was  advertised  in  one  or  mere  of  the  news- 
papers to  be  sold  on  the  15th  of  December  following, 
'*by  order  of  the  trustee,"  J.  G.  Paxton,  but  the  sale 
was  not  made,  for  reasons  stated  by  the  witness  Tribk 
as  follows:  ''I  remember  that  Mr.  Mosby,"  counsBl 
for  Mrs.  Williamson,  "called  on  me  and  told  me  that 
the  sale  of  the  land  would  be  objected  to,  and  that  B 
persisted  in,  there  would  be  an  apj)lication  for  an  ii* 
junction  tc  prohibit  it;  that  I  requested  to  see  Mn 
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Alexander  on  the  subject,  and  that  I  subsequently  in-     1868, 

formed  Mr.  Mosby  that  the  sale  would  net  be  at-    Tem. 

tempted."     *'l  think  the  interview  with  Mr.  Mosbv  Tr:;^ 

*^  "    W  illiam- 

was  early  in  December,  1862."     In  answer  to  a  ques-      son, 

tioQ,  By  whom  was  the  advertisement  made  ?  he  au-    ^^^^* 

swered:  '*!  think  it  was  by  Mr.  Alexander,  who  was  ^«x^n, 

•^  '  trustee, 

her  (Mrs.  B.'s)  connection  and  friend." 

In  this  connection,  the  witness  further  states:  **I 
called  at  Mr.  Mosby 's  oflSce,  I  think  shoitly  after  the 
interview  with  him  just  spoken  of,  on  some  matter 
of  business,  when  Mr.  Mosby  announced  the  Teadiness 
of  the  parties  to  pay  the  whole  purchase  money  for 
the  land,  and  he  pointed  me  to  a  check  then  on  his 
table,  which  he  said  was  upon  one  of  the  city  banks 
(I  don't  remember  which)  for  the  amount.  I  replied, 
I  had  no  authority  to  receive  it;  Mr.  Mosby  said  he 
would  have  to  send  it  (the  money)  to  Rockbridge, 
where  Mrs.  Buckner  resided,  unless  there  was  some 
one  authorized  here  to  whom  the  tender  could  be 
made.  I  replied,  I  think  in  suDstance,  that  I  had  no  [485 
doubt  the  necessity  of  sending  it  to  Rockbridge  might 
be  avoided,  and  as  I  said  in  my  examination  in  chief,  it 
was  my  purpose  to  write  to  her  and  see  if  some  satis- 
factory arrangement  could  not  be  made  to  avoid  the 
necessity  of  taking  the  money  to  Rockbridge  and 
making  the  tender  there;  but  I  was  suddenly  called 
away,  and  the  matter  escaped  my  attention.  I  think 
I  said  at  the  time  that  I  was  quite  sure  Mrs.  Buckner 
would  not  receive  it;  but  not  that  it  might  be  le- 
garded  as  having  been  sent  and  refused.  I  had  no 
authority  to  say  so.  I  have  no  doubt  Mr.  Mosby 
relied  upon  what  I  then  said,  and  would  have  sent 
the  amount  which  the  check  would  have  commanded 
but  tor  what  then  passed  between  us."  The  witness 
had  said,  in  his  examination   in  chief:  *'I  have  no 
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1868.  doubt  the  check,  which  I  believe  was  on  one  of  the 

Term.  Lynchburg  banks,  would  have  drawn  the  amount  it 

'^^^  bore  upon  its  face  in  Confederate  money." 

son,  It  seems  that  the  check  here  referred  to  had  been 

y,    *  obtained  from  a  Mr.  Oyler,  with  whom  a  written  con- 

Paxton,  tract  was  made  by  Williamson  and  wife  on  the  12th 
tniBtee.  ^ 

of  December,  1862,  for  the  sale  to  him  of  six  of  the 

trust  slaves  of  Mrs.  Williamson  for  $6,800,  subject  to 
the  confirmation  of  the  court.  And  accordingly, 
there  is  in  the  record,  as  part  of  the  defendants'  testi- 
mony, a  copy  of  the  proceedings  in  a  suit  in  chancery 
brought  in  the  Circuit  Court  of  Lynchburg  on  the  8th 
of  June,  1863,  by  Mrs.  Williamson  by  her  next  friend, 
against  her  husband,  S.  D.  Williamson  trustee,  and 
her  children  and  said  Oyler,  the  object  of  which  was 
to  have  the  said  sale  to  Oyler  confirmed,  and  the  pur- 
chase money  invested  in  the  land  aforesaid.  Among 
the  reasons  assigned  therefor  in  the  bill  are  the  fol- 
lowing: **In  the  present  distracted  condition  of  the 
country,  negro  property  is,  perhaps,  of  all  other,  the 
most  insecure,  the  means  of  escape  abundant,  the  temp- 
486]  tations  strong  to  abandon  masters,  and  the  enemy  in  oar 
land,  wicked,  malicious,  and  bent  by  all  means,  good  or 
bad  (if  possible)  on  destroying  this  species  of  property. 
It  is  specially  the  interest  of  persons  like  your  oratrix, 
owning  none  other  but  negro  ]>roperty,  under  these 
circumstances,  (apart  from  all  other  considerations.) 
to  sell  at  least  a  portion  of  their  negroes  and  invest  in 
something  more  stable  and  permanent.  This  is  what 
your  oratrix  proposes  to  do.  After  parting  with  the 
six  negroes  sold  to  Oyler,  she  has  enough  remaining 
to  answer  her  wants  and  those  of  her  children,  and 
the  land  besides,  if  your  honor  approve  and  give  effect 
to  the  sale.  Again,  she  states,  that  the  land  (which 
was  bought  at  a  full  price  at  the  time  of  the  sale, 
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$6,000)  has  greatly  enhanced  in  value,  and  as  she  be-     1868. 
lieves,  is  now  worth  double,  perhaps  three  times  that    xera. 

sum;  and  so,  in  every  view,  it  is  highly  advantageous  ':zpr, 

to  her  and  her  children  that  the  sale  be  ordered  or      son, 
approved  by  the  court  and  the  proceeds  invested  in    ^^^^* 
the  land."     The  defendants  filed  their  answeis  to  this  Paxton, 
bill,  depositions  were  taken  anu  filed  to  sustain  its  al- 
legations, but  nothing  fuither  appears  to  have  been 
done  in  the  suit. 

In  the  course  of  the  cross-examination  of  the  wit- 
ness Trible,  being  asked,  **How  much  purchas3  money 
was  due  when  you  called  on  S.  D.  Williamson,  at 
Mrs.  Buckner's  instance,  about  the  Ist  of  January, 
1862,  and  if  he  had  paid  you  that  amount,  were  you 
not  directed  by  her  to  receive  it,  and  would  you  not 
have  received  it  ?"  he  answered:  *4  do  not  now.  I 
presume  the  first  instalment  was  then  due,  and  if  Mr. 
Williamson  had  expressed  his  readiness  to  pay,  I 
should  have  ascertained  the  precise  amount,  and 
have  no  doubt  I  should  have  received  it,  although 
I  was  not  directed  by  Mrs.  Buckner  to  do  so.  Mrs. 
Buckner  desired  me  to  ascertain  if  Mr.  William- 
son was  ready  to  pay,  and  expressed  much  anxiety 
to  have  the  matter  settled."  In  answer  to  other 
questions,  the  witness  further  said:  **I  had  frequent  [487 
conversations  with  Williamson  about  that  time, 
(the  latter  part  of  the  winter  of  1801-2,  or  first  of 
*he  spring  of  1862,)  as  Mrs.  Buckner  was  very 
urgent  on  the  subject.  In  several  of  these  conversa- 
tions he  expressed  his  purpose,  if  he  could,  to  raise 
the  money  in  some  other  way  than  from  the  trust 
fund,  and  I  often  suggested  to  him  that  if  it  could  be 
done  in  that  way,  some  satisfactory  arrangement 
might  be  made.  I  saw  no  probability  of  getting  the 
decree  required  by  the  deed.  Mr.  Williamson  was 
Vol.  XVIII — 66 
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1868.  anxious  to  retain  the  land,  Mrs.  Buekner  to  have  her 

Term,  nioney,  and  I  was  desirous,  if  possible,  to  satisfy  them 

TTTj:  both,  and  1  suggested  to  him  (if  it  was  my  own  sugges- 


son,      tion  merely)  that,   by  making  some  other  arrange- 

V.    '   ments,  the  necessity  of  obtaining  a  decree  might  be 

Paxton,  obviated."     ''I  told  him  repeatedly  that  the  contract 
trustee.  ^  '^ 

on  his  part  had  been  torfeited,  because  he  had  failed 
to  obtain  a  decree  at  the  time  specified  in  the  con- 
tract, but  at  the  same  time  urged  him  still  to  obtain 
the  decree,  and  that  I  had  no  doubt  Mrs.  Buekner 
would  be  satisfied.  Nothing  having  been  done,  how- 
ever, I  said  to  him,  some  time  before  the  June  term  of 
the  Circuit  Court  at  Lynchburg  for  1862,  that  Mrs. 
Buekner  w  ould  not  wait  any  longer  than  that  court  for 
the  decree  to  be  obtained,  and  Williamson  promised  to 
see  his  attorney,  Mr.  Mosby,  and  have  the  decree  at 
that  court,  if  possible. "  ' '  I  claimed  the  payments  due 
by  the  terms  of  the  contiact,  and  urged  him  to  make 
them  as  directed  by  the  contract.  My  object  was, 
to  get  him  to  get  the  authority,  and  to  pay  the  instd- 
ments  of  money  required  by  the  contract,  and  nd 
rent  "  On  further  examination  by  the  plaintiff,  wit- 
ness stated,  that  he  had  never  had  any  authority  from 
the  plaintiff  to  modify  or  renew  the  contract  between 
him  and  the  defendant  aforesaid,  or  to  receive  any 
part  of  the  purchase  money  mentioned  therein.  And 
on  further  cross-examination,  he  stated,  that  "all  the 
488]  interviews  mentioned  by  hire  as  having  been  had  with 
tbe  defendant  were  had  by  him  as  the  agent  of  Mis. 
Buekner,  and  sometimes  without  any  previous  conver- 
sation with  her  in  regard  to  the  subject  matter  there- 
of. Witness  frequently  made  suggestions  of  his  own. 
Most  of  the  conversations  were  by  authority  from  her. 
Mrs.  Buekner  was  a  widow  with  children  at  the  time 
of  the  transactions  spoken  of  by  witness.     Mr.  Wil- 
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liamson  the  defendant,  his  wife  and  children,  have  1868. 

been  living  upon  the  premises  in  controversy  ever  xera. 
since  the  contract  was  made." 


William- 
Thedeed  from  E.  Paxton  and  wife  to  J.  G.  Paxton      son, 

trustee,  under  which  the  latter  derived  title  to  the  y.  ' 
land,  was  a  part  of  the  testimony  introduced  by  the  fj^^* 
defendant.  The  trusts  declared  in  the  deed  are,  that 
* 'the  said  trustee  and  his  heirs  shall  permit  the  said 
R.  E.  M.  Buckner  to  possess  and  enjoy  said  interest 
in  said  real  estate,  (embracing  the  land  in  question,) 
and  to  receive  any  rents  or  profits  Tvhich  may  accrue 
form  the  same  for  her  livelihood  and  support  during 
her  lifetime,  free  and  clear  from  all  debts  and  con- 
tracts of  every  kind  and  description  whatever  of  her 
said  husband,"  ifec,  **and  after  the  death  of  the  said 
R.  E.  M.  Buckner,  said  interest  in  said  real  estate 
shall  vest  in  and  be  the  absolute  property  of  such 
child  or  children  which  the  said  R.  E.  M.  Buckner 
now  hath,  or  may  hereafter  have,  by  her  said  hus- 
band." And  a  power  of  sale  and  re-investment  of 
the  proceeds,  at  the  discretion  of  the  trustee,  is  then 
given  to  him  by  the  deed. 

The  defendant's  testimony  also  embraced  sundry 
tax  receipts,  from  which  it  appears  that  he  paid  the 
taxes  on  the  said  land  from  1860  to  18G3  inclusive. 
This  is  all  the  evidence  in  the  case  which  is  material, 
at  least  all  which  need  be  noticed.  The  instructions 
are  stated  in  the  opinion  of  Moncure^  P. 

William  Oreen^  for  the  appellant.  r489 

Robert  Johnston  and  Garland^  for  the  appellee. 

MoNccRE,  P.  stated  the  case,  and  then  proceeded : 
I  have  been  thus  full  in  my  statement  of  the  testi- 
mony in  the  case  in  order  that  the  questions  arising 
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1868.  in  it  may  be  tho  better  understood,  and  I  will  now 

Term,  proceed  to  consider  those  questions,  which  are  pre- 

:^~  sented,  as  I  have  already  said,  by  two  bills  of  excep- 

pon,  tions  taken  by  the  defendant  to  opinions  given  by  the 

V.    *  court  during  the  progress  of  the  trial.    I  will  first  notice 

Paxton,   ^jjg  second  bill  of  exceptions,  which  was  taken  to  the 

trustee.  *  ' 

opinion  and  action  of  the  court  in  giving  certain  in- 
structions of  its  own,  instead  of  others  asked  for  by 
the  parties  respectively.  It  will  be  unnecessary  to 
take  any  notice  of  the  instructions  asked  for  by  the 
plaintiff,  as  h^  took  no  exception,  and  the  case  was 
decided  in  his  favor;  but  I  will  notice  in  detail  the  in- 
structions asked  for  by  the  defendant,  and  those 
which  were  givf  n  by  the  court. 

Th  instructions  asked  for  by  the  defendant  aie  fonr 
in  number.  The  first  asserts  that  it  was  necessary  to 
join  Mrs.  Williamson  in  the  suit  as  a  co-defendant 
with  her  hubband.  But  it  was  certainly  not  necess- 
ary. Tho  contract  was  made  by  ihe  husband  in  his 
own  name,  though  for  the  benetit  of  his  wife.  She, 
being  a  married  woman,  could  not  herself  make  a  con- 
tract binding  upon  her  at  law,  nor  could  she  make 
such  a  contract  through  the  agency  cf  her  husband  oi 
anybody  else.  He  was  put  in  possession  of  the  land, 
and  has  ever  since  continued  to  hold  it,  and  was  the 
proper,  and  only  proper,  person  to  be  made  a  defen- 
dant in  the  action. 

The  second  instruction  asked  for  by  the  defendant 
is  in  these  woids:  ^^That  notwithstanding  the  stipu- 
lation in  the  contract  with  regard  to  said  Williamson's 
obtaining,  at  the  then  next  term  of  the  Circuit  Court 
490]  of  Campbell  or  city  of  Lynchburg,  a  decree  authoriz- 
ing him  to  appropriate  the  trust  property  of  his  wife, 
derived  from  Mrs.  Tabb,  to  the  payment  of  said  pur- 
chase money  for  said  land,  it  was  competent  for  the 
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vendoi  to  waive  a  literal  compliance  with  said  stipu-     1868. 
lation ;  and  such  waiver,  if  made,  left  the  contract  to    Terra, 
stand  as  though  the  stipulation  had  not  been  inserted;  "ZTzr. 
and  further,  that  the  acceptance  of  the  sum  of  $275      son, 
on  ;he  9th  January,   1862,  as  shown  by  exhibit  CD;       y.    ' 
the  demand  from  time  to  time  thereafter  made  of  the  I'^xton, 

trustee, 
said  Williamson  for  the  instalments  of  purchase  money 

due  up  to  the  bringing  of  the  plaintiff's  first  chancery 
suit  in  August,  1862,  as  all  detailed  by  the  witness 
A.  M.  Trible  Esq.,  if  the  jury  believe  his  statements 
in  relation  thereto  to  be  true;  the  briugmg  of  the  said 
suit  by  the  plaintiff  in  August,  1862,  claiming  a  spe- 
cific performance  of  the  contract,  &c. ;  and  his  second 
suit  for  restraining  waste  in  November,  1862;  and  the 
prosecution  of  both  suits  down  to  the  present  time; 
constituted  a  waiver  of  said  stipulation,  and  was  a  con- 
tinued assent  and  claim  made  by  the  plaintiff  as  ven- 
dor to  hold  the  contract  binding  on  the  defendant  as 
vendee  and  as  a  sale  of  the  land;  that  under  these  cir- 
cumstances, and  while  seeking  to  enforce  the  contract 
as  a  sale,  the  defendant,  as  trustee  for  his  wife,  was 
by  its  terms  entitled  to  possession  of  the  land,  and  the 
plaintiff  has  no  right  to  disturb  that  possession  by  this 
proceeding." 

This  instruction  asserts,  in  point  of  fact^  that  at 
the  time  of  the  institution  of  the  action,  the  defendant 
was  in  possession  of  the  land  in  controversy  by  con- 
sent of  the  plaintiff  under  an  executory  contract  cf 
sale  between  them,  which  was  then  in  full  force  and 
operation ;  and  affirms,  in  point  of  law^  that  under 
these  circumstances,  the  defendant,  as  trustee  lor  his 
wife,  was  entitled  to  possession  of  the  land,  and  the 
plaintiff  has  no  right  to  disturb  that  possession  by  this 
proceeding. 

If  the  assertion  of  fact  thus  made  bad  been  true,  the        [491 
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1868.     legal  proposition   thus  affirmed  as  the  consequent 

Term,    thereof  would  have  been  erroneous.     A  vendor  of  land, 

'ZZT' while  the  contract  of  sale  remains  executory,  and  b^ 

William-  * ' 

son,  foie  a  deed  is  made  to  the  purchaser,  continues  to  b( 
"^y  *  invested  with  the  legal  title,  and  (unless  the  provisioi 
^^^^»  in  the  uode  ch.  135,  §  20,  applies  to  tne  c^se,  s&\\ 
does  not  to  this),  may  recover  possession  by  an  actioi 
at  law,  at  least  after  making  a  demand  of  the  posses^ 
sion,  even  though  the  vendee  may  be  entitled  in  equit 
to  a  specific  execution  of  the  contia»5t,  and  to  have  th( 
action  at  law  in  the  meantime  enjoined.  If  it  be  sak 
that  there  can  be  no  such  recovery  at  law  without  \ 
previous  demand  of  possession,  it  is  a  sufficient  ansvei 
to  say,  that  the  absence  of  such  a  demand  is  not  em 
braced  as  at  term  in  the  legal  proposition  affirmed 
though  there  is  abundant  evidence  in  the  record  prov 
ing,  or  strongly  tending  to  prove,  that  such  a  demaiK 
was  made. 

But  the  fact  asserted  as  the  foundation  of  this  lega 
proposition  is  untrue.  The  fact  asserted  is  tiiat  i 
literal  compliance  with  the  stipulation  in  the  contoie 
in  regard  to  said  Williamson's  obtaining,  at  the  the 
next  term  of  the  Circuit  Court  of  Campbell  or  dtro 
Lynchburg,  a  decree  authorizing  him  to  appropritt 
the  trust  property  of  his  wife,  derived  from  Mrs.  Tabb 
tQ  the  payment  of  said  purchase  money  for  said  Uod 
was  waived  by  the  plaintiff,  which  waiver  left  the  cob 
tract  to  stand  as  though  the  stipulation  had  not  bee 
inserted.  It  affirms  that  it  was  competent  for  th 
vendor  to  mate  such  a  waiver,  and  that  the  acts<k 
tailed  in  the  instruction  constituted  a  waiver  of  s« 
stipulation,  and  amounted  to  a  continued  assent  an 
claim  of  the  plaintiff  as  vendor  to  hold  the  contran 
binding  on  the  defendant  as  vendee,  and  as  a  sale  c 
the  land. 
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It  is  not  pretended  that  there  was   any   written     1868. 

waiver  of  the  said  stipulation,  or  any  other  waiver    Temi. 

than  what  is  imported  by  the  acts  detailed  in  the  in-  "zzzr. 

struction.     Even  if  there  had  been  a  parol  agreement,      son, 

however  express,  for  such  a  waiver,  it  would  have       v.    ' 

been  of  no  effect  at  law,  and  could  have  been  enforced  ^^xton, 
'  trustee. 

in  equity  only  on  the  ground  of  part  performance.  [492 

But  do  the  acts  detailed  constitute  such  a  waiver, 
and  amount  tc  a  continued  assent^  and  claim  cf  the 
plaintiff  as  vendor,  to  hold  the  contract  binding  on 
the  defendant  as  vendee  and  as  a  sale  of  the  land  ?  I 
think  not. 

By  the  express  terms  of  the  contract,  the  sale  was 
conditional  only,  the  condition  being  that  the  defen- 
dant; should  obtain  at  the  next  term  of  the  Circuit 
Court  of  Campbell  county,  or  of  the  city  of  Lynch- 
burg, which  terms  it  seems  were  in  JVlay  and  June, 
1860,  a  decree  authorizing  him  so  to  change  and  in- 
vest the  fund  in  his  hands  as  trustee  aforesaid,  as  to 
guaranty  and  carry  into  full  and  legal  effect  the  agree- 
ment on  his  part;  and  it  was  agree(\  between  the 
parties,  that  should  the  defendant  fail  to  obtain  such 
a  decree  at  the  time  aforesaid,  then  and  in  that  event 
the  defendant  should  occupy  and  use  the  property  as 
tenant  of  the  plaintiff,  trustee  as  aforesaid,  for  the 
period  of  one  year,  from  the  1st  day  of  May,  1860, 
and  the  cash  payment  of  $260  was  to  be  retained  as 
rent  for  that  year.  The  defendant  having  failed  to 
perform  the  condition,  he  became  tenant  of  the  plain- 
tiff for  a  single  year;  at  the  expiration  of  which,  to 
wit,  on  the  1st  of  May,  1861,  the  plaintiff  w^as  en- 
titled to  the  possession  of  the  land  and  to  recover  it  in 
an  action  of  unlawful  detainer.  Although  the  plaintiff 
was  so  entitled,  yet  Mrs.  Buckner,  the  beneficiary  fcr 
Ufe  under  the  deed  by  which  the  land  had  been  con- 
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1868.     veyed  to  him  as  trustee,  was  still  anxious  that  the  sale 

Tera.    should  be  made,  notwithstanding  the  breach  of  the 

-z;z7. condition  bv  the  defendant;  and  the  latter  was  just  as 

William-  "^  '  '' 

8on,      anxious  to  make  the  purchase.     In  consequence  of  this 

trustee,   ^^^^g^][  anxiety,  the  defendant  was  permitted,  for  & 
Paxton,   while  after  the  condition   was  bioken  by  hiin,  to  re- 

trustee 

493]  tain  possession  of  the  land,  and  the  negotiations  be- 
tween her  and  the  defendant  in  regard  to  the  payment 
cf  the  defened  instalments  of  the  purchase  money,  re- 
ferred to  in  the  deposition  of  her  attorney  Mr.  Trible, 
and  the  other  transactions  mentioned  in  the  instruc- 
tion took  place.  While  this  mutual  anxiety  existed, 
to  wit,  on  the  9th  of  January,  1862,  the  bonds  for  the 
sum  of  $275  referred  to  in  the  instruction  were  re- 
ceived by  Mrs.  Buckner  from  the  defendant,  and  a  re- 
ceipt was  accordingly  given  therefor.  But  it  was 
plainly  not  intended  by  Mrs.  Buckner,  or  her  counsel 
Mr.  Trible,  by  this  transaction,  or  any  other  which 
the  recoid  dLscloses,  to  waive  the  forfeiture  of  the  con- 
tract, even  if  she  had  had  the  power  to  do  so-— which 
she  had  not;  the  contract  having  been  made  by  her 
trustee,  who  only  had  the  power  to  sell  the  land.  Mr. 
Trible,  in  his  deposition,  says  :  *'I  told  him  (the  de- 
fendant) repeatedly  that  the  contiact  on  his  part  had 
been  forfeited,  because  he  had  failed  to  obtain  a  de- 
cree at  the  time  specified  in  the  contract,  but  at  the 
same  time  urged  him  still  to  obtain  the  deciee,  and 
that  T  had  no  doubt  Mrs.  Buckner  would  be  satisfied. 
Nothing  having  been  done,  however,  I  said  to  him, 
some  time  before  the  Juno  term  of  the  Circuit  Court 
at  Lynchburg  for  1802,  that  Mrs.  Buckner  would  not 
wait  any  longer  than  that  court  for  the  decree  to  be 
obtained,  a^^d  Williamson  promised  to  see  his  attorney 
jilr.  Mosby,  and  have  the  decree  at  that  court,  if 
possible."     It  was  not  obtained  at  that  court,  and 
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never  has  been  obtained.     It  does  not  appear  that     1868. 
after  that  time  any  application  was  ever  made  by  Mrs.     Term. 

Buckner  or  her  attorney  to  the  defendant  for  any  part  "ZZZ' 

of  the  pnichase  money.  son, 

The  two  chancery  suits  brought  by  the  plaintiff,  one  ^^ 
of  them  in  August  and  the  other  in  November,  1862,  Paxton, 
and  referred  to  in  the  instruction,  do  not,  either  in 
themselves  or  in  connection  with  the  other  matters  re-  [494 
ferred  to  in  the  instruction,  constitute  any  waiver  of 
the  stipulation  aforesaid.  The  defendant  having  for- 
feited his  contract  by  not  obtaining  a  decree  at  the 
time  specified,  and  having  taken  no  step  to  obtain 
such  a  decree  thereafter,  though  he  continued  to  hold 
and  enjoy  the  land,  the  plaintiff,  to  bring  the  matter 
to  a  close,  filed  the  bill  in  August,  1862,  which  is 
called  in  the  instruction  a  bill  for  specific  performance. 
He  was  willing,  it  seems,  even  at  that  late  period,  to 
make  the  sale  if  the  purchase  money  could  be  secured 
to  hira.  But  he  wanted  either  the  land  or  the  money, 
or  security  for  payment  of  the  money,  and  he  there- 
fore prayed  for  alternative  relief  accordingly.  It  is 
manifest  that  the  plaintiff  did  not  intend,  by  the  said 
bill  or  otherwise,  to  waive  the  benefit  of  any  stipula- 
tion contained  in  the  contract.  It  was  expressly  pro- 
vided in  the  contract  that  it  was  not  to  be  binding  on 
the  plaintiff  until  the  defendant  obtained  a  decree  as 
aforesaid,  and  the  said  bill  charges,  that  the  defen- 
dant has  utterly  failed  to  comply  with  any  part  of 
said  contract,  except  the  payment  of  the  $260,  al- 
though the  plaintiff  complied  with  his  part  by  putting 
the  defendant  in  possession  of  the  premises,  but  still 
holds  possession  of  the  same,  refusing  to  comply  with 
the  terms  of  the  said  contract,  or  restore  the  possession 
of  the  land  to  the  plaintiff.  And  the  bill  further  rep- 
resents, that  the  defendant  4s  himself  insolvent,  and 
Vol.  XVIII — 67 
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1868.     cannot  make  or  secure  said  payments,  and  he  is  doubt- 

T^.    f ul  whether  a  court  of  equity  would  authorize  the  ap- 

-^zrr. propriation  of  the  property  vv^hich  he  holds  in  trust, 

8on,     or  its  hires  and  profits,  to  the  purchase  of  the  said 

^v*^'    tract  of  land.''     The  most  that  can  be  said  is,  that 

Paxton,   while  the  plain tiflf  had  made  but  one  contract  with  the 
trustee.  '^ 

defendant  in  regard  to  the  sale  of  the  said  land,  iiihich 

had  been  forfeited  as  aforesaid,  yet  the  plaintiff  was 
willing,  even  down  to  the  time  of  the  filing  of  the  said 
495]  bill,  to  sell  and  convey  the  said  land  to  the  defendant 
at  the  price  to  be  secured  and  paid  as  mentioned  iu 
the  contract.  But  he  knew  that  the  defendant,  being 
insolvent,  was  himself  wholly  unable  to  male  or  secure 
the  payments,  and  he  did  not  believe  that  a  court  of 
equity  would  then  make  such  a  decree  as  the  contract 
required.  The  chief,  if  not  the  only,  object  of  the 
suit,  therefore,  was  to  recover  possession  of  the  land. 
That  the  defendant  himself  so  regarded  the  object  of 
the  suit  is  shown  by  the  paper  marked  B  C,  signed  by 
him,  and  dated  17th  October,  1862,  in  which  he  says  : 
"A  suit  having  teen  instituted  by  J.  G.  Paxton  trus- 
tee, for  the  recovery  of  Oakland^  the  estate  bought  by 
me  of  said  Paxton,  I  have  to  state,  that  I  am  prepared 
to  pay,"  &c.  *'If  this  be  not  satisfactory  to  the 
parties,  that  is,  to  Mrs.  R.  E.  M.  Buckner,  for  whose 
benefit  the  sale  was  made,  rather  than  a  suit  should 
be  prosecuted  yi>r  the  recovery  of  the  possession^  I  agree 
to  surrender  the  possession  of  the  said  estate  at  the 
end  of  the  present  year."  Shortly  after  the  date  of 
that  paper,  Mrs.  Buckner  announced  to  the  defendant 
her  determination  to  take  back  the  land,  in  accordance 
with  the  proposition  contained  in  tlie  said  paper;  lut 
he  then  declined  to  give  it  up,  saying  that,  by  the 
terms  of  the  oiiginal  contract,  he  had  the  right  at  any 
time  to  pay  the  whole  amount  of  the  purchase  money 
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for  the  land,  and  that  he  had  determined  to  do  so.  1868. 

Very  soon  after  this  conversation,  the  second  suit  in  t^. 
chancerv  referred  to  in  the  said  instruction  was  insti- 


William- 
tuted,  being  the  suit  to  restrain  waste.     In  the  bill  in     son, 

that  suit,  the  plaintiff  refers  to  his  former  suit  as  hav-  y^  ' 
ing  been  brought  to  declare  the  contract  void,  and  ^^^'^^ 
compel  the  restoration  of  the  possession  of  said  tract 
of  land;  states  that  the  said  paper  marked  B  C  was 
executed  to  avoid  the  further  prosecution  of  that  suit; 
charges  that  his  said  cestui  qtce  trust  is  unwilling  to 
reinstate  said  contract  in  any  form  or  shape;  and  • 

claims  the  surrender  of  the  land  on  the  1st  of  January,        [496 
as  stipulated  in  the  said  paper. 

It  does  not  appear  that  any  answers  were  ever  filed, 
or  anything  else  was  ever  done  in  these  suits,  except  that 
Mr.  Trible's  deposition  seems  to  have  been  taken  in 
one  of  them,  and  except  that  the  first  of  them  was  dis- 
missed on  the  day  of  the  trial  of  this  action,  but  before 
it  commenced.  It  appears  that  always,  since  October, 
1862,  Mis.  Buckner  has  been  unwilling  that  the  land 
should  be  sold  to  the  defendant,  and  has  claimed  to 
have  it  restored  to  her.  In  November  of  that  year  it 
was  actually  advertised  in  the  newspapers,  in  the  name 
of  the  plaintiff  as  trustee,  for  sale  at  public  auction  in 
the  city  of  Lynchburg,  on  the  15th  of  December  follow- 
ing; but  being  threatened  with  an  injunction  by  the 
counsel  of  Mrs.  Williamson,  the  trustee  declined  to 
make  the  sale,  and  afterwards,  to  wit,  on  the  2d  of 
January,  1863,  he  instituted  this  action.  I  think  the 
court  properly  refused  to  instruct  the  jury  that  the 
transactions  detailed  in  the  instruction  ^^constituted  a 
waiver  of  said  stipulation,  and  was  a  continued  assent 
anJ  claim  made  by  the  plaintiff  as  vendor,  to  hold  the 
contract  binding  on  the  aefendant  as  vendee,  and  as  a 
sale  of  the  land ;  that  under  these  circumstances,  and 
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1868.      while  seeking  to  enforce  the  contract  as  a  sale,  the  de- 

Tem.     fendant,  as  trustee  for  his  wife,  was  by  its  terms  en- 

"^.y —  titled  to  possession  of  the  land,  and  the  plaintiff  has 

son,     no  right  to  disturb  that  possession  by  this  proceed- 

'"^^^   ing." 

Paxton,       The  defendant's  third  instruction  is  in  effect  the 
trustee. 

same  with  the  sixth  instruction  ^ven  by  the  court. 

The  fourth  and  last  instruction  asked  for  by  him  is 
in  these  words  :  **That  if  the  jury  believe  the  contract 
A  No.  1  was  forfeited  by  the  failure  of  said  William- 
son to  comply  liteially  with  the  stipulation  as  to  ob- 
taining the  decree  aforesaid,  subjecting  his  wife's  trust 
497]  estate  to  the  payment  of  the  purchase  money  of  the 
land  in  controversy,  and  that  such  forfeiture  was  not 
waived  by  the  plaintiff;  then  the  plaintiff,  by  allow- 
ing him  to  hold  the  premises  over  after  the  1st  of  May, 
1861,  and  accepting  rent  from  said  Williamscn  there- 
for, constituted  him  (on  the  terms  of  stipulated  rent 
fiom  1st  May,  1860,  to  1st  May,  1861,)  a  tenant  from 
year  to  year,  commencing  on  the  1st  May,  1861;  and 
the  defendant  having  held  for  the  year  commencing 
1st  May,  1861,  and  ending  1st  May,  1862,  and  then 
again  having  held  over  from  the  1st  May,  1 862,  was 
entitled  as  such  tenant  to  hold  for  the  year  following, 
to  wit,  till  1st  May,  1863,  and  so  from  year  to  year 
until  the  tenancy  should  be  ended  by  notice  given  ac- 
cording to  la\^ ;  and  that  no  such  notice  having  been 
given,  the  defendant,  at  the  bringing  of  this  proceed- 
ing, (in  January,  1863,)  was  lawfully  in  possession  of 
the  land,  and  the  plaintiff  not  entitled  to  recover  the 
possession  thereby." 

The  substance  of  this  instruction  is,  that  if  there 
was  a  forfeiture  of  the  contract  of  sale,  and  the  for- 
feiture was  not  waived,  the  plaintiff,  by  allowing  the 
defendant  to  hold  over  after  the  1st  of  May,  1861,  and 
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accepting  rent  from  him,  made  him  a  tenant  from     1868. 

year  to  year  until  the  tenancy  should  be  determined    Te?m. 

by  a  notice  to  quit;  and  no  such  notice  having  been  ^.jj.^^^ 

given  before  the  action  was  brought,  he  was  not  en-      son, 
**i  J  X  trustee, 

titled  to  recover.  v. 

It  is  true  that  if  a  tenant  for  a  fixed  term  holds  over  ^^!^^' 
after  the  expiration  of  the  term,  with  the  consent  of 
the  lessor,  he  is  regarded  as  a  tenant  from  year  to 
year  on  all  the  terms  of  the  original  lease  which  are 
applicable  to  such  a  tenancy.  The  law  favors  such  a 
tenancy,  and  infers  it  from  such  a  holding  over,  in  the 
absence  of  evidence  to  the  contrary.  And  if  that 
principle  applied  to  this  case,  as  supposed  by  the  in- 
struction, the  conclusion  to  which  it  comes  would  have 
been  proper. 

But  there  are  several  defects  in  the  premises,  which       [498 
prevent  the  application  of  that  principle  to  the  case, 
and  the  conclusion,  therefore,  falls  with  its  founda- 
tion. 

The  instruction  assumes  as  m.atter  of  fact,  without 
referring  the  question  to  the  jury,  that  the  plaintiff 
Mowed  the  defendant  to  hold  the  prerasies  over  after 
the  1st  of  May,  1861,  and  also  accepted  rent  from 
him  therefor.  Now  if  the  evidence  on  these  questions 
of  fact  can  be  considered  as  conflicting — which  is  the 
most  favorable  view  to  be  taken  of  it  for  the  defen- 
dant— still  the  court  would  have  erred  in  assuming  the 
facts,  and  instead  thereof  ought  to  have  based  its  in- 
struction on  the  hypothesis  of  the  truth  of  the  facts, 
which  would  thus  have  been  referred  to  the  jury.  It 
may  be  doubtful  whether  the  evidence  as  to  these  facts 
is  e^en  conflicting,  and  whether  it  is  not  altogether  in 
favor  of  the  plaintiff.  There  is  no  evidence  vvhicti 
expressly  or  directly  shows,  or  tends  to  show,  that 
the  plaintiff  did  allow  the  defendant  to  hold  over, 
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1868.     much  less  accept  rent  of  him  after   the  Ist  of  May, 
Term.    1861,  unless  it  can  be  said  that  the  bills  in  chancery 

zzr~       filed  by  him  as  before  mentioned  can  have  that  eflfect, 

William-  •^ 


son,     But  they  rather  repudiate  than  show  a  tenancy  from 

V,   '   year  to  year.     They   show   a  wrongful    possession 

^ton,  under  a  violated  contract  of  sale,  and  their  main  ob- 
trustee.  ' 

ject,  or  that  of  the  first  of  them,  is  to  recover  posses- 
sion of  the  land.  As  to  what  is  called  an  acceptance 
of  rent  after  the  1st  of  May,  1861,  that  was  the  act 
of  Mrs.  Buckner,  and  not  of  the  plaintiflf.  She  signed 
the  receipt  for  it  in  her  own  name,  not  professing  to 
act  as  his  agent,  and  there  is  no  proof  that  she  was. 
It  is  argued  that  she  was  tenant  for  life  of  the  tmst 
subject,  and  had  a  right  to  receive  the  rent.  She  cer- 
tainly had  not  a  right  to  sell  the  trust  subject,  nor  to 
interfere  with  the  sale  of  it  by  the  trustee,  who  had 
such  right.  When  he,  in  the  exercise  of  his  undoubted 
power,  made  a  contract  of  sale,  and  put  the  purchaser 
499]  in  possession  under  it,  how  could  she,  by  any  unaa- 
thorized  dealing  with  the  purchaser,  entitle  him  to 
hold  the  land  against  his  vendor  after  forfeiting  his 
right  to  the  possession  by  violating  the  contract  of  sale  ? 
Can  such  a  vendee  deny  the  title  of  his  vendor,  and 
set  up  an  adverse  claim  acquired  while  he  was  in  pos- 
session under  the  vendor  ?  It  is  said  that  it  may  be 
inferred,  from  the  relation  of  the  parties  and  the  facts 
of  the  case,  that  she  was  the  vendor's  agent.  Even 
if  this  were  so,  which  is  not  admitted,  still  the  infer- 
ence could  only  be  made  as  a  matter  of  fact,  and  not 
as  matter  of  law.  All  the  evidence  on  which  this  in- 
struction is  founded  (with  the  exception,  peihaps,  cf 
the  bills  aforesaid)  is  furnished  by  the  testimony  of 
Trible  and  the  papers  filed  with  his  deposition,  the 
execution  of  which  was  obtained  by  him ;  and  he  tes- 
tifies, that  he  never  had  any  authority  from  the  plain- 
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tdff  10  modify  or  renew  the  contract,  or  to  receive  any    I8d8. 
part  of  the  purchase  money  mentioned  therein,  and    Tem. 
that  all  the  interviews  mentioned  by  him  as  having  ^^j[Jj^^ 
been  had  with  the  defendant  were  had  by  him  as  the     son, 
agent  of  Mr%,  Buckner^  and  sometimes  without  any       v.   * 
previous  conversation  with  her  in  regard  to  the  sub-  ^^^* 
ject  matter  thereof. 

Bat  there  is  still  another  and  greater  defect  in  this 
instruction.  It  asserts  that  the  plaintiff,  by  allowing 
the  defendant  to  hold  the  premises  over  after  the  1st 
of  May,  1861,  and  accepting  rent  from  him  therefor, 
constituted  him  a  tenant  from  year  to  year^  and  en- 
titled him  to  continue  to  hold  as  sush  tenant  until  the 
tenancy  was  determined  by  a  notice  to  quit;  that  is. 
by  six  months'  notice  to  quit. 

Now  it  is  a  mere  presumption  of  law,  in  the  absence 
of  evidence  to  the  contraiy,  that  a  tenant  who  holds 
over  after  the  expiration  of  his  term  by  permission  of 
the  lessor  is  a  tenant  from  year  to  year.  But  this 
presumption  may  be  repelled  by  evidence,  which  may  [500 
show,  that  the  holding  over,  though  by  permission  as 
aforesaid,  is  not  as  tenant  from  year  to  year,  but  in 
some  other  character,  or  for  some  other  [purpose. 
And  such  clearly  is  the  case  here. 

Palpably,  it  was  never  intended  that  the  relation  of 
landlord  and  tenant  should  exist  between  the  plaintiff 
and  defendant,  except  as  a  mere  incident  to  the  con- 
tract of  conditional  sale.  The  defendant  was  insol- 
vent, and  the  plaintiff  would  never  have  sold  or  rented 
land  to  him,  much  less  a  trust  estate,  upon  his  own 
responsibility  merely.  Hence  it  was  that,  when  he 
made  with  him  the  contract  of  conditional  sale  and 
put  him  in  possession,  he  took  care  to  require  the  pay- 
ment down  of  so  much  of  the  purchase  money  as 
would  be  equivalent  to  one  year's  rent,  and  to  require 
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1868.  the  decree  to  be  obtained  within  that  yeai  to  sanction 
Tmn.    ^^®  purchase  for  the  benefii  of  the  cestui  qne  trusts  of 

:^jjjj     ~  the  defendant,  and  to  appropriate  so  much  of  the  trust 

son,     fund  as  was  necessary  for  the  security  and  payment 

V.   '   of  the  deferred  instalments  of  the  purchase  money. 

tnfs^'  If  such  decree  should  not  be  obtained  at  the  stipulated 
period  then  the  defendant  was  to  be  the  tenant  of  the 
plaintiff  for  a  single  year  for  the  rent  already  paid 
him.  The  defendant,  having  failed  to  comply  with 
the  express  condition  of  the  sale,  forfeited  the  con- 
tract, and  was  bound  by  its  terms  to  surrender  posses- 
sion at  the  end  of  the  year  of  his  tenancy.  If,  instead 
of  doing  so,  he  held  over  by  suffeiance  of  the  plain- 
tiff, who  still  hoped  and  urged  that  he  would  soon  ob- 
tain the  decree,  can  it  be  inferred  therefrom  that  such 
holding  over  by  the  defendant  was  as  tenant  from 
year  to  year  ?  Botti  parties  were  then  anxious  that 
the  sale  should  be  made.  The  plaintiff  wished  to  sell, 
and  the  defendant  wished  to  purchase.  The  defen- 
dant, no  doubt  hona  jide^  intended  very  soon  to  obtain 
the  decree;  and  the  plaintiff,  tiustbag  in  him,  suffered 

501]  the  land  to  remain  in  his  possession,  to  give  him  an 
opportunity  in  the  meantime  of  obtaining  the  decree— 
the  plaintiff  knowing  or  believing  that  he  could  at 
any  time  resume  the  possession.  This  possession  of 
the  defendant  having  continued  until  January,  1862, 
bonds  to  the  amount  of  §275  were  then  delivered  by 
him  to  Mrs.  Buckner,  who  gave  her  receipt  therefor, 
stating  that  when  collected  they  were  ^'to  be  applied 
to  the  payment  of  rent  due  by  said  Williamson  for 
Oakland  for  the  year  ending  1st  May,  1862,  should 
the  agreement  for  the  sale  of  the  said  property,  &c., 
not  be  carried  out;  if  said  agreement  is  executed  and 
carried  out,  then  to  be  held  by  me  as  so  much  money 
received  in  payment  of  said  property."     Now  if  the 
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plaintiff  can  be  held  responsible  for  that  receipt,  it     1868. 
cannot  have  the  effect  of  making  the  defendant  a  ten-    Tem. 
ant  from  year  to  year,  but  at  most  can  only  make  ^im^^. 
him  tenant  for  a  year  ending  May  Ist,  1862.     The     son, 
defendant  having  occupied  the  property  by  sufferance       y.    ' 
for  the  greater  part  of  that  year,  it  was  just  that  he  ^J^^' 
should  pay  a  year's  rent  for  it,  on  condition  that  he 
was  permitted  to  hold  it  till  the  end  of  the  year.     But 
it  would  be  very  unjust  to  give  to  this  transaction  the 
effect  of  makiog  the  defendant  a  tenant  from  year  to 
year.     Certainly  no  such  effect  was  in  the  contempla- 
tion of  the  parties.     The  plaintiff  never  lecognized  his 
defendant  as  his  tenant  except  upon  the  terms  of  pay- 
ing down  the  rent;  and  then  only  for  the  term  for 
which  the  rent  was  paid.     The  defendant  was  as  much 
a  wrong-doer  in  holding  over  after  the  1st  of  May, 
1862,  as  he  was  in  holding  over  after  the  1st  of  May, 
1861;  and  to  infer  from  such  holding  over  a  tenancy 
from  year  to  year,  would  be  to  infer  a  right  from  a 
wrong. 

The  foregoing  reasons  satisfy  me  that  the  court  did 
not  err  in  refusing  to  give  the  defendant's  fourth  in- 
struction. And  now  let  us  consider  the  instructions 
which  were  giv«n  by  the  court. 

The  first  three  of  these  instructions  are  unexcep-  [502 
tionable,  and  it  is  unnecessary  to  notice  them  any  fur- 
ther. The  fourth  is  in  these  words:  ^'That  if  from 
the  testimony  the  jury  should  believe  the  contract  for 
the  sale  became  void  by  reason  of  the  failure  of  the 
defendant  to  do  what  according  to  the  foregoing  in- 
structions he  was  required  by  said  contract  to  do,  and 
that  therefore  he  became  the  tenant  of  the  plaintiff 
his  tenancy  expiring  the  1st  day  of  May,  1861;  that 
the  plaintiff  had  the  right  to  maintaio  this  action 
against  the  defendant  at  any  time  within  three  years 
Vol.  XVIII — 68 
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1868.     after  the  said  Isb  of  May,  1861,  without  giving  notice 
Term.     ^^  ^^®  defendant  to  quit,  notwithstanding  the  said  de- 

'Tzzr.       fendant  continued  in  possession  of  the  premises  for 

son,      more  than  one  year,  unless  subsequently  to  said  Ist 

V.    '   of  May,  1861,  and  before  the  bringing  of  this  suit, 

Paxton,  ^Ijq  g3^i(j  tenancy  became  a  tenancy  from  year  to  year; 
and  that  even  if  the  payment  of  Jrent  was  made  by 
the  defendant  to  the  plaintiff  on  the  9th  of  Janoaiy, 
1862,  instead  of  to  Mrs.  Buckner,  under  the  circum- 
stances, acccrding  to  the  teims  set  forth  in  the  receipt 
marked  XX,  signed  by  Mrs.  Buckner,  such  payment 
of  rent,  under  such  circumstances,  and  according  to 
such  terms,  wag  not  such  a  payment  and  receipt  of 
rent  as  to  make  the  said  tenancy  a  tenancy  from  year 
to  year,  bo  as  to  require  notice  from  the  plaintiff  to 
the  defendant  to  quit  before  he  could  maintain  this 
action,  and  according  to  the  legal  import  of  said  re- 
ceipt said  tenancy  ceased  the  1st  day  of  May,  1862, 
and  that  after  that  time  the  plaintiff's  right  of  action 
accrued." 

The  proposition  asserted  by  this  instruction  is,  that 
the  contract  of  sale  and  breach  of  the  condition  only 
made  the  defendant  a  tenant  for  a  single  year,  expii- 
mg  on  the  1st  of  May,  1861,  and  his  holding  over  there- 
after did  not  of  itself  make  him  a  tenant  from  year  to 
year;  that  if  the  payment  of  the  rent  for  the  next 
year,  made  to  Mrs.  Buckner  on  the  9th  of  January, 

503 J  1862,  according  to  the  receipt  given  by  her  on  that 
day  as  aforesaid,  can  be  considered  as  a  payment  to 
the  plaintiff,  it  only  made  the  defendant  a  tenant  for 
another  single  year,  ending  on  the  1st  of  May,  1861 
and  his  holding  over  thereafter  did  not  of  itself  make 
him  a  tenant  from  year  to  year,  so  as  to  require  notice 
from  the  plaintiff  to  the  deftmdant  to  quit,  and  that 
after  that  time  the  plaintiff's  right  of  action  accrued. 
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I  can  see  no  error  in  this  instruction,  construing  it    1868. 
as  we  ought  and  as  the  jury  must  have  done,  in  con-    Tem. 
nection  with  the  context  and  the  res  gestce.     The  de-  ^.jj.^^^ 
fence  on  which  the  defendant  mainly  relied  to  defeat     son, 
the  plaintiff's  action  was,  that  he  was  a  tenant  from       v.    ' 
year  to  year  when  the  action  was  brought,  and  had  ^j^^"' 
not  received  the  six  month's  previous  notice  to  quit, 
to  which  such  a  tenant  is  entitled,  and  to  that  defence 
the  fourth  instruction  asked   for  by   him    directly 
pointed.     He  made  no  point  in  his  instruction,  as  his 
counsel  did  in  arguing  before  this  court,  that  before 
a  vendor  can  maintain  an  action  for  possession  against 
his  vendee,  the  latter's  right  of  possession  must  in 
general  be  determined  by  a  demand  and  refusal.     He 
did  maintain  before  the  court  and  jury,  as  his  second 
instruction  shows,  that,  according  i;o  the  facts  of  the 
case,  the  contract  of  sale  was  a  subsisting,  executory 
contract,  under  which  he  was  entitled  to  possession ; 
but  that  defence  did  not  involve  the  question  of  notice 
to  quit,  or  of  demand  and  refusal.     Therefore  the 
court,  refusing  to  give  the  instructions  asked  for  by 
the  parties,  and  undertaking  to  cover  the  same  ground 
by  its  own  instructions,  propounded  the  fourth  in  the 
series  as  a  susbstitute   for   the   defendant's   fourth. 
Both  have  reference  to  a  tenancy  from  year  to  year 
and  the  notice  to  quit,  which  is  incident  to  such  a 
tenancy,  and  neither  has  any  reference  to  the  relation 
of  vendor  and  vendee,  or  the  question  as  to  the  neces- 
sity of  a  demand  and  refusal,  to  determine  the  ven- 
dee's right  of  possession.     The  defendant's  instruction 
maintains,  that  he  is  a  tenant  from  year  to  year,  and       [504 
not  having  received  any  notice  of  quit,  no  right  of 
action  ever  accrued  to  the  plaintiff.     The  court's  in- 
struction takes  the  ground,  that  the  defendant  was 
not  a  tenant  from  year  to  year,  but  only  for  a  single 
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1868.     year,  ending  either  on  the  1st  of  May.  1861,  or  1st 
Term.    ^^  ^^Yj  1862,  and  that,  after  that  time,  the  plaintiff's 
TTT^p        right  of  action  accroed,  without  any  notice  to  quit, 
son.  But  the  plaintiff's  counsel  in  this  court  argues,  that 

rustee,  ^^^  court's  instruction,  ic  effect,  also  decides  that  if 
^m-^*  the  relation  of  the  parties  was  that  of  vendor  and 
vendee,  instead  of  that  of  landlord  and  tenant,  the 
plaintiff  may  maintain  his  action  without  any  proof 
of  a  previous  demand  and  refusal.  As  ttiis  question 
more  directly  arises  under  the  seventh  instruction 
given  by  the  court,  I  will  defer  any  other  remarks 
upon  it  until  I  come  to  that  subject.  As  I  have  al- 
ready said,  I  think  theie  is  no  error  in  this  instruc- 
tion. 

The  fifth  and  sixth  instructions  given  are  unexcep- 
t.onable.  The  seventh  and  last  is  in  these  words: 
^*That  the  filing  by  the  plaintiff  of  the  bills  No.  1  and 
Xo.  2,  which  were  in  evidence  before  the  juiy,  do  not 
affect  the  plaintiff's  right  to  recovery  in  this  case." 

These  bills  were  not  offered  in  evidence  to  shov 
that  the  plaintiff  was  prosecuting  two  remedies  at  the 
same  time  for  the  same  cause  of  suit,  the  one  in  equity 
and  the  other  at  law,  and  therefore  that  the  remedy  last 
commenced,  to  wit,  the  action  at  law,  cannot  be 
maintained.  Such  a  defence  could  only  have  been 
made,  in  the  action  at  law,  by  a  plea  in  abatement,  if 
at  all ;  and  there  was  no  such  plea.  Besides,  the  first 
bill  was  dismissed  before  the  trial  \\as  commenced, 
which  would  have  rendered  such  a  defence  unavailale, 
if  it  would  otherwise  have  ueen  available,  under  the 
general  issue.  But  it  seems  that  such  a  defence  could 
not  have  been  n^ade  at  all  at  law,  even  if  the  causes 
of  suit  had  been  the  same,  and  the  suit  in  equity  had 
505]  been  pending  at  the  time  of  trial;  and  that  the  proper 
mode  of  making  the  objection  would  have  been  by  a 
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rule  in  the  chancery  suit  to  pub  the  plaintiff  to  his     1868. 
election  between  the  two  suits.  Tera. 

The  object  of  the  defendant  in  offering  these  bills  in  ^.jj.^^_ 
evidence  was  to  show,  that  at  the  tin:e  the  action  was      son, 
brought  he  was  lawfully  in  possession  of  the  land  in       v.    ' 
controversy  as  vendee  of  the  plaintiff,  who  was  then  ^^g'^"' 
prosecuting  a  suit  in  chancery  for  the  specific  execu- 
tion of  the  contract  of  sale.     And  the  defendant  con- 
tended, that  being  thus  lawfully  in  possession,  there 
could  be  no  recover}"  against  him  in  this  action,  which 
is  founded  on  the  right  of  the  plaintiff  to  such  ^)osses- 
sion,  and  that  before  such  an  action  can  be  maintained 
against  him,  his  right  of  possession,  or  rather  his  law- 
ful possession,  must  be  determined  by  a  demand  and 
refusal  or  otherwise. 

The  authorities  cited  by  the  learned  counsel  for  the 
plaintiff  in  error  (defendant  in  the  court  below)  seem 
fully  to  sustain  his  legal  proposition,  that  one  who  is 
put  in  possession  upon  an  agreement  for  the  purchase 
of  land  can  not  be  ousted  by  ejectment  before  his  law- 
ful possession  is  determined  by  demand  of  possession 
or  otherwise.  Right  v.  Beard^  13  East's  R.  210; 
Doe  V.  Jackson^  1  Barn.  &  Cres.  448,  8  Eng.  C.  L. 
R.  126.  Th3  action  of  unlawful  detainer  stands  on 
the  same  footing  in  this  respect  with  the  action  of  eject-  ^ 

ment,  and  is  alike  founded  on  the  plaintiff^ s  right  of 
possession,  at  the  time  of  the  institution  of  the  action, 
except  that  where  the  plaintiff  was  turned  out  of  pos- 
session by  the  forcible  or  unlawful  entry  of  the  defen- 
dant, he  may  regain  the  possession  by  an  action  for 
the  foicible  or  unlawful  entry  without  regard  to  the 
question  of  title  or  right  of  possession.  Code  608, 
ch.  134. 

But  the  record  is  full  of  evidence  to  show,  and 
especially  do  the  bills  show,  that  when  the  action  was 
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1868     brought  the  defendant  was  wrongfully  in  possession 

Term.    ^^  ^^®  land,  and  had  been  for  a  long  time  previously 

-^rrr. thereto,  and  that  the  plaintiff  was  then  entitled  to  the 

William-  *• 

son,     possession.     They  show,  that  if  any  demand  and  re- 
^^y    '  fusal  were  necessary  to  determine  any  right  of  posses- 

Paxton,  gion  of  the  defendant,  there  had  been  such  demand 

trustee. 

506]  and  retusal.  The  bills  themselves  were  such  a  de- 
mand, and  the  failure  of  the  defendant  to  comply 
with  this  demand  was  such  a  lefusal.  The  fact  is, 
the  defendant  never  had  any  right  of  possession,  ex- 
cept f«r  a  single  year,  under  the  contract  of  sale,  or 
for  the  next  year  under  the  arrangement  made  with 
Mrs.  Buckner  by  the  assignment  of  bonds  in  January, 
1802,  if  the  plaintiff  can  be  considered  as  bound  by 
this  arrangement.  The  utmost  effect  which  that  ar- 
rangement could  have  had  was,  to  set  up  by  paid  the 
contract  of  sale  foi  another  year  upon  the  payment  or 
security  of  what  was  equivalent  to  a  fair  rent  for  that 
year.  And  when  the  condition  of  this  parol  arrange- 
ment was  broken  by  a  failure  of  the  defendant  to  ob- 
tain a  decree  within  the  year,  and  when  that  year  was 
ended,  the  defendant  had  no  longer  any  right,  or 
semblance  of  right,  to  the  possession  of  the  land,  and 
the  plaintiff,  without  any  previous  demand  or  refusal, 
had  a  right  of  action  to  recover  such  possession. 
There  is  no  evidence  in  the  record  tending  to  show 
that,  after  the  arrangement  afoiesaid  in  January, 
1862,  whore  was  ever  any  contract,  in  writing  or  by 
parol,  or  any  understanding  or  transaction,  between 
the  plaintiff  and  defendant,  or  Mrs.  Buckner  and  the 
defendant,  which  could  give  to  the  defendant  any 
right,  or  color  of  right,  to  the  possession  of  the  land 
after  the  expiration  of  the  tenancy  for  the  second  year 
as  aforesaid.  That  the  plaintiff  did  not  bring  his  ac- 
tion immediately  thereafter  nor  until  the  January  fol- 
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lowing,  and  that  the  defendant  in  the  jneantime  actu-     1868. 
ally  ocx5upied  the  land  against  the  will  or  by  the  mere    Term. 

sufferance  of  the  plaintiff,  can  make  no  difference.  "ZTTjr. 

A  wrong,  however  long  continued,  can  never  mature  son, 
into  a  right,  except  under  the  statute  of  limitations,  y.  ' 
or  the  presumption  arising  from  lapse  of  time,  wnich  ?*^^"' 
do  not  apply  to  this  case.  lb  this  state  of  things  [507 
those  bills  are  filed,  which,  so  far  from  admitting  any 
right  of  possession  in  the  defendant,  show  that  he  is 
isrongfully  in  possession,  and  seek  to  recover  it  of 
him.  The  first  bill  showed  that  he  wrongfully  with- 
held the  land,  and  the  second  showed  that  he  was 
committing  waste  upon  it.  That  the  defendant  hin:  - 
self  regarded  the  first  bill  as  having  been  instituted 
for  the  recovery  of  the  land,  I  have  already  fully 
shown.  The  plaintiff,  being  wearied  out  with  the 
matter,  filed  his  bill  to  have  it  ended.  He  was  will- 
ing, it  seems,  even  then,  to  receive  the  money,  or  se- 
curity for  it,  but  did  not  t)elieve  it  would  or  could  be 
paid  or  secured,  and  therefore  d emanded  the  land.  It 
does  not  appear  that  the  defendant,  though  duly  served 
with  process  to  answer  this  bill,  took  any  notice  of  it. 
And  at  all  events,  it  cannot  amount  to  any  admission 
of  his  right  to  the  possession  of  the  land.  The  second 
bill  expressly  declares,  that  the  plaintiff  "is  unwilling 
to  reinstate  said  contract  in  any  form  or  shape,  but 
claims  the  surrender  o^  the  land  on  the  1st  of  Jan- 
uary" following,  which  was  befoie  the  institution  of 
the  action. 

I  am,  therefore,  of  opinion,  that  the  court  did  not 
err  in  instructing  the  jury  that  the  filing  of  these  bills 
**does  not  affect  the  plaintiff's  right  to  recover  in  this 
case." 

The  only  remaining  question  in  the  case  arises  on 
the  first  bill  of  exceptions,  and  is  as  to  the  admissi- 
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1868.     bility  of  the  receipt  therein  mentioned;  being  the 

Tem.    ceipt  of  A.  Alexander  ^^for  account  Mrs.  R.  E.  Bock. 

^.^^.^^^  ner,  November  9th,  1861,"  for  $34.77,  eight  mcmthi 

son,     interest  on  $869.20,  the  second  instaknent  of  the  port 

V.    '   chase  money  of  said  land.     There  is  no  evidence  what* 

^1^^'  ever  in  the  recced  to  connect  the  plaintiff  wiA  thu 

receipt,  nor  is  there  any  evidence  in  the  record  tha 

508]       Mr.  Alexander  was  authorized,  even  by  Mrs.  Bacb 

ner,    to  give  it.     But  the   question  is  of  no  oonsej 

quence,  and  could  not  affect  the  result  of  the  case. 

I  am  of  opinion,  that  there  is  no  error  in  the  jodgt 
ment,  and  that  it  be  affirmed. 

JoYNES,  J.  concurred  in  the  opinion  of  Moneure.  P! 

Judgment  affirmed. 
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Bichmonft. 

Robinson  cfe  als,  v,  Gardiner  cfe  aU.  1B68. 

April 
Term. 
May  9.     •  [509 

1.  Upon  the  true  construction  of  the  act  of  February  12th,  1866, 

Sees.  Acta  1865-66,  p.  204,  entitled  "An  act  requiring  the  banks 
of  this  Commonwealth  to  go  into  liquidation,'*  all  the  credi- 
tors of  a  bank,  not  having  a  specific  lien  upon  property  of  the 
bank,  are  placed  upon  the  same  footing,  and  are  entitled  to 
share  the  assets  ratably. 

2.  The  Greneral  Assembly  having  reserved  the  right  to  alter  or  re- 

peal the  charter  of  the  bank,  the  act  is  not  obnoxious  to  the 
charge  of  interfering  with  vested  rights  or  impairing  the  obli- 
gation of  contracts. 

3.  A  deposit  of  money  in  bank  is  a  loan,  and  not  a  bailment. 

After  the  termination  of  the  late  war,  the  banks  of 
circulation  in  the  Staie  were  insolvent;  their  remain- 
ing assets  were  not  sutBcient  to  discharge  their  iadebt- 
edness;  and  their  capital  stock  was  worthless;  they, 
therefore,  generally  commenced  to  wind  up  their 
affairs.  Tu  facilitate  this  process,  and  also  to  regu- 
late it,  the  General  Assembly,  on  the  12th  of  Febru- 
aiy,  1866,  passed  an  act  entitled  "An  act  requiring 
the  banks  of  this  Commonwealth  to  go  into  liquida- 
tion." See  Sess.  Acts.  1865-66,  p.  204.  The  first 
section  of  this  act  provides,  that  the  president  and  di- 
rectors of  any  bank  of  circulation  chartered  by  the 
General  Assembly  ot  Virginia  maj^  make  a  deed,  con- 
veying to  such  persons  as  they  may  select  all  the  assets, 
real  and  personal,  of  the  bank,  providing  in  such  deed 
Vol.  xvrir — 69 
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1868.     that  the  proceeds  of  said  assets  shall  be  distributed 

Term,    amongst  all  persons,  corporations  and  associations  ec 

r-rr —  titled  to  siiaie  in  snch  distribution  according  to  tie 
Robinson  ° 

&  als.    legal  rights  and  priorities  of  such  persons,  corpora- 
Gardiner  tions  and  associations  at  the  time  such  deed  shall  be 


&als. 
510] 


executed.     The  other  material  provisions  of  the  act 
are  stated  by  Judg^  Joynes  in  his  opinion. 

On  the  19th  of  January,  1867,  the  president  and 
directors  of  the  Faimers'  Bank  of  Virginia  execattd 
a  deed  by  which,  after  referring  to  the  act  of  Assem 
bly  and  reciting  the  first  s**x!tion,  and  reciting  also, 
that  the  president  aid  directors  deemed  it  expedient 
and  proper  that  a  deed  conveying  all  the  assets  of  tie 
said  bank  for  the  purpose  in  said  act  mentioned, 
should  now  be  made,  they  conveyed  to  John  M.  God- 
din  and  Samuel  C.  Eobinson  all  the  assets,  real  and 
personal,  of  the  Farmers'  Bank  of  Virginia  upon  trnst, 
after  paying  all  costs  and  expenses,  to  apply  the  pio- 
ceeds  of  said  assets  to  the  redemption  of  the  outstand- 
ing circulation  or  notes  of  the  said  bank  ratably 
among  the  holders  thereof;  providing  that  all  the 
noie  holders  should  be  pui  upon  the  same  footing: 
^' Provided^  however,  that  if,  according  to  the  propff 
legal  construction  ol  the  aforesaid  act  of  the  12th  o( 
February,  1866,  a  ratable  distribution  among  all  the 
creditors  of  said  bank,  not  having  specific  liens  on  the 
property  of  said  bank,  be  required,  then  the  parties 
of  the  second  part  shall  apply  and  distribute  the  pro- 
ceeds of  the  said  assets  according  to  the  requiremeot 
of  said  act,  and  shall  not  make  or  attempt  any  distri- 
bution  giving  preference  or  priority  to  the  noteholders 
as  aforesaid. " 

In  March,  1867,  George  J.  Grardiner  instituted  a 
suit  in  equity  in  the  Circuit  Court  of  the  city  of  Kicfc: 
mond  against  the  president  and  directors  of  the  Ftf^ 


Digiti 


ized  by  Google 


COURT    OF   APPEALS    OF   VIHOINIA.  647 

mere'  Bank  of  Virginia,  and  the  trustees  Robinson  1868. 

and  Goddin,  and  in  his  bill  he  alleged,  that  the  bank  T&m. 
was  indebted  to  him  in  the  sum  of  two  thousand  dol- 


Robinson 
lare,  collected  for  him   by  the  bank  in  April,  1861,     Aals. 

and  which  had  not  been  paid  to  him;  he  set  out  the  Gardiner 

deed  aforesaid,  and  insisted  that  the  bank  was  not     *  ^Jf- 


entitled  to  prefer  the  noteholders;  but  that  all  the 
creditors  of  the  bank  were  equally  entitled  to  shaie 
ratably  the  assets.  The  president  and  directors 
answered,  contesting  the  construction  of  the  statute 
insisted  on  by  the  plaintiff,  and  insisting  that  it  was 
their  right,  and  that  it  was  but  just,  to  give  prefer- 
ence to  the  noteholders.  This  was  the  only  question 
in  the  cause. 

The  cause  came  on  to  be  heard  on  the  30th  of  No- 
vember, 1867,  when  the  court  held,  that  the  act  re- 
quired a  ratable  distribution  of  the  assets  of  the  bank 
among  all  the  creditore  not  having  specific  liens  upon 
the  property  of  the  bank ;  and  that  the  plaintiff  and 
others,  who  made  deposits  prior  to  the  1st  of  Jan- 
uary, 1862,  were  entitled  as  general  creditors  of  the 
bank  to  share  in  the  distribution  of  the  assets  under 
said  deed  in  proportion  to  the  amount  of  theii  respec- 
tive credits  as  depositors  with  the  said  bank.  And 
the  decree  was  accordingly.  From  this  decree  Eob- 
inson  and  Ooddin  applied  to  this  court  for  an  appeal; 
which  was  allowed. 

iT.  P.  Howard  and  Macfarla/ndy  for  the  appellants. 
Neman  and  SpUmcm^  for  the  appellees. 

Joyces,  J.     The  only  question  presented  by  this 
appeal  is,  whether  the  president  and  directors  of  the 
Farmers'  Bank  had  authority  to  convey  the  assets  of  * 
the  bank  by  the  deed  of  January,  19,  1867,  in  trust 
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1868.     for  the  benefit  of  the  noteholders,  in   preference  to 
Tem.    depositors  and  other  general  creditors  ol  the  bank. 

r-7: The  plaintiff  claims  to  be  a  creditor  of  the  bank  by 

&  al«.    virtue  of  a  general  deposit.     It  is  well  settled,  and 

Gardiner  ^^^  principle  has  not  been  controverted  in  this  case, 
^  *^-     that  a  general  deposit  of  money  in  a  bank  creates  the 

512]  relation  of  debtoi  and  creditor  between  the  bank  and 
the  depositor.  Though,  we  call  it  a  deposit,  it  is  a 
loan,  and  not  a  bailment.  CommerGial  Bank  v. 
HugheB^  17  Wend.  R.  94;  Marine  Bank  v.  FulUm 
Bank,  2  Wall.  IT.  S.  R.  252;  Pilling  on  Merc.  Ac- 
counts  53;  Dmcneax,  Phcenix  Bank,  6  Hill's  K.  297. 
It  is  contendea  for  the  appellants,  that  it  was  com- 
petent for  the  bank,  though  it  was  insolvent  and  had 
suspended  business  in  consequence  of  its  insolvency, 
to  give  preferences  among  its  creditors;  that  this  right 
belonged  to  the  bank  under  the  law  as  it  existed  when 
the  act  of  February  12,  1866,  was  passed,  and  that  it 
was  not  taken  away  or  impaired  by  that  act.  On  the 
part  of  the  appellee  it  is  contended,  that  when  a  bank 
has  become  insolvent  and  suspended  business  in  coo- 
sequence  of  its  insolvency,  its  assets  become  a  trust 
fund  to  be  applied  to  the  payment  of  all  its  debts,  for 
which  there  are  no  specific  liens,  ratably;  and  that  the 
bank  has  no  right  to  make  an  assignment  giving  pre- 
ference to  some  of  its  creditors  over  others,  so  as  to 
defeat  tnis  ratable  distribution.  And  it  is  further 
contended,  that  if  the  bank  had  power,  under  the 
laws  as  they  stood  before  the  passage  of  the  act  of 
February  12,  1806,  to  make  an  assignment  for  the 
benefit  of  seme  of  its  ci  editors  in  preference  to  others, 
notwithstanding  its  insolvency  and  suspension,  that 
right  was  taken  away  by  the  act  of  February  12, 
.  1866. 

In  the  view  which  I  take  of  the  case,  it  is  not  neoes- 
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sary  to  consider  what  would  have  been  the  rights  and     1S68. 
powers  of  the  bank  if  the  act  of  February  12,  1866    Tem. 

had  not  been  passed.     By  the  laws  in  force  before  the  r-r: 

passage  of  that  act  authority  was  reserved  to  the  Leg-  Aals. 
islature  to  alter,  modify  or  repeal  the  charter  of  the  Gardiner 
Fanners'  Bank  at  its  pleasure.  If,  therefore,  the  **^^- 
bank  had  the  power  claimed  for  it,  either  under  the 
general  principles  of  law  applicable  to  corporations, 
or  by  reason  of  the  provisions  of  its  charter,  it  was  [613 
competent  for  the  Legislature  to  restrict  it,  oi  to  take 
it  away  altogether.  No  objection  could  be  made  to 
such  an  act  on  the  ground  that  it  takes  away  a  vested 
right  of  the  corporation,  or  impairs  the  obligation  of 
the  contract  between  the  corporation  and  the  state. 
The  right  of  the  Stat^  to  alter  or  repeal  the  charter 
entered  into  the  contract  as  an  essential  part  of  it,  and 
the  corporation  could  not  make  an  exercise  of  that 
authority  a  ground  of  complaint  as  an  invasion  of  its 
rights.  Anderson  v.  Commonwealth ^  snpra^  296. 
The  decision  of  this  case  must  turn,  therefore,  upon 
the  construction  of  the  act  of  February  12,  1866. 
And  by  the  express  terras  of  the  deed  the  preference 
which  it  proposes  to  give  to  the  noteholders  is  made 
dependent  upon  the  right  of  the  bank,  under  the  said 
act,  to  give  such  a  preference. 

The  events  of  the  late  war  reduced  all  the  banks  of 
circulation  in  the  State  to  a  condition  of  utter  and 
hopeless  insolvency.  They  suspended  business  from 
necessity,  and  there  was  no  possibility  of  a  resumption. 
It  only  remained  to  wind  them  up,  and  to  distribute 
among  their  creditors  such  remnants  of  their  assets  as 
might  be  realized.  In  this  condition  of  things,  and  to 
accomplish  this  object  eflfectually  and  upon  equitable 
terms,  the  act  of  February  12,  1866,  was  passed.  It 
is  entitled  ''An  act  requiring  the  banks  of  this  Com- 
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1868.     men  wealth  to  go  into  liquidation."     It  proceeded, 
Term,    however,  upon  the  assumption,  that  the  banks  were 

r^: already  in  a  course  of  liquidation,  forced  upon  them 

&  al8.    by  the  calamities  of  the  war,  and  its  purpose  was  to 

Gardiner  provide  regulations  by  which,  as  recited  in  the  pre- 
*  a^fl-    amble, '  'a  speedy  settlement  of  the  aflfairs  of  said  banks 
should  be  made,  in  order  to  a  legal  and  proper  distri- 
bution of  their  assets  amongst  all  persons  entitled  to 
share  in  such  distribution." 

The  first  section  of  the  act  provides  that  it  shaU  be 
lawful  for  the  president  and  directors  of  any  bank  of 
circulation,  chartered  by  the  General  Assembly  of  Vir- 

514]  ginia,  to  make  a  deed  conveying  all  the  assets  of  the 
bank  to  such  persons  as  they  may  select,  and  provid- 
ing that  *  'the  proceeds  of  said  assets  shall  be  distri- 
buted amongst  all  persons,  corporations  and  associa- 
tions entitled  to  shaie  in  such  distribution  according  to 
the  legal  rights  and  priorities  of  such  persons,  corpo- 
rations and  associations  at  the  time  such  deed  shall  be 
executed."  This  provision  plainly  contemplates  that 
the  deed  shaU  recognize  and  respect  existing  priorities, 
which  neither  the  bank  nor  the  Legislature  could  de- 
stroy or  impair;  but  it  gave  no  authority  to  create 
new  ones.  The  act  did  not  undertake  to  ascertain  the 
rights  and  priorities  of  different  classes  of  creditors, 
or  to  lay  down  any  rules  upDn  that  subject.  It  left 
them  to  be  ascertained  in  each  case  according  to  the 
particular  facts  and  the  law  applicable  to  them.  It 
contemplated  that,  subject  to  such  existing  priorities, 
equality  should  be  the  lule  of  distribution. 

The  second  section  makes  a  provision,  the  object  of 
which  is  to  prevent  any  creditor  from  obtaining  by 
suit  more  than  his  ''just  and  ratable  share  in  the  dis- 
tribution of  the  proceeds  of  the  assets  of  the  bank,'' 
and  thus  to  preserve  the  equality  contemplated  by  the 
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first  section.     This  section  is  in  these  words  :  ''That     1868. 
whenever  any  creditor  or  crediw)rs  of  any  bank  of  cir-    Term. 

eolation  of  this  Commonwealth  shall,  by  any  suit  or  :r^. 

legal  process  ivhatsoever,  seek  to  obtain  a  judgment,  &  als. 
decree  or  order,  which  said  judgment,  decree  or  order  Gardiner 
when  rendered  or  made  would  create  a  lien  in  favor  ^  *^^- 
of  such  creditor  or  creditors  upon  the  assets  of  said 
bank,  or  upon  any  portion  of  such  assets,  and  thereby 
entitle  such  creditor  or  creditors  to  receive  more  than 
his  or  their  just  and  ratable  share  or  shares  in  the  dis- 
tribution of  all  the  assets  of  said  bank,  then  and  in'that 
case,  and  in  order  to  preserve  the  just  rights  of  all 
creditors  of  said  bank  to  a  fair  j^r^  rata  distribution  of 
the  proceeds  of  said  assets,  and  for  the  purpose  of  [515 
effecting  such  distribution,  it  shall  be  the  duty  of  the 
president  and  directors  of  said  bank,  and  they  are 
hereby  required  to  make,  or  cause  to  be  made,  a  deed 
of  conveyance  of  the  assets  of  said  bank  in  such  man- 
ner and  form  and  for  such  purposes  as  are  provided 
for  in  the  first  section  of  this  act."  This  provision 
in  effect  declares,  that  each  creditor  of  the  bank  is  en- 
titled to  his '*  ratable  share"  in  ''a  fair  ^(>  ra^  dis- 
tribution^ of  the  assets  of  the  bank,  and  plainly  im- 
plies that  such  is  to  be  the  rule  of  distribution  in  case 
no  deed  shall  be  made.  The  deed  is  required  to  be 
made  only  when  it  shall  become  necessary  to  prevent 
a  disturbance  of  this  rule  of  distribution ;  the  object 
of  the  deed  is  not  to  establish  the  rule,  but  to  ''pre- 
serve '  it.  This  view  is  confirmed  by  the  third  sec- 
tion, which  makes  it  the  duty  of  the  banks,  or  their 
legal  representatives,  ''on  the  1st  day  of  April,  1866, 
ana  quarterly  thereafter  until  final  liquidation,"  to 
puDlish  a  statement  of  their  condition,  "and  to  make 
distribution  of  the  assets  on  hand  at  the  end  of  each 
quarter,  according  to  the  provisions  of  the  first  section 
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1868.     of  this  act,  so  far  as  the  same  can  be  done  consistently 

Te?m.    "^ith  the  interests  of  all  the  creditors  of  said  banks/' 

r-r: This  provision  shows,  that  the  rale  of  distribution  was 

Robinson  '^  ' 

<&  als.    established  by  the  first  section,  and  that  the  same  rale 
Gardiner  ^8  to  be  observed  in  every  quarterly  distribution  * 'until 
^^^^-    final  liquidation." 

I  have  already  shown,  that  the  establishment  of  a 
general  rule  of  distribution,  which  could  not  be  de- 
feated or  disiegarded  by  the  banks,  was  no  invasion 
of  their  rights.  And  it  was  eminently  just  and  proper. 
Among  creditors  having  no  legal  priorities,  equality 
was  equity.  The  banks  had  ceased  to  exist  for  the 
purposes  for  whicli  they  were  created.  A  resumption 
of  their  operations  as  banks  was  impossible.  The 
stockholders  bad  no  longer  any  interest  in  them.  It 
only  remained  to  wind  them  up  for  the  benefit  of  their 
51(5]  creditors.  Under  such  circumstances,  there  was  no 
reason  of  policy  or  justice  why  the  banks  should  be 
allowed  to  make  arbitrary  preferences  between  those 
whose  rights  were  equal.  The  Legislature,  therefore, 
determined  to  treat  their  assets  as  a  trust  fund,  to  be 
distributed  among  the  creditors  generally  in  propor- 
tion to  their  respective  debts,  subject  only  to  existing 
priorities,  legal  or  equitable. 

It  only  remains  to  enquire,  whether  the  noteholders 
were  entitled  to  priority  over  depositors  or  other  gen- 
eral creditors.  They  had  no  lien,  and  therefore  no 
priority  at  law.  Nor  is  there  any  rule  of  equity  upon 
which  they  could  claim  priority.  It  was  so  held  by 
the  Supreme  Court  of  Massachusetts  in  Stockholders 
of  Cochituate  Bank  v.  Colt  <&  al,^  1  Gray's  R.  382. 
In  the  matter  of  the  FranMin  Bank^  1  Paige's  R. 
249,  general  depositors  claimed,  upon  more  plausible 
grounds,  that  they  were  entitled  to  priority  over  the 
noteholders,  but  their  claim  was  overruled  by  Chan- 
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jellor  Walworth.     It  was  held,  in  both  cases,  tha 
loteholders  of  an  insolvent  bank  stand  upon  the 
ootiug  as  other  general  creditors. 

I  am  of  opinion,  therefore,  that  the  decree  si 
)e  affiimed. 

The  other  judges  concurred  in  the  opinion  of  Jo 

r. 

Deobee  affirmed. 


Vol.  XVIII — 70 
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Council,  in  the  case  of  the  evacuation  of  this  city  by 
the  government  and  army,  to  provide,  as  far  as  it  can, 
for  the  immediate  destruction  of  the  stock  of  liquor  in 
the  city. 

2.  Resolved^  That  a  committee  of  twenty-five  citi- 
zens in  each  ward  be  appointed  by  the  president  to  act 
on  behalf  of  the  city,  and  proceed  at  once  to  accom- 
plish this  object.  That  said  committee  destroy  on  the 
premises  all  the  liquor  they  can  find,  giving  receipts 
for  the  same  to  the  holders. 

3.  Resolved^  That  the  faith  of  the  city  be  and  it  is 
hereby  pledged  for  the  payment  of  the  value  of  all 
the  liquor  so  destroyed  to  the  holders  of  said  receipts. 

They  further  proved  by  a  witness,  that  he  was  one 
of  the  committee  appointed  under  the  second  resolu- 
tion of  the  Council,  and  that,  on  the  morning  of  the 
3d  of  Apiil,  1865,  he  caused  to  be  destroyed  under 
the  said  resolutions,  the  whiskey,  brandy,  rum  and 
alcohol  of  the  plaintiffs,  which  is  mentioned  in  a  re- 
(jeipt  given  by  him  at  the  time  to  the  plaintiffs.  This 
receipt  was  introduced  in  evidence,  dated  Kichmond, 
April  3d,  1865  :  Received  and  destroyed  for  Mr.  W. 
B.  Jones,  (specifying  the  quantity  of  the  different 
kinds  of  liquor,)  for  which  the  city,  through  its  Coun- 
cil, agrees  to  pay  its  full  value,  this  receipt  being  his 
voucher.  The  plaintiffs  then  introduced  evidence  as 
to  the  value  of  the  liquor;  when  the  attorney  of  the 
City  moved  the  court  to  instruct  the  jury,  that  the 
plaintiffs  are  not  entitled  to  recover  against  the  defen- 
dant any  damages  for  the  destruction  of  said  liquor, 
no  matter  what  was  the  value  thereof.  This  instruc- 
tion the  court  gave;  and  the  plaintiffs  excepted. 

There  was  verdict  and  judgment  for  the  defendant; 
and  the  plaintiffs  obtained  a  writ  of  error  from  a  judge 
of  this  court 


1868. 
April 
Term. 

Jones 
&Co. 

V. 

City  of 
Rich- 
mond. 
[518 
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1868.  C,  Robinson^   RdberU  and  Nance  &  Williams j  for 

Terai.    ^^^  appellants. 


Jones 

&Co.         1st.  This  case  does  not  come  nnder  the  custom  by 

City  of   which  land  may  be  nsed  for  defence  against  a  foreign 

^*^^"     enemy,   which  is  referred  to  in  8  E.  4,  23;  1  Bac. 

519]       Abr.  fo.   201,  titles  Customes  pi.  45;  20  Vin.  Abr. 

476,  title  Trespass  (B.  a)  pi.  4;  21  H.  7,  27,  cited  in 

2  Bac.  Abr.  285,  title  Trespass  pi.  213;  20  Vin.  Abr. 

513,  title  Trespass  pi.  24;  12  H.  8,  fo.  2;  13  H.  8, 

fo.  15;  29  H.  8;  Maliverer  v.  Spil^e,  1  Dyer  R.  36b. 

Saltpetre  case,  12  Rep.  12,  13;  Mausers  case,  12  Kep. 

63  y  Gedge  v.  Minne,  2  Bulstr.  61.     And  even  in  such 

cases  Vattel  says,  when  standing  corn  or  storehouses 

are  destroyed  to  prevent  their  being  of  use  to  the 

enemy,  such  are  to  be  made  good  to  the  owner,  who 

should  bear  only  his  quota.     Book  3,  ch.  16,  §  232. 

2d.  The  constitution  of  the  United  States,  Article 
5  of  the  amendments,  and  of  Virginia,  Article  4,  §  15, 
provide  that  pri\ate  property  shall  not  be  taken  for 
public  use  without  just  compensation.  The  restric- 
tions put  by  these  provisions  upon  legislation  by  the 
State  may  be  seen  by  reference  to  2  Kent's  Cora.  339; 
^  Mayor  &c.  of  New  York  v.  Lord,  17  Wend.  R.  289, 
18  Id.  126;  Stone  ike.  v.  Mayor  ike,  of  New  York, 
25  Wend.  R.  157;  Taylor  (kc.  v.  Inhabitants  of  Ply- 
mouth,  8  Mete.  R.  462;  Code  ch.  55,  §§  16,  17. 

3d.  The  Council  of  the  city  of  Richmond  had 
authorit}^  to  pass  the  resolutions  adopted  on  the  2d  of 
April,  1865,  and  to  come  under  the  engagement  con- 
tained in  them.  The  54th  and  56th  chapters  of  tie 
Code  are  applicable  to  the  corporation  of  Richmond 
and  the  Council  of  the  city;  and  the  powers  of  the 
corporation  are  still  further  enlarged  by  the  charter  of 
March  18th,  1861.     By  section  twenty-nine  of  the 
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charter,  the  Council  has  authority  to  pass  all  by-laws,     1868. 

rules  and  ordinances  not  repugnant  to  the  constitution    Term. 

and  laws  of  the  State,  which  shall  be  necessary  for  the  ~ 

'  *^  Jones 

good  order  and  government  of  such  persons  as  shall     &  Co. 
from  time  to  time  reside  or  be  within  the  limits  of  the   dty  of 
city,  &c. ;  or  which  they  shall  deem  necessary  for  the    ^^^^ 
peace,  comfort,  convenience,  good  order,  good  morals,        [520 
health  or  safety  of  saii  city  or   of   the   people  or 
property  therein.     It  was  for  the  Council,  under  the 
powers  vested  in  it,  to  determine  what  was  necessary 
for  the  peace,  good  order  and  safety  of  the  city ;  and 
in  the  performance  of  their  duty  they  directed  the  de- 
struction of  the  liquor  in  the  city,  and  undertook  to 
pay  for  it. 

4th.  It  made  no  difference  that  the  property  de- 
stroyed was  liquor.  Wynehamer  v.  Tlie  People^  13 
Ne^  York  K.  (3  Kernan)  384;  Howell  (6c.  v.  City  of 
Buffalo,  15  New  York  R.  (1  Smith)  519. 

Daniely  for  the  appellee. 

The  ordy  question  in  thig  case  is,  Avhether  the  Coun- 
cil of  the  city  had  authority  to  destroy  the  liquor  in 
the  city  at  the  time  it  was  ordered.  This  authority 
must  be  derived,  if  it  existed,  from  one  of  two  sources. 
First — Overruling  necessity;  or,  Second — The  right 
of  eminent  domain.  The  distinction  between  these 
sources  of  power  is  explained  in  American  Print 
Works  V.  Lawrence,  3  Zabr.  R.  603-608.  If  the 
authority  was  derived  from  the  first  source,  then  the 
plaintiffs  had  no  right  to  compensation;  and  the 
promise  of  the  Council  was  without  authority  and 
without  consideration. 

There  is  certainly  no  inherent  right  of  eminent  do- 
main in  the  corporation  of  the  city  af  Richmond.     All 
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1868.     its  powers  are  derivative,  and  are  only  such  as  are 

Term,    vested  in  it  by  statute;  and  in  construing  the  statutes 

"^^       giving  it  powers,  we  are  told  that  they  must  be  con- 

&Co.     strued  strictly.      City  of  Richmond  v.    Daniel^  14 

City  of    Grratt.   388;   City  of  New  London  v.  Brainnrd^  22 

^^^^     Conn.   K.    552;  State  of  New    York  v.    Mayor  and 

Aldermen  of  New    York^   3  Duer's  R.   110;  CUyof 

Lafayette  v.  Cox^  5  Indiana  R.  38. 

521]  There  is  no  doubt  that  the  Legislature  may  grant 

this  power  of  eminent  domain  to  corpoiations,  and 

counties  which  are  quasi  corpoiations;  and  that  this 

has  been  done  in  some  cases  in  this  State,  as  to  take 

land  for  streets,  for  gas  and  water  works,  for  roads 

and  mills.     But  the  fact  that  these  powers  have  been 

granted  demonstrates  the  necessity  of  the  grant  to  tie 

exercise  of  such  powers. 

It  is  not  pretended  that  there  is  any  express  grant 
to  the  corporation  of  Richmond  of  the  power  to  de- 
stroy the  property  of  the  citizen;  but  cou.  sel  attempt 
to  derive  it  from  some  general  words  to  be  found  in 
section  twenty-nine  of  the  charter  of  the  city  of  March 
18th,  1861.  It  is  ob^ous,  however  that  the  language 
must  be  construed  with  reference  to  the  other  powers 
granted  to  the  city;  otherwise  the  expression  of  spe- 
cific grants  of  power  would  have  been  useless;  and  it 
is  obvious  too,  that  the  powers  to  be  exercised  under 
these  general  words  is  to  be  exercised  by  fixed  and 
permanent  by-laws,  rules  or  ordinances  and  not  by 
some  individual  and  instantaneous  act.  All  the  pro- 
visions of  the  section  refer  to  legislation,  not  executive 
action. 

Rives,  J.  This  cause  rests  upon  a  bill  of  exceptions 
to  an  instruction  of  the  court  denying  the  right  of  the 
plaintiffs  to  recover  upon  the  evidence.     Questions 
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wrere  made  by  demurrer  to  the  first  and  second  counts     1868. 

)f  the  declaration ;  but  in  the  argument  here  it  seemed  xerai. 

0  be  conceded,  that  the  necessity  of  deciding  them  — 

vould  be  superseded  by  an  adjudication  of  the  principle  &  Ck). 

lefining  the  liability  of  the  defendant  in  error.    Hence,  dty  of 

t  will  not  be  necessary  to  bestow  any  special  notice  ^^^^" 
ipon  the  pleadings,  but  to  restrict  our  examination  to 

he  propriety  of  this  instruction.  Its  grounds  are  not 
ixpressed  in  the  record ;  but  the  full  and  exhaustive  ar- 
;ument  we  have  had  at  this  bar,  discloses  them  with 
;reat  clearness.  It  is  contended  on  the  part  of  the  [522 
/ity,  that  the  corporation  is  not  liable  on  two 
;rounds  :  first,  because  the  destruction  of  these  stores 
ras  the  result  of  that  urgent  necessity  which,  on  com- 
lon  law  principles,  deprives  the  sufferer  of  indemnity ; 
nd  secondly,  if  not  to  be  so  regarded,  it  was  an  ex- 
rcise  of  eminent  domain,  not  pertaining  to  the  cor- 
oration  either  by  express  or  implied  delegation  of 
owers  to  that  end,  in  its  charter,  or  the  general  laws 
f  the  State. 

The  resolutions  of  the  City  Council  for  the  destruc- 
on  of  these  liquors  were  taken  on  the  eve  of  its  evacu- 
tion,  in  April,  1865,  and  were  carried  into  effect  just 
efore  the  entry  cf  the  Federal  forces.  However, 
pinions  may  differ  as  to  the  extremity  of  this  emer- 
BDcy;  and  the  propriety  of  the  measures  thus  taken 
)  remove  the  most  common,  if  not  the  most  certain, 
lose  of  riot  and  military  insubordination  upon  such 

1  event,  it  must  be  conceded  that  this  step  was  not 
consistent  with  a  prudent  f orcast,  a  wise  discretior , 
id  a  reasonable  precaution.     It  may  not  now  be 


Msible  to  determme  how  far  military  discipline  might  ^ 

ive  restrained  the  soldiery  and  populace  under  the  1 

•dinary  license  and  excitements  of  such  an  occasion,  f 

cm  the  plunder  of  these  liquors,  and  the  disorders  -i 
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1868.     usually  created  by  it;  the  natural  probability,  how- 

Term.    ®^^^)  ^^^^  ^^  might  not  have  been  prevented  by  all  the 

~ resources  of  military  discipline,  should  now  be  ac- 

&  Co.    cepted  as  a  sufficient  justification  of  that  discretion 

City  of  which  was  reasc  nably  employed  in  removing  such  a  pro- 

^^^^"     lific  source  of  disorder  and  brutal  license  on  an  ouca- 
mond. 

sion  so  threatening  to  the  safety  of  property  and  the 
good  order  of  society.  It  was  not  for  the  Council,  iu 
its  deliberation  on  the  2d  of  April,  to  foresee  the  order 
or  events  of  a  military  hostile  occupation,  or  to  deter- 
mine whether  or  not,  by  design  or  accident,  the  city 
might  be  exposed  to  the  perils  of  rapine  and  disorder 
under  such  circumstances.  Hence,  it  must  be  admitted 
523 1  that  these  legislative  guardians  of  the  city  weie  wdl 
justified  in  the  exercise  of  a  discretion  as  to  the  destrac- 
tion  of  stores  so  dangerous  to  the  peace  and  safety  of 
the  City;  and  that  there  is  nothing  in  the  facts  of  this 
cause  to  create  the  belief  that  their  action  in  the 
premises  was  not  the  result  of  a  sound  discretion  and 
a  proper  precaution. 

But  the  question  is  raised  whether  these  resolutions 
were  within  the  scope  of  their  corporate  powers.  Thii 
court  has  judicially  recognized  this  corporation  as  a 
public  municipality,  as  well  as  a  private  one,  and 
clothed  with  delegated  trusts  of  a  governmental  kini 
The  General  Assembly  has  chosen  to  impart  to  it  some 
of  its  own  sovereign  attributes  over  the  people  and 
property  embraced  by  its  charter.  It  is  needless  to 
enumerate  these.  It  is  sufficient  for  the  purpose  of^ 
this  enquiry  to  state,  that  it  possesses  all  the  general 
corporate  ''powers  and  capacities  appertaining  t* 
municipal  corporations  in  this  commonwealth/'  and, 
that  by  the  29th  section  of  its  charter,  the  Council 
specially  empowered  to  *'pas8  all  by-laws,  rules  ai 
regulations,  which  they  shall  deem  necessary  for  tk 
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[524 


peace,  comfort,  convenience,  good  order,  good  morals,  1868. 
health  or  safety  of  said  city,  or  of  the  people  or  Term, 
property  therein. '  It  is  hard  to  conceive  of  larger  j^^^ 
terms  for  the  grant  of  sovereign,  legislative  powers,  &  Co. 
to  the  specified  end  than  those  thus  employed  in  the  city  of 
charter;  and  they  must  be  taken  by  necessary  and  ^^^ 
unavoidable  intendment  to  comprise  the  powers  of  emi- 
nent domain  within  these  limits  of  prescribe  jurisdic- 
tion. There  were  two  modes  open  to  the  Council  : 
first,  to  direct  the  destruction  of  these  stores,  leaving 
the  question  of  the  City's  liability  therefor  to  be  after- 
wards litigated  and  determined;  or  secondly,  assuming 
their  liability,  to  contract  for  the  values  destroyed 
under  their  orders.  Had  they  pursued  the  first  mode', 
the  corporation  would  have  been  liable  in  an  action  of 
trespass  for  the  damages;  but  they  thought  proper  to 
adopt  the  latter  mode,  made  it  a  matter  of  contract, 
and  approach  their  citizens,  not  as  trespassers,  but 
with  the  amicable  proffer  of  a  formal  receipt  and  the 
plighted  ^faith  of  the  city '  for  the  payment.  In  this, 
they  seem  to  me  to  be  well  justified.  They  found 
themselves,  inhibited,  by  the  terms  of  their  charter, 
sect.  49,  from  "taking  or  using  any  private  property 
for  public  purposes,  >vithout  making  to  the  owner  or 
ou  ners  thereof  just  compensation  for  the  same. ' '  I 
am  well  aware  the  exception  is  taken  in  adjudged  cases, 
that  such  destruction  is  not  within  this  language;  but 
coupled  with  the  inherent  equity  of  such  a  course,  this 
language  was  persuasive  to  the  actual  agreement  for 
payment,  and  should  be  accepted  as  a  probable  and 
reasonable  motive  with  the  Council. 

One  of  the  primary  and  fundamental  capacities  of  a 

corporation  is,   ''*to  contract  and  to  be  contracted 

with. "     The  City,  through  its  Council  and  committees 

approach  the  liquor  dealers  and  possess  themselves  of 

Vol.  XVIII — 71 
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1868.     their  stores  by  virtue  of  a  formal  contract,  set  foith 
Term.    ^  *b®  resolutions  of  the  Council,  to  receipt  and  pay 

— for  them.     The  least  that  could  be  said,  if  the  City 

&  Co.  can  escape  this  contract,  would  be,  that  the  citizen 
City  of  ^^  ^  sufferer  by  obedience  to  the  public  authority, 
^^^'^"  and  betrayed  by  his  acquiescence  in  the  formally 
proffered  teims  of  the  City.  I  am  happy  in  the  con- 
fidence, that  no  such  consequence  and  injustice  can 
result  from  the  doctrines  of  law  applicable  to  this  case. 
The  Council,  oi  its  successors,  bannot  esteem  it  a  hard- 
ship to  be  required  to  keep  their  plighted  faith  to  the 
holders  of  their  receipts;  and  their  failure  to  do  so 
without  suit,  which,  I  confess,  excites  my  surprise,  is 
doubtless  due  to  the  doubts  that  have  been  raised  by 
the  able  counsel  for  the  defendant  in  error.  I  am, 
therefore,  of  opinion  that  the  court  below  erred  in  its 
525]  instruction  to  the  jury,  and  in  sustaining  the  demurrer 
to  the  first  and  second  count,  which  set  out  the  special 
undertaking  of  the  defendant. 

The  other  judges  concurred  in  tho  opinion  of  Bives^ 
J. 

Judgment  reyeksed. 
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Brent  v.  Washington's  admW.  1868- 

April 


May  15. 

1.  Testator  says :  I  give  to  my  son  H  the  sum  of  £1,000  Virginia 

currency,  in  trust  to  apply  the  interests  and  profits  towards 
the  support  of  my  daughter  A,  to  her  sole  and  separate  bene- 
fit, free  from  the  debts,  <&c.,  of  her  husband,  during  her 
natural  life;  and  after  her  decease,  to  divide  the  principal 
equally  amongst  her  children  and  their  representatives,  ac- 
cording to  the  statute  of  distributions.  Testator  died  in  1823; 
A  died  in  1861.    Held  : 

1.  The  children  of  A  took  vested  interests  in  the  remainder 

on  the  death  of  the  testator,  subject  to  be  divested  on 
their  dying  in  the  lifetime  of  A. 

2.  On  the  death  of  a  child  of  A,  in  her  lifetime,  unmarried, 

the  next  of  kin  of  the  child  took  a  vested  interest  in  his 
or  her  share,  which  was  absolute,  and  not  subject  to  be 
divested  by  the  death  of  such  next  of  kin  in  the  lifetime 
of  A. 

3.  On  the  death  of  a  child  of  A,  in  her  lifetime,  leaving  a 

husband  and  child  surviving  her,  the  husband  took  the 
interest  of  his  wife ;  and  this  though  such  child  of  A 
died  before  the  act.  Code  ch.  123,  i  10. 

2.  M  is  administrator  of  husband  and  wife,  and  it  being  doubtful 

whether  the  right  to  a  fund  is  in  the  estate  of  husband  or 
wife,  he  sues  for  it  in  equity  in  both  characters.  The  bill  is 
not  demurable  for  misjoinder  of  parties. 

3.  A  defendant  bt^ing  in  de&ult  for  want  of  an  answer,  comes  in 

and  demurs  to  the  bill ;  and  upon  the  hearing  upon  the  de- 
murrer, the  court  overrules  it,  and  proceeds  to  decree  upon 
the  case.  The  only  question  in  the  cause  being  upon  the  con- 
struction of  a  will,  and  the  defendant  not  having  asked  leave 
to  file  an  answer,  the  appellate  court  will  not,  for  this  cause, 
reverse  a  decree  which  is  correct  upon  the  merits. 


Term. 
[526 
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1868.         This  was  a  bill  filed  in  the  Circuit  Court  of  Fauquier 

Term,     county  by  Malcolm  B.    Washington,  as  the  adminis- 

'~r    ~  trator  of  Temple  M.  Washington  deceased,  and  also 

V.       as  administrator  of  Mary  D.  Washington,  claiming  a 

ton '8^^  portion  of  a  fund  of  £1,000,  bequeathed  by  George 

5^°?'^'    Fitzb^gfa-     The  will  of  George  Fitzhugh  bears  date 

April  7th,  1818,  and  was  admitted  to  probate  April 

29th,  1823.     The  case  is  fully  stated  by  Judge  Joynes 

in  his  opinion. 

Brent  J  for  the  appellant. 

Blachwell  cfe  Spilman^  for  the  appellee. 

JoYNEs,  J.    This  case  depends  upon  the  construction 
of  a  clause  in  the  will  of  George  Fitzhugh,  who  died 
in  or  about  the  year  1823,  which  clause  is  in  the  fol- 
lowing words  :  '•!  gi^'e  to  my  son,  Henry  Fitzhugh, 
the  sum  of  one  thousand  pounds,  Virginia  currency, 
in  trust,  that  he  shall  apply  the  interest  and  profits 
thereof  towards  the  support  and  maintenance  of  my 
daughter  Ann  Baylor,  to  her  sole  and  separate  benefit, 
free  from  the  debts,  contracts  or  control  of  her  hus- 
band, during  her  natural  life,  and  after  her  decease,  to 
divide  the  principal  equally  amongst  her  children  and 
their  representatives,  according  to  the  statute  of  dis- 
tributions ;  and  I  hereby  authorize  my  said  son,  his 
executors  or  administrators,  to  invest  the  s«id  sum  of 
money  in  any  government  or  bank  stock,  the  profits 
and  principal  of  which  to  be  disposed  of  in  like  manner 
as  the  interest  and  principal  of  the  said  sum  is  hereby 
directed;  and  I  do  further  empower  my  said  son,  with 
the  consent  of  my  said  daughter,  to  vest  the  said  sura 
of  money  or  stock  in  land,  which  shall  be  settled  and 
applied  in  the  same  manner  as  the  said  ir  oney  or  stock 
is  directed." 
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At  the  death  of  the  testator,  Mrs.  Baylor  had  five  1868. 

children,  and  does  not  appear  to  have  had  any  chil-  t^^ 
dren  born  after  that  time.     She  lived  until  1861,  and 


Brent 
survived  all  her  children  except  Mrs.  Brent,  the  wife       v. 

of  the  appellant.  First,  her  son  Nathaniel  died,  un-  ton's  ^ 
married.  Then  Mary  D.,  who  had  intermarried  with  ^^5^8 
Temple  M.  Washington,  died,  having  had  two  chil- 
dren, one  of  whom  died  before  her,  and  leaving  the 
other  child  and  her  husband  surviving  her.  The  other 
child  died  soon  after,  leaving  the  father  surviving, 
who  died  in  1863.  I  infer  that  both  cbildren  died 
unmarried  and  without  issue.  Fanny  died  next,  un- 
married, and,  I  infer,  without  issue.  Then  Eliza  died, 
who  had  intermarried  with  Joseph  Homer,  and  had 
children,  leaving  her  husband  and  children  surviving 
her,  all  of  whom,  with  hinr,  survived  Mrs.  Baylor. 

The  bill  in  this  case  is  filed  by  Malcolm  B.  Wash- 
ington, as  administrator  of  Temple  M.  Washington, 
and  also  as  administrator  of  Mary  D.  Washington. 
Brent  and  wife,  and  Joseph  Horner,  in  his  own  right, 
and  as  administrator  of  his  wife,  together  with  other 
parties  responsible  for  the  fund,  are  made  defendants. 
The  defendants  dene  urred  to  the  bill.  The  court  over- 
ruled the  denurrer,  and  proceeding  at  once  to  render 
a  decree,  held,  in  effect,  that  each  child  of  Mrs.  Bay- 
lor took,  at  the  death  of  the  testator,  a  vested  interest 
in  remainder  in  one-fifth  part  of  the  trust  fund,  and 
that  the  plaintiff,  as  administrator  of  Temple  M. 
Washington,  was  entitled  to  Mrs.  Washington's  share 
of  the  fund.  An  account  of  the  fund  and  its  distribu- 
tion was  directed,  and  by  a  subsequent  decree  the  re- 
port was  confirmed,  which  gave  the  share  of  Mrs.  Hor- 
ner to  her  husband. 

The  general  rule  is,  that  when  property,  real  or  per- 
sonal, is  given  by  will  to  one  for  life,  and  afterwards 
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1868.  to  his  or  her  chOdren,  the  children,  if  any,  living  at 
Term.    ^^^  death  of  the  testator,  take  vested  interests  in  re- 

~     —  mainder,  which  are  liable  to  be  divested  j^o  tarUo  so 

V.       as  to  let  in  any  other  children  that  may  be  born  dnr- 

ton'T^  ^^g  ^he  life  of  the  tenant  for  life.     Upon  the  death  of 

K^q^'^'  any  of  the  children  before  the  life  tenant,  their  in- 
terests devolve  upon  tneir  representatives;  that  is  to 
say,  in  the  case  of  land,  upon  the  heirs  or  devisees;  and 
in  the  case  of  personal  ])roperty,  upon  the  executors 
or  administrators.  And  such  undoubtedly  would  have 
been  the  construction  in  this  case,  if  the  words,  *'<ind 
their  representatives  according  to  the  statute  of  dis- 
tributions," had  been  omitted.  There  would  then 
have  been  nothing  from  which  an  argument  could  be 
drawE  in  favor  of  regarding  the  interests  of  Mrs.  Bay- 
lor's children  as  contingent,  except  that  the  gift  to 
them  is  in  the  form  of  a  direction  to  divide  the  fund 
among  them  after  the  death  of  Mrs.  Baylor.  But  the 
distribution  was  obviously  postponed  for  no  other  pur- 
pose than  to  give  precedence  to  the  life  interest  erf 
Mrs.  Baylor.  The  gift  is  in  substance  a  gift  to  the 
children,  subject  to  the  interest  of  Mrs.  Baylor;  the 
title  is  conferred  immediately,  though  the  enjoyment 
in  possession  is  postponed.  When  the  postponemait 
of  distribution  is  thus  made  only  to  give  preced^we 
to  another  interest,  Jaiman  says  that  the  legacy  will 
be  held  to  be  vested,  notwithstanding  the  gift  is  in 
the  form  of  a  direction  to  divide  among  the  objects  at 
the  prescribed  period.  1  Jarm.  on  Wills,  Ed.  ISfil, 
798.  This  opinion  of  Jarrtian  was  approved  in  Pad- 
ham  V.  Gregory^  4  Hare's  R.  396;  and  is  supported 
by  the  decisions  of  this  court  in  Howlett  v.  Jiotcl^'t 
ex^ors^  5  Leigh  20;  Hansford  v.  EUioti^  9  Leigh  75>; 
and  Martvn^  adrrCr^  cfec,  v.  Kirby^  almW^  cfee.,  11 
Gratt.  67.  See  also  Smith  v.  Palm^r^  7  Haie's  R 
225. 
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The  primary  sense  of  the  word  *' representatives,"     1868. 
when  used  in  a  bequest  of  personal  property,  is  the    t^. 
same  as  that  of  *4egal  representatives"  or  '' personal    ^ 
representatives."     Each  of  them  is  equivalent  to  ex-       v. 
ecutors  or  administrators.     2  Wras.  on  Ex'ors,  966-     ton^»8^ 
970;  2  Redfield  on  Wills,  402-408.     If  the  words,    *^°^'''- 
"and  their  representatives,"  in  this  case  had  stood       [530 
alone,  they  would  probably  have  been  construed  as 
words  of  limitation,  intended  only  to  describe  the  in- 
terest taken  by  the  children,  as  in  Price  v.  Strange^  6 
Madd.  R.  159,  and  Taylor  v.  Beverly^  1  Collier  E. 
108. 

But  this  primary  sense  of  the  word  **  representa- 
tives" may  be  controlled,  where  an  intention  is  cleary 
indicated  to  employ  it  in  a  different  sense.  In  the 
books  cited  many  cases  are  collect^  in  which  this  has 
been  done.  Sometimes  it  has  been  held  to  mean  next 
of  kin  according  to  the  statute,  and  sometimes  to 
mean  descendants,  accordmg  to  the  intention  to  be 
gathered  from  the  whole  will.  In  the  present  case, 
the  sense  in  which  this  word  is  employed  is  explained 
by  the  addition  of  the  words,  **  according  to  the  stat- 
ute of  distributions."  There  is  no  room  for  construc- 
tion. The  words,  according  to  their  plain  and  neces- 
sary interpretation,  describe  those  who  are  entitled  to 
take  the  personal  property  of  the  children  after  their 
death,  according  to  the  statute  of  distributions;  that 
is  to  say,  the  distributees. '  And  the  statute  must  be 
referred  to,  to  ascertain  the  persons  who  are  to  take 
and  their  respective  shares.  Houghton  v.  Kendall^  7 
Allen's  R.  72,  and  cases  cited.  And  the  persons  thus 
described  take,  under  the  gift,  as  purchasers.  They 
are,  in  the  events  contemplated,  direct  objects  of  the 
gift.  These  words  cannot  be  construed  as  words  of 
limitation  merely,  for  personal  property,  on  the  death 
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1868.     of  the  owner,  does  not  devolve  upon  the  distributees, 

TeraQ.    bat  upon  the  executor  or  administrator.     And  they 

"-r — T"  cannot  be  construed  as  denoting  children  or  descend- 

V.       ants  only.     They  describe  all  who  represent  the  chil- 

Sn's^^  dren  according  to  the  statute,  whether  desoendante, 

^^'^'    or  ancestors,  or  collateral  kindred.     There  is  nothing 

in  the  context  to  authorize  us  to  restrict  their  meaninf 

to  any  particular  class  of  such  representatives. 

That  the  primary  sense  of  the  word  "representa- 
tives'- is  thus  controlled,  and  its  meaning  explamed 
531]  by  the  reference  to  the  statute  of  distributions,  seems 
obvious  enough  upon  the  interpretation  of  the  lan- 
guage, and  it  is  confirmed  by  the  opinion  of  Mr.  Eoper 
in  1  Koper  on  Legacies  130,  13i,  and  by  the  cases  of 
Cotton  V.  Cotton^  2  Beav.  R.  70 ;  Booth  v.  Ftcof*,  1 
Collier  R.  6;  Smith  v.  Palmer y  7  Hare's  R.  225;  and 
Wilson  V.  Pilki^tony  11  Jurist  537:  and  also  by  the 
decision  of  this  court  in  Dickinson  v.  ffoomes,  1 
Gratt.  302. 

It  is  obvious  that  these  ^^representatives  according 
to  the  statute"  are  not  to  take  during  the  lifetime  of 
the  children  of  Mrs.  Baylor,  whom  they  are  to  rejwe- 
sent.  That  would  be  impossible;  for,  in  the  natme 
of  things,  these  children  must  be  dead  before  ibef 
can  have  such  representatives.  The  only  constructioa 
which  the  \\  ords  will  admit  of  is,  that  the  representa- 
tives are  to  take  in  the  place  and  stead  of  the  childioi, 
in  case  any  of  the  children  should  die  in  the  lifetime 
of  Mrs.  Baylor.  The  language  must  be  oonstnied  as 
if  it  had  been,  '* children  who  may  be  then  living,  afli  ! 
the  representatives,  according  to  the  statute  of  dutn^ 
butions,  of  such  of  the  children  as  may  have  pren* 
ously  died,'  or  as  if  it  had  been,  '^children,  or  their" 
representatives  according  to  the  statute  of  disoftfr-' 
tions,"  merely  changing  ''and''  into  ''or,'-  whidi  ill 
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often  done  when  the  intention  plainly  requires  it.     1868. 
See  Dickinson  v.  Uoomes.     In  re  Merrick^ %  TrusU ;    Term, 
and  Martin  v.  Holgatfi^  cited  hereafter.     This  sub-  ""^     7" 
stituted  limitation  in  favor  of  the  representatives  of       v. 
the  children  operates,    in  technical  language,    as  a    ton's 
^^conditional   limitation,"    defeating   the    remainder   a^'"''"- 
limited  to  the  children  before  its  natural  expiration. 
2  Washburn  Keal  Prop.  226;  lb.  251;  Smith  on  Ex- 
ecutory Interests  55.     The  limitation  to  the  represen- 
tatives is,  of  course,  contingent  until  the  death  of  the 
children,  in  whose  place  tney  take. 

In  Crirdlestone  v.  Doe^  2  Sim.  K.  225,  the  testator 
bequeathed  £40  per  annum  to  Mary  Tattershall  for 
life,  and  after  her  decease  to  James  Holman,  * 'or  his  [532 
heirs."  It  was  held,  that  these  words  created  a  sub- 
stitutional gift  in  favor  of  the  next  of  kin  of  James 
Holman,  in  case  he  should  die  in  the  lifetime  of  Mary 
Tattershall.  In  Jones  v.  Torin^  6  Sim.  R.  255,  the 
bequest  was  in  trust  for  A  for  life,  and  immediately 
on  her  decease  for  the  children  '*or  their  descendants' ■ 
of  B  and  C  in  such  proportions  as  A  should  by  will  or 
other  written  declaration  duiing  her  lifetime  direct. 
A  died  without  making  any  appointment.  It  was 
held,  that  the  "descendants"  were  mentioned  only  as 
substitutes  loi  the  children,  and  that  the  fund  belonged 
to  the  children  of  B  and  C,  to  the  exclusion  of  their 
issue.  Other  cases  of  the  same  sort  might  be  cited 
from  the  English  reports.  So  in  Dickinson  v.  Hoomes^ 
1  (Jratt.  302,  where  the  testator  gave  an  express 
estate  in  fee  in  real  ana  personal  property  to  each  of 
his  five  sons,  and  then  directed  that  if  any  or  either 
of  said  five  children  should  die  without  issue  living  at 
his  death,  all  the  estate  real  and  personal  of  such  child 
should  be  divided  equally  between  the  survivors  ''or 
their  representatives  according  to  the  principles  of  the 

Vol.  xviii — 72 
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1868.  law  of  descents,"  it  was  held  that  upon  the  death  of 
Terai.    ^^^  ^f  ^^^  children  without  issue,  the  property  passed 

~~r — -~  to  the  surviving  children  and  the  representatives  of 

V.       such  as  were  dead,  the  latter  taking  as  purcnasers 

ton*T^  under  the  will  the  share  which  the  parent  would  have 

*^"*'*'-    taken  if  alive.     In   Martin^   admW^  i&c.   v.   A7rJy, 

admW^  cfec,  11   Gratt.  67,  the  testator  gave  all  his 

estate,  real  and  personal,  to  his  wife  for  and  during 

her  widowhood ;  and  directed  that  at  her  death  all 

his  estate  should  be  sold  and  equally  divided  between 

all  his  surviving  children,     or  their  heirs."     It  was 

held,  that  the  words  *'or  their  heirs"  were  intended 

to  provide  for  the  children  or  descendants  of  such  of 

the  testator's  children  as  might  die  in  the  lifetime  of 

the  tenant  for  life.     See  also   Chew's   Appeal,  37 

Penn.  St.  R.  23,  and  Stevenson  v.  Evans^  lO  Ohio  R. 

533]  N.  S.  307,  which  are  other  instances  of  such  a  limita- 
tion. In  all  these  cases  the  substitutional  gifts  were 
introduced  by  the  word  '^or."  But  the  same  con- 
struction will  be  made,  though  "and"  is  used  instead 
of  '^or,"  where  the  intention  requires  it.  Thus  in 
Tucker  v.  Billing^  2  Jurist  N.  S.  483,  the  testatoi 
bequeathed  the  residue  of  his  property,  after  the  death 
of  his  widow,  to  the  brothers  and  sisters  of  hei  and 
himself,  ''and  to  their  descendants,"  and  the  ecurt 
held,  that  the  persons  entitled  to  the  property  were 
those  brothers  and  sisters  of  the  testator  and  his  wife 
who  were  living  at  the  death  of  the  tenant  for  life, 
and  the  children  of  such  of  them  as  were  then  dead, 
who  were  entitled  to  take  by  way  of  substitution  to 
their  parents.  I  And  the  case  of  BurriJl  v.  Bashr- 
JiAd^  11  Beav.  R.  534,  referred  to  as  a  case  in  which 
such  a  substitutional  gift  was  likewise  introduced  by 
the  word  *'and,"  but  I  have  not  been  able  to  see  the 
case  itself. 
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Id  this  class  of  cases  the  word  '*or,"  or  the  word     1868. 
**and"  used  in  the  sense  cf  **or,"  introducing  a  sub-    xerm. 
stitutional  gift,  is  tantamount  to  the  words  '4n  case    ^^^^ 
of  the  death."     2  Jarman  on  Wills  710.     The  class       v. 
of  cases  in  which  this  Jatter  form  of  expression  occurs    ^Js^ 
may  be  referred  to,  therefore,  to  illustrate  the  con-    ^^'^■ 
struction  of  such  bequests.     In  Harvey  v.  McLaugh- 
lin^ 1  Price's  E.  264,  the  bequest  was  of  certain  sums 
of  stock  to  a  tiustee  in  trust  to  pay  the  dividends  to  ' 
Eleanor  Todd  for  life,  with  remainder,  as  to  the  capi- 
tal, to  be  equally  divided  among  the  said  Eleanor 
Todd's  three  children;  and  in  case  of  the  death  of 
either  of  them,  the  share  of  such  as  might  die  was  to 
go  and  belong  to  the  children  or  the  child,  if  but  one, 
of  the  persons  so  dying.     One  of  the  three  children 
survived  the  testatrix,  and  died  in  the  lifetime  of  the 
legatee  for  life,  leaving  children.     The  court  estab- 
lished the  title  of  the  children  of  the  deceased  child 
under  the  executory  limitation,  holding  that  the  in- 
tention was  to  substitute  the  children  of  those  dying       [534 
in  the  lifetime  of  the  legatee  for  life  in  place  of  their 
parents,  and  that  the  parents  took  vested  interests  at 
the  death  of  the  testatrix,  subject  to  be  divested  in 
the  event  specified.     See  1  Roper  on  Legacies  611- 
613,  where  other  cases  of  the  same  sort  are  cited.     So 
in  Martin  v.  Kirby^  before  mentioned,  it  was  held, 
that  the  children  of  the  testator  took  vested  interests, 
(the  words  '* surviving  childien"  being  construed  to 
refer  to  children  who  survived  the  testator,)  though 
their  interests  were  liable  to  be  divested  upon   the 
death  of  any  of  the  children,  in  the  lifetime  of  the 
widow,  leaving  children  or  descendants.      See  also 
Smith  V.  Palmer^  7  Hare's  R.  225. 

In  every  such  case  it  is  true  that  the  first  legatee  is 
not  to  take  the  property  in  possession  unless  he  shall  be 
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1868.     alive  at  the  period  of  distribation.     But  it  does  not, 
Tem.    ^  ^^^  cases  cited  show,  follow  from  this  that  the  in- 

~~z  ~  terest  does  not  vest  immediately.  '*It  is  net  the  un- 
V.  certainty  of  ever  taking  effect  in  possession  that 
ton'T^"  niakes  a  remainder  ooi^tingent. "  *  *  '*The  present 
adm*r.  capacity  of  taning  effect  in  possession,  if  the  posses- 
sion were  to  become  vacant,  and  not  the  certainty 
that  the  possession  will  become  vacant  before  the 
estate  limited  in  remainder  determines,  universally 
distinguishes  a  %  ested  remainder  from  one  that  is  con- 
tingent." Fearne  216.  ''It  should  be  remembered 
that  no  degree  of  uncertainty  as  to  the  remainder- 
man's ever  enjoying  the  estate  which  is  limited  to  him 
by  way  of  remainder  will  render  such  remainder  a 
contingent  one,  provided  he  has,  by  such  limitation, 
a  present  absolute  right  to  have  the  estate  the  instant 
the  prior  estate  shall  determine."  2  Washburne  Real 
Prop.  227.  And  the  construction  is  ihe  same  in  this 
respect,  in  cases  where  there  is  a  substitutional  liraiai- 
tion,  as  in  cases  where  there  is  none.  The  only  differ- 
ence is,  that  in  the  former  the  vesting  is  conditional, 
and  liable  to  be  defeated,  while  in  the  latter  it  is  ab- 
solute and  indefeasible. 

535]  I  conclude,  therefore,  that  upon  the  death  of  the 

testate r,  each  of  the  five  children  of  Mrs.  Baylor  took 
a  vested  interest  in  remainder  after  her  death,  in  one- 
fifth  part  of  the  trust  fund,  liable  to  be  divested  upon 
the  death  of  such  child  in  the  lifetime  of  Mrs.  Baylor. 
The  next  question  is,  whether  the  interest  thus  di- 
vested remained  contingent  until  the  death  of  Mrs. 
Baylor,  and  vested  then  in  such  persons  as  represented 
the  deceased  child  at  that  time,  according  to  the  sUt- 
ute  of  distributions,  or  whether  it  vested,  at  the  death 
of  such  child,  in  such  persons  as  were  then  distribu- 
tees as  their  absolute  property.     I  think  the  lattei  is 
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the  true  construction,  and  it  is  in  accordance  with  the     1868. 
authorities.     The  rule  is  thus  laid  down  by  Redfield:    xeTm. 
*' Where  a  life  estate  is  created,  and  after  its  expira-  ~ — ~ 
tion  the  estate  is  devolved  upon  J  8,  and  in  case  of       v. 
his  decease  before  the  termination  of  the  life  estate,  it    ton'T^' 
is  provided  the  same  shall  go  to  his  legal  representa-    ^^n^'^"- 
tives,  and  J  S  dies  during  the  life  of  the  tenant  for 
life,  the  estate  being  personal,  it  will  go  to  the  per- 
sons who  will  be  entitled  under  the  statute,  as  next 
of  kin  of  J  S,  who  take  vested  interests  as  of  the  death 
of  J  S.'-     2  Redfield  on  Wills  414.     For  this  he  cites 
Smith  V.  Palmer^  7  Haie's  E.  225;   Gundry  v.  Pin- 
nlnger,  14  Beav.  R.  94,  (which  I  find  in  9  Eng.  L.  & 
Eq.  R.  14S,)  and  Walker  v.  Marquis  of  Camden^  16 
Sim.  R.  329;  and  they  fully  sustain  the  doctrine  as 
he  states  it.     There  are  some  remarks  of  the  Master 
of  the  Rolls  in   Oundry  v.  Pinninger  which  have  a 
pertinent  application  to  this  case:     '*!  never  accu- 
rately understood  the  meaning  of  the  words  'the  next 
of  kin'  to  be  ascertained  at  any  period  different  from 
that  at  which  the  person  himself  dies.;  'next  of  kin' 
are  words  having  a  distinct  and  legal  meaning,  which 
do  not  point  to  persons  who  are  different  persons  at 
different  times,  but  points  to  persons  who  must  be  as- 
certained at  a  future  period,  namely,  on  the  death  of 
the  person  to  whom  they  are  to  be  next  of  kin.     And,        [536 
therefore,    if  you  say  next  oi  kin  of  a  person  at  a 
period  when  he  did  not  die,  you  really  are  using  words 
with  no  sensible  meaning  or    expression;    but    you 
ought  to  make  them  sensible  by  saying  persons  who 
would  have  been  his  next  of  kin  if  he  had  died  at  a 
period  after  that  when  he  did  die.     This  is  giving  a 
very  peculiar  and  strong  force  to  words  which  I  do 
not  think  there  is  any  rule  of  law  to  justify.''     So, 
in  the  present  case,  the  words  *' their  representatives 


Digiti 


ized  by  Google 


574  OOUBT    OF    APPEALS    OF   VIRGINIA. 

1868.     according  to  the  statute  of  distributions,'-  naturally 

Term,    import  those  who  did  actually  represent  the  deceased 

~r*""7~  children  at  the  time  of  their  death,  and  not  those  who 
Brent  ' 

V.       would  have  represented  them  if  they  had  died  at  a 

ton '8^^*  different  time,  namely,  immediately  before  the  death 

adm>.    Qf  j^pg   Baylor.     And  it  must  be  observed,  that  while 

the  interests  of  the  children  are  to  be  divested  in  case 

of  their  dying  in  the  lifetime  of  Mrs.  Baylor,  no  such 

provision  is  made  in  respect  to  the  distributees. 

Questions  of  an  analagous  character  have  frequently 
arisen  in  England  within  the  last  twenty  years,  where 
the  substituted  limitation  was  to  "children,"  and, 
under  different  forms  of  dispostion,  have  been  the 
subject  of  much  difference  of  opinion.  The  cases,  up 
to  a  recent  period,  are  cited,  and  the  conflict  between 
them  exhibited  in  2  Redfield  on  Wills,  374-376,  note. 
In  one  of  the  most  recent  cases,  decided  in  1865,  Re 
Turner,  5  Am.  L.  Reg.  N.  S.  235,  holding  the  doc- 
trinft  maintained  by  most  of  the  judges,  and  finally 
established,  the  testator  bequeathed  £500  in  trust  for 
his  daughter  for  life,  and  directed  that  if  she  should 
die  without  issue  (which  she  did),  the  fund  should  be 
paid  to  his  four  sons,  share  and  share  alike:  but  in 
case  any  or  either  of  his  sons  should  be  then  dead,  he 
directed  that  the  share  of  him  or  them  so  being  dead 
should  be  paid  to  his  or  their  child  or  children,  share 
and  share  alike.  It  was  held  by  Vice  Chancellor 
Kindersley,  that  only  such  children  of  the  testator's 
537]  sons  as  survived  their  parents  could  take,  but  that  it 
was  not  necessary  that  such  children  should  also  sur- 
vive the  tenant  for  life.  The  same  judge  had  shortly 
before  made  a  like  decision  in  Lamiphear  v.  Buck^  o 
Am.  L.  Reg.  N.  S.  224,  where  the  subject  is  fully 
disc5ussed.  Vice  Chancellor  Wood  made  a  similar  de- 
cision in  the  case  of  MerricFs  TrvsU^  1  Law  Rep. 
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Eq.  552.     The  substance  of  tbe  decision  on  this  point     1868. 
is  thus  stated  in  the  syllabus:  ** Where  there  is  a  gift    xera». 
by  will  upon  the  death  of  A  to  B,  and  if  B  shall  be  ~     ~ 
then  dead,  to  B's  children,  if  B  dies  before  A,  it  is       v. 
not  necessary  that  B's  children  should  survive  A  in     ton'°^" 
order  to  entitle  them  to  a  vested  interest."     In  tbe    ^^'^' 
course  of  his  opinion,  the  Vice  Chancellor  said:     "As 
regards  the  parent,  tbe  testator  feels  that  if  the  parent 
lives  to  take  the  property,  the  children,  through  the 
parent,  will  have  the  benefit  of  it.     If  he  dies,  the 
testator  wishes  the  cbildren  to  have  the  direct  benefit 
of  the  property;  and  supposing  these  children  (as  is 
often  the  case  under  these  limitations,)  to  attain  an 
age  when  they  marry  and  are  launched  in  life,  the 
testator  has  not  expressed    any  opinion  adverse  to 
their  having  the  benefit  of  the  property  (taking  it  by 
way  of  vested   interest  or  remainder),    which  they 
would  have  derived  directly  through  their  parent,  if 
their  parent  had  lived  to  take  it. '   In  Martin  v.  Holgaie^ 
1  Uw  Kep.  H.  L.  175,  S.  C.  44  Law  Jour.,  Eq.,  782, 
decided  by  the  House  of  Lords  in  1866,  the  testator 
gave  this  residuary  estate  to  trustees  in  trust  to  his 
widow  for  life,  and  after  her  death  for  distribution 
among  such  of  his  five  children  as  should  be  living  at  the 
time  of  her  death,  in  equal  shares;  but  if  any  of  them 
should  be  then  dead,  leaving  issue  [construed  to  mean 
children],  such  issue  to  be  entitled  to  their  fathers  share. 
One  of  the  nephews  died  in  the  life  of  the  widow, 
leaving  issue  one  daughter,  who  also  died  before  the 
widow,  and,  therefore,  before  the  period  of  distribu- 
tion.    It  was  held  that  the  condition  [of  surviving  the        [538 
widow  I  which  was  annexed  to  the  contingent  gift  to 
the  parents,  was  uot  to  be  extended  by  implication  to 
the  gift  to  the  issue,  and  that  the  daughter  of  the  de- 
ceased nephew  dying  before  the  period  of  distribution, 
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1868.     took  a  vested  immediate  ioterest  in  the  share  which 
Term.    ^^^  father  would  have  taken,  if  alive  at  that  period, 

~ — ~  although  the  amount  of  it  oculd  not  be  ascertained 
V.       until  the  arrival  of  that  period. 
ton'T^      The  autdoiities  which  have  been  cited  establish,  that 
adm*r.    ^y^j^  {f  the  interests  of  Mrs.  Baylor's  children  coold  be 
regarded  as  contingent  (which  is  not  a  question  ot  any 
practical  importance  in  the  case),  the  interests  of  theii 
distributees,  under  the  substituted  limitation,  would 
be  held  to  be  vested  and  absolute  on  the  death  of  the 
children,  subject  only  to  the  life  interest  of  Mrs.  Bay- 
lor, and  that  this  would  be  so,  even  if  the  substituted 
limitation  had  been  to ''children,"  which  might  im- 
ply that  the  objects  were  to  answ  er  that  description 
at  the  period  of  distribution. 

The  question  then  arises,  whether  the  interest  of 
Mrs.  Washington  vested,  on  her  death,  in  her  husband 
or  in  her  child.  The  same  question  arises  in  respect 
to  the  intercHt  of  Mrs.  Horner.  As  the  law  was  in 
1835,  when  Mrs.  Washington  died,  the  husband  was 
not  the  distributee  of  the  wife,  according  to  the  statute 
of  distributions.  He  took  the  personal  property  of 
the  wife  as  her  administrator,  and  kept  it  because  re- 
lieved from  the  duty  of  making  distiibution  like  other 
administrators.  Thiis,  he  was  the  distributee,  in 
effect,  though  not  in  form.  The  children  were  not 
distributees,  either  in  effect  or  in  form.  We  cannot 
give  the  words  of  the  will  effect,  according  to  their 
literal  meaning.  If  we  hold  the  husband  entitled,  we 
give  the  property  to  the  party  who  is  substantially  the 
distributee,  though  not  so  under  the  statute.  If  we 
give  it  to  the  children,  we  give  it  to  those  who  could 
not  take  it  from  the  mother,   under  the  statute,  or 

539]       otherwise,  and  construe  the  words  not  in  their  literal 
sense,  but  as  meaning  those  who  would  have  repre- 
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sented  the  mother,  under  the  statute,  if  she  had  not     1868. 
been  a  married  woman.  Tera. 

I  am  of  opinion,  therefore,  that  the  interests  of  Mrs.  ~^*~r" 
Washington  and  Mrs   Horner  passed,  on  their  death,       v. 
to  their  respective  husbands.  ton'T^ 

It  may  be  objected  that  the  construction  which  I  a^i™*'*- 
pat  upon  this  will  involves  consequences  inconsistent 
with  the  probable  intention  of  the  testator,  as,  for  in- 
stance, that  on  the  death  of  any  of  the  children  of 
Mrs.  Baylor  in  the  life- time  of  their  father,  their 
shares  might  have  passed  to  him ;  while  the  testator, 
by  giving  to  Mrs.  Baylor  a  separate  estate,  has  shown 
an  intention  to  exclude  him  altogether.  Such  possible 
ditiappointments  of  what  may  be  supposed  to  have  been 
the  wish  and  expectation  of  the  testator,  may  occur 
in  every  case  of  a  vested  interest  in  remainder,  and 
are  always  urged  as  an  argument  against  holding  the 
interest  to  be  vested,  'ihey  were  so  urged  in  Hans- 
ford V.  Elliott^  by  the  dissenting  judge.  But  this  ar- 
gument was  not  sufficient  in  that  case,  and  is  not 
suflBcient  in  thie*  case,  to  overrule  the  import  of  the 
language,  and  the  rule  which  requires  that  a  legacy 
should  be  held  to  be  vested  rather  than  contingent, 
when  the  language  will  allow  it. 

The  decree  of  the  District  Court  was,  therefore, 
right  upon  the  merits.  It  only  remains  to  enquire 
whether  the  court  erred  in  overruling  the  demurrer,  or 
in  proceeding  to  render  a  decree  without  giving  a  rule 
upon  the  defendant  lo  answer  the  bill,  as  provided  by 
chap.  171,  sect.  32  of  the  Code. 

The  plaintiff  being  entitled  to  sue  in  the  character  of 
administrator  of  Temple  M.  Washington,  the  only 
question  upon  the  demurrer  is,  whether  his  joining  as 
plaintiff  in  the  further  character  of  administrator  of 
Mrs.  Washington,  affords  ground  for  sustaining  the 
Vol.  XVIII — 73 
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1868.     demarrer.     Ho  was  seeking,  in  both  characters,  the 
Te?m.     Ptjcovery  of  the  same  interest,  and  for  the  same  bene- 

""^ — ~~  fieial  party.     There  was  no  joinder  of  distinct  or  con- 

V.       flicting  demands.     The  plaintiff  sued  in  both  charac- 

ton'T^  ters,  in  consequence  of  the  doubt  which  existed  as  to 

^^'P'*'-  the  true  construction  of  the  will.  If  another  person 
had  been  the  administrator  of  Mrs.  Washington,  he 
might  have  joined  as  a  defendant,  and  so  the  plaintiff 
might  ha^e  made  himself  a  defendant  in  his  chaiacter 
as  her  administrator.  I  think,  therefore,  that  his 
joining  as  a  co-plaintiff  in  that  character  was  no 
ground  of  demurrer. 

When  a  demurrer  to  a  bill  is  overruled,  the  defen- 
dant is  entitled  to  file  his  answer.  But  in  this  case 
the  defendant  did  not  ask  leave  to  file  an  answer,  and 
it  is  evident,  from  the  nature  of  the.  case,  and  from 
the  facts  as  they  appear  in  the  report  of  the  commis- 
sioner, that  he  did  not  have  any  reason  for  doing  sc. 
In  Reynold^ 8  v.  Bcmk  of  Virginia  <&  als.^  6  Gratt. 
174,  the  court,  upon  overruling  the  demurrer,  the  de- 
fendant, as  in  this  case,  being  already  in  default  for 
want  of  an  answer,  and  not  asking  leave  to  file  an 
answer,  preceded  at  once  to  make  a  decree;  and  this 
com  t  held  that  there  was  no  error.  The  statute  upon 
which  that  case  arose  was  that  of  1826  (Supp.  R.  Co. 
130);  but  its  provisions  weie  substantially  the  same 
as  those  of  sections  32  and  34  of  chap.  171  of  the 
Cede.  The  case  is,  therefore,  an  authority  upon  the 
construction  of  these  sections. 

I  am  of  opinion  to  affirm  the  decree. 

Hives,  J.  concurred  in  the  opinion  of  Joynes^  J. 

MoNcuRE,  P.  dissented. 

Decree  affirmed. 
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Rheet  (&  wife  V.  Mason's  ex*x  dk  als.  1868. 

•^  April 

Term. 
May  16.  [641 

1.  Testator  says :    I  devise  all  my  estate,  in  possession,  remainder, 

reversion  or  in  expectancy,  to  my  beloved  wife  B.  C.  M.  for , 
ber  maintenance  and  support,  and  for  tbe  maintenance  and 
support  of  our  cbildren,  during  ber  life  and  widowbood.  In 
tbe  event  of  ber  marriage,  sbe  is  to  be  restricted  to  ber  dower 
and  distributory  sbare  as  in  case  of  intestacy.  Held  :  Upon 
tbe  language  of  tbe  clause,  tbe  widow  is  entitled  absolutely 
during  ber  widowbood  to  tbe  wbole  profits  of  tbe  estate ;  and 
tbere  is  no  trust  for  tbe  children.  And  tbis  construction  is 
sustained,  in  tbis  case,  by  tbe  otber  provisions  of  tbe  will  and 
tbe  surrounding  circumstances. 

2.  A  case  in  wbich  a  power  of  appointment  autborizes  tbe  appoint- 

ment of  all  or  any  part  of  tbe  estate  to  any  one  or  more  or  all 
of  tbe  cbildren,  or  of  tbe  descendants  of  any  child  dying 
in  tbe  lifetime  of  tbe  donee  of  the  power. 

3.  A  life-tenant  with  power  of  appointment,  and  a  provision  for 

distribution  of  so  much  of  tbe  estate  as  sbe  does  not  appoint, 
should  keep  a  correct  account  of  tbe  principal  of  the  estate, 
and  of  appointments  or  advancements  made  by  ber  under  tbe 
will,  and  exhibit  tbe  same  to  any  of  tbe  parties  interested 
therein  who  may  desire  to  see  tbem. 

Thomson  F.  Mason,  of  Alexandria,  departed  this  life 
about  the  21st  of  December,  1838,  leaving  a  will 
which  was  duly  admitted  to  probate  in  the  Orphans' 
Court  of  the  county  of  Alexandria;  that  county  then 
being  a  part  of  the  District  of  Columbia.  By  the  first 
clause  of  his  will  he  directed  all  his  just  debts  to  be  [542 
paid.     The  remainder  of  the  will  is  as  follows  : 
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1868.         Secondly.     I  devise  all  my  estate,  real  and  personal, 
Twrn.    ^^  possession,  remainder,   or  reversion,  or  in  expect- 
^.         ancy,  to  my  beloved  wife,  B.  C.  M.,  for  her  mainteo- 
&  wife    ance  and  support,  and  for  the  maintenance  and  sap- 
Mason's  port  of  our  children  during  her  lite  and  widowhood. 
®^'^     In  the  event  of  her  marriage,  she  is  to  be  restricted 
to  her  dower  and  distributary  share,  as  in  case  of  in- 
testacy. 

Thirdly.  I  authorize  my  wife,  during  her  widow- 
hood, by  deed  or  will,  to  dispose  of  all  or  any  part  of 
my  estate  to  our  children,  or  any  of  them,  at  such 
times  and  in  such  proportions  as  she  may  think  just 
and  prudent;  and  if  she  marry  or  die  without  having 
exercised  this  pov\  er,  then  the  estate  remaining  undis- 
posed of  shall  be  divided  amongst  my  children  by  as- 
signing to  the  males  double  the  amouut  of  the  shares 
assigned  to  tne  females  :  Provided,  that  if  my  wife 
should  die  after  having  exercised  her  power  of  appoint- 
ment in  favor  of  one  or  more  of  our  children,  without 
having  fully  exercised  it  as  to  all  my  estate,  the  child 
ci  children  so  advanced  shall,  on  the  partition  of  ray 
estate  before  directed,  be  held  accountable  for  and  be 
charged  with  the  advancement  received.  The  power 
of  ap])ointment  given  to  my  wife  shall  be  construed 
to  extend  to  the  descendants  of  any  one  of  our  children 
who  may  die  before  her;  and  in  the  division  before 
directed,  the  descendants  of  any  deceased  child  or  chil- 
dren shall  be  considered  as  entitled  to  uhe  same  share 
the  parent  or  j)arents,  if  living  at  the  time  of  such  divi- 
sion, would  be  entitled  to. 

P^ourthly.  I  authorize  my  wife  to  sell,  dispose  of, 
and  convey  all  or  any  part  of  my  estate  for  the  piy- 
racnt  of  my  debts,  or  the  advancement  of  the  interests 
of  my  family;  and  to  make  guch  investments  cf  the 
money  or  property  she  may  receive  as  she  mav  think 
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most  advisable;  such  investments,  however,  to  be  in  1868. 
all  respects  subject  to  the  provisions  hereinbefore  con-  xerm. 
tained  for  the  disposal  of  ray  estate.  ^. 

Fifth.     I  direct  that  no  appraisement  be  made  of    &  wife 
my  estate.  Mason's 

Sixth.     I  constitute  my  beloved   wife,   Betsey  C.     ^'^ 
Mason,  sole  executrix  of  this  my  will,  and  eruardian       [543 
of  my  children,  and  direct  that  no  security  shall  be 
required  of  her  in  either  capacity. 

Foi  any  aid  or  assistance  which  my  wife  may  require 
in  the  management  of  my  estate,  £  recommend  her  to 
my  brother,  Richard  C.  Mason,  and  my  most  excellent 
friends,  Benjamin  King  and  Bernard  Hooe;  and  if 
she  shall  find  occasion  for  legal  advice  or  information, 
I  recommend  hei  to  consult  my  friends,  Robert  J. 
Taylor  and  Richard  II.  Henderson. 

In  \iitness  wheieof,  I  have  hereto  subscribed  my 
name  and  affixed  my  seal,  this  14th  day  of  December, 
1838. 

The  testator  left  a  widow  and  nine  children  living 
at  his  death;  all  of  the  chilaren  under  the  age  of 
twenty-one  years,  and  some  of  them  quite  young;  five 
of  the  children  were  females,  and  four  were  males. 
Mrs.  Mason  went  into  possession  of  the  estate,  apply- 
ing the  proceeds  to  the  suppoit  of  herself  and  the  chil- 
dren, and  their  education.  Prior  to  the  institution 
of  this  suit,  four  of  the  daughters  had  married,  and 
upon  their  marriage,  or  soon  after,  they  left  theii 
mother's  family;  two  of  the  sons  had  died,  infants 
and  unmarried ;  and  the  other  two  sons  had  gone  to 
Arkansas. 

The  estate  consisted  of  a  large  real  estate,  some 
ninety  slaves,  thirty  horses,  agricultural  stock,  &c., 
and  money  and  debts  collected  by  the  executrix, 
amounting  to  $15,089.39.     The  executrix  sold  real 
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1868.     estate  to  the  amount  of  $12,555;  she  paid  debts  to  the 
Te^.    amount  of  $38,353.03;  and  she  purchased  real  estate 

"~rr-—  and  slaves  to  the  amount  of  $21 ,600.     To  one  of  her 
&  wife    daughters  she  advanced,  on  her  marriage,  fifteen  slave; 

MaJon'8  ^  ^^^  female  plaintiff  she  advanced  eight  slaves  on 
^*^     her  marriage,  which  occurred  in  October,  1847;  and 

544]  thirteen  of  the  slaves  having  escaped  to  the  North, 
she  in  1 849  advanced  to  her  two  sons  a  number  of 
them,  and  they  took  them  to  Arkansas.  She  also  ad- 
vanced to  her  sons  a  tract  of  land  in  the  county  of 
Fairfax  of  about  eight  hundred  acres,  they  assuming 
the  payment  of  a  debt  of  $^,000  which  was  charged 
upon  it. 

In  February,  1860,  Charles  H.  Rhett  and  Matilda 
his  wife,  who  was  of  the  daughters  of  Thomson  F. 
Mason ,  filed  their  bill  in  the  Circuit  Court  of  the  connty 
of  Alexandria,  against  Mrs.  Mason,  as  executrix  of 
Thomson  F.  Mason  and  in  her  own  right,  and  the 
other  surviving  children,  in  which,  after  stating  the 
will,  and  the  facts  in  relation  to  the  family  hereinbe- 
fore stated,  and  other  facts  which  it  is  not  necessary 
to  detail,  they  say  that,  as  they  are  informed,  the 
executrix  claims  that  the  whole  income  of  the  estate, 
after  expending  so  much  thereof  as  she,  in  her  dis- 
cretion, may  think  fit  to  expend  for  her  own  suppoit 
and  of  such  of  the  children  as  may  reside  with  her, 
is,  upon  a  true  and  legal  construction  of  the  will,  hei 
individual  and  absolute  property;  whilst,  on  the  other 
hand,  the  complainants  allege  that  the  will  constitutes 
her  a  trustee,  for  the  use  and  benefit  of  herself  and 
the  children,  and  no  child,  by  ceasing  to  reside  witu 
her,  ceases  to  have  an  interest  in  the  trust  subject. 

The  complainants  further  state  that,  as  they  under- 
stand her,  she  claims  that  the  power  of  appointment 
conferred  on  her  by  the  third  clause  of  the  will,  in- 
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vests  her  with  authority,  in  her  discretion,  to  bestoTv  1868. 
the  whole  estate  upon  any  one  or  more  of  the  chil-  Term, 
dren,  to  the  exclusion  of  any  number  short  of  the  ^,  ,, 
whole.  &  wife 

On  the  other  hand,  complainants  insist  that  no  such  Mason's 
power  legally  results  from  the  said  will.  They  insist  ^'^ 
that  the  will  is  so  obscure,  uncertain  and  contradictory, 
that  the  true  intent  and  meaning  cannot  be  ascer-  [545 
tained;  and  by  reason  thereof,  it  is  inoperative  to  dis- 
pose of  the  estate  (at  least  beyond  the  disposition  made 
of  it  in  the  second  -ilause),  and  leaves  it  to  descend 
and  be  distributed  as  in  a  case  of  intestacy.  But  if 
capable  of  construction,  they  insist  that  whilst  the 
executrix  may,  in  the  exercise  of  the  power  discrimi- 
nate, she  is  bound  to  appoint  in  favor  of  all,  and  must 
make  a  substantial  appointment  as  distinguished  from 
an  illusory  one,  in  favor  of  every  one.  They  pray 
that  the  court  will  adjudge  the  rights  of  the  parties 
touching  all  the  matters  and  things  contained  in  the 
bill;  will  order  all  proper  accounts;  and  grant  the 
complainants  all  proper  relief. 

Mrs.  Mason  answered  the  bill ;  and  it  is  from  the 
schedules  filed  witli  her  answer  that  the  statement  as 
to  the  property  and  debts  of  the  estate  hereinbefore 
given  are  made.  It  is  unnecessary  to  give  more  of 
her  answer  than  bears  upon  the  questions  decided  by 
this  court.  She  denies  that  the  complainants  have 
any  fixed  or  vested  interest  in  the  rents  and  profits  of 
the  testator's  estate;  or  that  they  are  entitled  to  an 
alequot  part  thereof.  She  claims  that  by  the  will  of 
her  testator,  an  estate  for  life  has  been  given  to  her; 
and  for  the  motive  expressed  in  the  will,  to  wit,  for 
her  maintenance  and  that  of  the  children.  She  is  ad- 
vised the  proper  construction  of  the  will  is,  that  she, 
by  its  terms,  takes  ^.he  whole  estate  for  her  life,  with 
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1868.     a  confidence  reposed  in  her  by  the  testator,  that  she 

Term,    would  do  her  duty  towards  their  common  oflfspring. 

„,   _        That  this  was  the  intention  of  the  testator,  she  in- 
Rhett 
&  wife    sists,  seems  to  be  clearly  indicated  by  the  circumstances 

Mason's  ^^  ^^^  ^^^e.  The  testator  left  the  defendant  a  wido« 
about  the  age  of  thirty-seven  years,  with  nine  cbil- 
dren,  none  of  whom  were  adults,  and  some  of  whom 
were  in  tender  infancy.  He  looked  to  this  defendant 
for  the  devotion  of  her  life  to  the  service  of  iheir  chil- 
dren.    He  gave  to  her  all  his  estate  for  her  Ufe,  and 

5451  invested  her  with  whatsoever  power  he  possessed  over 
its  disposition  and  management.  There  was  to  be  no 
appraisement  of  the  estate;  no  security  for  the  per- 
formance of  tier  duty;  with  power  to  sell  and  invest 
at  discretion,  and  with  unlimited  power  to  appoint 
among  their  children.  This  plenary  power  of  dispoai- 
tion  and  control,  thus  conferred  by  the  will,  this  de- 
fendant humbly  insists,  is  at  war  with  the  claims  rf 
the  complainants  for  an  accountability  by  her  to  then 
for  rents  and  profits. 

On  the  26th  of  February,  1867,  the  cause  eameoi 
to  be  heard,  when  the  court  being  of  o)»inicn,  and 
looking  to  the  whole  will,  and  weighing  the  powers 
given  to  the  wife,  and  the  motives  naturally  operat- 
ing upon  the  mind  of  the  testator,  Thomson  F.  Mas<ai, 
that  his  intention  was  to  give  such  power  as  would 
enable  the  widow  to  look  to  the  substantial  interetf 
and  benefit  of  his  whole  family,  and  not  to  the  arii 
trary  exclusion  of  any  portion  thereof;  but  that  il 
the  same  time,  she  may  exercise  a  proper  discretia 
as  to  the  time  when  and  proportions  which  she  wsf 
advance  to  her  children;  and  that  if  she  shall  die al 
marry  \vithout  exercising  this  power,  the  ^tatem* 
be  divided  among  the  children  according  to  theprtH 
portions  indicated  in  the  will,  decreed  that  the  ri^ 
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of  the  parties  interested  be  adjusted  and  respected  ac-     1868. 
cording  to  the  provisions  of  said  will,  and  the  prin-    Term, 
ciples  of  the  decree.     The  parties  were  decreed  to  pay  '  p, 
their  own  costs;   and   liberty    was   reserved   to   the    &  wife 
parties  to  resort  to  the  court,  should  it  become  neces-  Mason's 
sary,  for  such  further  relief  in  the  premises  as  might     ?^'^ 
be  just  and  equitable. 

From  this  decree  the  plaintiffs  obtained  an  appeal 
to  the  District  Court  of  Appeals  at  Fredericksburg, 
\ihere  it  was  afSrmed;  and  they  then  obtained  an 
appeal  to  this  court. 

Magruder^  for  the  appellants,  insisted  : 
1st.  That  the  second  clause  of  the  will  gave  the 
whole  estate  to  the  widow  for  her  life  or  widowhood,  [547 
without  any  descending  quality,  and  without  any 
beneficial  interest  in  herself  beyond  support  and  main- 
tenance, in  trust  for  the  support  of  herself  and  the 
children ;  and  that  it  limited  the  remainder  to  the  chil- 
dren as  a  vested  remainder,  subject  to  the  operations 
of  the  power  of  appointment,  whatever  that  power 
might  be.  He  referred  to  Cunningham  v.  Moody s  1 
Yes.  R.  174,  177;  Doe\.  Marti?*.,  4:  T,  R.  39,  65;  Doe 
V.  Dowell,  5  T.  R.  518;  2  Lomax  Dig.  211;  Hill  on 
Trustees,  68,  491,  492,  marg. ;  Bull  v.  Vardy^  1 
Ves.  Jr.  R.  271;  2  Sugd.  on  Powers  177;  Cox  v.  Bas- 
nett^Z  Ves.  R.  155,  164.  And  if  this  was  correct, 
then  clearly  there  was  a  trust  for  the  children  to  the 
extent  of  their  maintenance  and  support,  whether  they 
remained  with  their  mother,  or  vfeiraforis-familiated. 
And  though  the  will  does  not  fix  any  definite  sum  to 
be  paid  to  each  child  for  maintenance  and  support; 
the  value  of  the  estate  and  the  condition  in  life  of  the 
parties  being  known,  a  court  of  equity  would  have  no 
diflBculty  in  deciding  what  each  should  receive.  Bad- 
Vol.  XVIII — 74 
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1868.     ham  V.   Mee^   1  Bus.  &  Mylne  E.  631;  Longmarey, 
Tem.    ii'/^t/m,  2  Young&Col.  N.  K.  363;    Woods  \.   Woods, 

-^j^  1  Mylne  &  Cr.   R.  401 ;   Croekett  v.   CrockeU,  2  Phil. 
Awife    R.    553,   decided  by  Lord  Cottenhara  in  1847;   Rt 

Mason's  'P(irte  Harris^  8  Eng.  L.  &  E.  R.  537,  decided  in  1851; 
ex*x  Pride  v.  Fooks^  2  Beav.  R.  430;  Cowman  v.  Harr'^- 
Sim,  17  Eng.  L.  &  E.  R.  290,  293;  areen  v.  Spicer, 
1  Rass.  &  Mylne  R.  395;  &raves  v.  Dolphin,  1  Sim. 
R.  66;  Snoivden  v.  Dales,  6  Sim.  R.  524.  And  these 
cases,  he  insisted,  established  that  Mrs.  Rhett  had  a 
vested  right  to  maintenance  and  support  from  the 
time  of  her  father's  death,  and  that  she  is  entitled  to 
be  paid  all  that  she  has  failed  to  receive  on  that  ac- 
count, and  to  have  an  adequate  provision  made  for  her 
for  the  future.  What  that  provision  shall  be,  or  what 
arrears  she  shall  receive,   must  depend  upon  an  ac- 

548]  count  of  the  estate  such  as  was  ordered  to  be  taken  in 
Longman  v.  Elcum,  supra.  That  the  trust  is  not  too 
vague  to  be  ascertained  as  to  its  extent  by  a  court  of 
chancery  is  clearly  established  by  the  case  of  Thorpe 
V.  Owens,  2  Hares  R.  607,  and  the  cases  there  cited. 
2d.  That  the  power  of  appointment  under  the  third 
clause  of  the  will  was  restricted  by  the  provision  of 
the  second  clause.  That  the  exercise  of  this  powei 
could  not  interfere  with  the  previous  trust  for  the 
maintenance  and  support  of  the  children.  And  the 
decree  of  the  Circuit  Court  is  erroneous  in  not  impos- 
ing this  limit  upon  the  power  of  appointment,  and  re- 
quiring that  the  widow  shall  always  retain  in  her 
hands  a  sufficient  amount  of  the  estate  to  afford  what 
the  court  may  consider  a  fair  and  just  support  and 
maintenance  fur  those  children  in  w^hose  favor  no  ap- 
pointment shall  be  made. 

lie  insisted  further,  from  the  wording  of  the  will, 
that  it  was  the  obvious  intention  of  the  testatcr  that 
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his  chUdren  should  ha\e  his  estate;  and  that  none  of     1868. 
them  should  be  excluded  from  a  share  in  it.     That    xerm. 
the  intention  of  the  donor  of  the  power  is  the  great    j^j^^^^ 
piinciple  that  governs  in  the  construction  of  powers.    Awife 
And  in  furthering  the  objects  in  view,  the  courts  will  Mason's 
vary  the  form  of  executing  the  power,  and  as  the  case    |^^*j^ 
may  require,  either  enlarge  a  limited  power,  or  cut 
uown  a  general  power  to  a  particular  purpose.     4 
Kent's  Com.  345,  marg. ;  Sugd.  on  Powers,  452,  453. 
In  conclusion,  he  referred  to  the  case  of  Randolph 
Harrison's  will,  2  Gratt.  1,  as  a  leading  case  upon  the 
construction  of  this  will. 

George  TT.  Brent^  for  the  appellees. 

There  are  two  questions  involved  in  this  case.  Ist. 
Whether  any  child  has  a  fixed  and  vested  interest  in 
the  income  of  the  estate,  during  the  widowhood  and 
life  of  Mrs.  Mason,  for  maintenance  and  support  under 
the  provisions  of  the  second  clause  of  the  will  of  her  [549 
deceased  husband  r 

2d.  Whether,  by  virtue  of  the  power  of  appointment 
conferred  on  Mrs.  Mason  by  the  third  clause  ot  the 
will,  sh3  has  an  absolute  discretion  to  appoint  in 
favor  of  one  or  more  children  to  the  exclusion  of  the 
others  ? 

The  second  question  propounded  has  been  settled 
by  numerous  adjudications.  Sugden,  in  his  work  on 
Powers,  says:  "On  the  other  hand,  powers  to  ap- 
point 'to  such  of  my  children  as  my  wife  shall  think 
fit,'  'to  one  or  more  of  my  children,  as  my  wife  shall 
think  fit,'  'to  be  at  my  wife's  disposal,  provided  it  be 
to  any  of  my  children,'  'amongst  all  or  such  of 
my  children,'  'to  and  amongst  such  of  my  relatives  as 
shall  be  living  at  the  time  of  my  decease,  in  such 
parts,  shares  and   proportions,'  have   been   properly 
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1868.     held  to  enable  the  donees  to  appoint  exclasively  to 
Term.    ^^7  ^^  ^^^  subjects."     Sugd.  on  Powers,  ch.  7,  §5, 

"~rr~7"  p.  562,  Marg.,   15  Law.   Libr.  297.     See  also  tWfc* 
&  wife    V.  Brown,  4  Call  477. 

Maeon's       I^  would  seem  clear  in  the  present  case,  from  the 

^^*^     estate,  the  authority,  and  the  discretion  vested  in  Mrs. 

Mason,  that  the  testator  intended  to  confer  on  the 

devisee  a  plenary  discretion  in  the  distribution  of  his 

estate  among  their  children. 

2d.  Upon  the  first  question  the  counsel  referred  to 
and  stated  the  facts  and  principles  of  the  following 
cases  :  Weld  v.  Woods,  13  Eng.  L.  &  E.  E.  6S; 
Crockett  V.  Crockett,  2  Phil.  Ch.  R.  553,  decided  by 
Lord  Cottenham  in  1848;  Bowden  v.  Lain^,  USint 
R.  113,  decided  by  Sir  L.  Shadwell  in  1844;  Thrfi 
V.  Owens,  2  Hare's  R.  607,  decided  by  Sir  James  dig- 
ram in  1843.  This  last  case,  he  said,  was  in  its  cir- 
cumstances much  like  the  present;  and  the  VlceCbaa- 
celloi  held  that  the  widow  took  the  property  absolntdy 

550]  foi  her  life.  The  counsel  also  referred  to  WMoiCtS 
wife  V.  Dold,  3  Leigh  258,  and  Stinson^  dec,  v.  Daf, 
cfec,  1  Rob.  R.  435. 

The  present  case  furnishes  additional  circumstanei 
to  support  a  conclusion  similar  to  that  airivedatia 
Thorpe  V.  Owens,  A  husband  makes  a  will  expectiif 
to  leave  a  widow  in  the  meridian  of  life,  with  a  lirgi 
family  cf  children,  none  of  whom  are  adults,  and  sow 
of  whom  are  in  tender  infancy,  llis  will  is  a  piopfr 
sition  to  her  :  Devote  your  life  to  our  common  di3* 
dren,  and  I  will  invest  you  with  whatever  estate  al 
whatever  authority  I  have.  You  shall  have  every  ex- 
pression of  my  trust  and  confidence,  besides  the  i 
limited  control  of  the  estate  for  the  benefit  of  yoarsdl 
and  our  children.  No  supervision  shall  l:e  exerearf 
over  you  by  the  courts;  there  shall  be  no  appraia*- 
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ment,  or  inventory,  or  bond,  for  the  performaLce  of     1868. 
your  duty.     You  may  sell  and  invest;  you  may  ad-    Term, 
vance  your  children  as  you  may  think  fit.     I  place  no     ^, 
lesiriction  upon  you,  if  you  will  accept  this  office.  &  wife 

A  case   somewhat  similar  has  arisen  in   our  own  Mason's 
courts.     Steele  v.  Levi  say  ^  ike.  ^  11  Gratt.  454.  ^'^ 

It  is  respectfully  submitted  that  the  testator,  by  his 
will,  placed  Mrs.  Mason  in  loco  parentis  to  the  chil- 
dieu,  with  full  power  and  authority  to  sell  and  con- 
vey the  property,  and  distribute  the  same  or  the  pro- 
ceeds of  sale  among  the  children,  when  and  in  such 
proportions  as  she  may  deem  just  and  reasonable. 

MoNcuRE,  P.  This  case  in\olves  the  construction 
of  the  will  of  the  late  Judge  Thomson  F.  Mason,  of 
Alexandria.  He  died  on  the  21st  of  December,  1838, 
and  his  will  bears  date  on  the  14th  day  of  that  month. 
He  left  a  large  estate,  real  and  personal,  which  was 
somewhat  involved  in  debt,  and  a  large  family,  con- 
sisting of  a  wife  about  thirty-seven  years  of  age,  and 
nine  children,  of  whom  five  were  daughters  and  four  [561 
were  sons,  all  of  whom  were  infants,  and  some  of 
whom  were  of  very  tender  3^ ears.  lie  had  great  con- 
fidence in  the  discretion,  good  management  and  affec- 
tion of  his  wife,  as  his  will  plainly  shows,  and  bis  con- 
fidence was  not  misplaced,  as  abundantly  appears  from 
the  record.  Making  his  will  under  these  circum- 
stances and  with  these  surioundings,  we  would  natu- 
mlly  expect  him  to  give  her  an  ample  portion  of  his 
estate,  at  least  during  her  life  or  widowhood,  and  to 
invest  her  with  extensive  power  and  discretion  in  ap- 
propriating the  remainder  of  the  estate  to  the  benefit 
of  their  children.  When  we  come  to  read  the  will, 
this  natural  expectation  will  not  be  disappointed. 

By  the  first  clause,  he  subjects  his  estate  to  the  pay- 
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1868.     ment  of  his  debts.     The  rest  of  the  will,  down  to  the 
Term,    concluding  clause,  *'In  witness  whereof,"  &c.,  being 
J.,         all  of  it  material  to  the  decision  of  the  questions  in- 
&  wife    volved  in  this  case,  is  as  follows  : 
Mason's       ''Secondly.     I  devise  all  my  estate,  real  and  pei- 
l^'j^     sonal,  in  posession,  remainder  or  reversion,  or  in  ex- 
pectancy, to  ray  beloved  wife,  B.  C.  M.,  for  her  main- 
tenance and  support,  and  for  the  maintenance  and 
support  of  our  children  during  her  life  and  widow- 
hood; in  the  event  of  her  marriage,  she  is  to  be  re- 
stricted to  her  dower  and  distributary  share,  as  in  case 
of  intestacy. 

* 'Thirdly.  I  authorize  my  wife,  during  her  widow- 
hood, by  deed  or  will,  to  dispose  of  all  or  any  part  of 
my  estate,  to  our  children  or  to  any  of  them,  at  such 
times  and  in  such  proportions  as  she  may  think  just 
and  prudent;  and  if  she  marry  or  die  without  having 
exeicised  this  power,  then  the  estate  remaining  undis- 
posed of  shall  be  divided  amongst  my  children,  by  as- 
signing to  the  males  double  the  amount  of  the  shares 
assigned  to  the  females  :  Provided,  that  if  ray  wife 
should  die  after  having  exercised  her  powers  of  ap- 
552]  pointraent  in  favor  of  one  or  more  of  our  children, 
without  having  fully  exercised  it  as  to  all  ray  estate, 
the  child  or  children  so  advanced  shall,  on  the  parti- 
tion of  my  estate  before  directed,  be  heM  accountable 
for,  ana  be  charged  with,  the  advancement  received. 
The  power  of  appointraent  given  to  my  wife  shall  be 
construed  to  extend  to  the  descendants  of  any  of  our 
children  who  may  die  before  her;  and  in  th*5  divisior 
Defore  directed,  the  descendants  of  any  deceased  child 
or  children  shall  be  considered  as  entitled  to  the  same 
share  the  parent  or  parents,  if  living  at  the  time  of 
such  division,  would  be  entitled  to. 

''Fourthly.     1  authorize  my  wife  to  sell,  dispose  of 
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and  convey  all  or  any  part  of  my  estate  for  the  pay-     1868. 
ment  of  my  debts  or  the  advancement  of  the  interests    Term, 
of  my  family,  and  to  make  such  investments  of  the  ~]^j^^^ 
money  or  property  she  may  receive  as  she  may  think    &  wife 
most  advisable;  such  investments,  however,  to  be  in  Mason's 
all  respects  subject  to  the  provisions  hereinbefore  con-     ^^ 
tained  for  the  disposal  of  my  estate. 

"Fifth.  I  direct  that  no  appraisement  be  made  of 
my  estate. 

''Sixth.  I  constitute  my  beloved  wife,  Betsey  C. 
Mason,  sole  executrix  of  this  my  will  and  guardian  of 
my  children,  and  direct  that  no  security  shall  be  re- 
quired of  her  in  either  capacity. 

''For  any  aid  or  assistance  which  my  wife  may  re- 
quire in  the  management  of  my  estate,  I  recommend 
her  to  my  brother,  Kichard  C.  Mason,  and  my  most 
excellent  friends,  Benjamin  King  and  Bernard  Ilooe; 
and  if  she  shall  find  occasion  for  legal  advice  or  infor- 
mation, 1  lecommend  her  to  consult  my  friends,  Rob- 
ert J.  Taylor  and  Richard  II.  Henderson." 

The  first  question  involved  in  this  case  aiises  under 
the  second  clause  cf  the  will.  The  widow,  who  never 
mairied  after  the  death  of  her  husband,  applied  the 
income  and  profits  of  the  estate,  so  fai  as  was  neces- 
sary, not  only  to  the  maintenance  and  support  of  her-  [553 
self,  but  also  to  the  maintenance  and  support  of  all  her 
children,  so  long  as  they  remained  with  her  and  in 
her  family  respectively,  without  any  charge  for  the 
same,  and  without  any  complaint  whatever  on  the 
j>art  of  any  of  them.  The  female  appellant,  after  her 
father's  death  and  until  her  marriage,  a  period  of 
about  nine  years,  lived  with  her  mother,  and  was 
maintained  and  supported  by  her  as  aforesaid,  and 
for  some  time  after  the  marriage  both  of  the  appel- 
lants lived  with  the  said  mother,  and  were  maintained 
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1868.     and  supported  in  the  same  waj ,   and  \vithoot  any 
Term,    charge   therefor.      But    the  appellants  having  long 

"^^^  since  left  the  family  and  become  foris-familiaied,  as 
&  wife    it  is  called,  claim  to  be  entitled  to  receive  a  portion 

Mason's  ^^  ^^^  income  and  profits  of  the  estate  for  their  main- 
^^*  tenanco  and  support  since  they  left  the  family,  and 
(luring  the  life  or  widowhood  of  her  mother.  In  other 
words,  they  claim  that  the  second  clause  of  the  will 
creates  a  trust  for  the  maintenance  and  support  of  the 
widow  and  children  of  the  testator  during  her  life  or 
widowhood,  which  trust  they,  the  appellants,  are  en- 
titled to  enfoice  for  their  benefit  in  a  court  of  equity. 
While,  on  the  other  hand,  the  widow  claims  that  the 
said  clause  creates  no  trust  which  can  be  enforced  in 
equity,  but  gives  her  th«  estate  during  her  life  or 
widowhood  to  do  with  as  she  pleases,  though  ttie 
nature  of  the  gift,  as  expressed  by  the  testator,  \ia8 
the  maintenance  and  support,  not  only  of  herself,  but 
also  of  their  children.  The  question,  therefore,  is, 
which  of  these  two  conflicting  constructions  is  the  tiue 
one  ?  Does  the  second  clause  of  the  will  create  a 
trust  for  the  maintenance  and  support  of  the  children 
as  well  as  the  widow,  which  the  appellants  are  entitled 
to  have  enforced  in  oquity  for  their  benefit,  or  does  it 
give  an  interest  only  to  the  widow,  referring  to  the 
subject  of  maintenance  and  support  merely  as  a  mo- 
tive for  the  gift  ? 

I  am  of  opinion  that  the  latter  is  the  true  construc- 

55i]  tion.  An  intention  to  give  the  whole  estate  to  the 
wife  during  her  lif«  or  widowhood,  to  do  with  the  m- 
come  and  profits  as  she  pleases,  confiding  in  her  that 
she  would  do  what  might  be  proper  in  regard  to  the 
maintenance  and  support  of  her  children  as  well  as 
herself,  but  not  giving  them  any  interest  in  the  sub- 
ject which  they  could  enforce  against  her,  is  a  reason- 
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able  intention,  and  such  a  one  as  might  well  have  been     1868. 
entertained  by  the  testator.     There  is  no  presumptioi,    Tem. 
therefore,  arising  from  considerations  of  hardship  or     ^ 
injostice  to  the  children,   that  such  an  intention  did    &  wife 
not  exist.     And  whether  it  did  or  not,  must  be  ascer-  Mason's 
tained  by  reading  the  will  in  the  light  of  surrounding     |^'^ 
circumstances. 

In  the  first  place,  let  us  examine  the  second  clause 
by  itself,  without  reference  to  the  context  and  the  sur- 
rounding circumstances.  ''  I  devise  all  my  estate  &c. 
to  my  beloved  wife."  Here  is  an  express  devise,  in 
the  broadest  possible  terms,  to  his  beloved  wife  only. 
The  clause  then  immediately  goes  on  to  express  the 
purpose  and  motive  of  the  devise;  '*for  her  mainten- 
ance and  support,  and  for  the  maintenance  and  sup- 
port of  our  children."  He  thus  says  to  his  children  : 
'*I  have  rot  forgotten  you,  or  left  you  unprovided 
for.  I  have  not  given  ycu  any  present  interest  in  my 
estate,  because  I  know  not  what  will  be  the  extent  of 
your  several  wants;  but  I  have  left  it  all  to  your 
mother,  to  aflFord  her  ample  means  of  supplying  your 
wants,  which  her  affection  fcr  you  will  prompt  her 
to  do,  and  which  I  confide  in  her  doing."  But  the 
gift  of  the  whole  estate  to  her  is  limited  ''during  her 
life  or  widowhood.''^  He  knew  that  he  could  saf«ly 
confide  in  her  doing  what  was  right  in  regard  to  their 
children  so  long  as  she  might  remain  his  widow,  but 
apprehended  that  she  might  not  have  it  in  her  power 
to  do  so  if  she  married  again.  He  knew  that  if  he 
gave  his  estate  to  his  vnfe  during  her  life,  and  she 
should  marry  again,  it  would  then  become  vested  in  [555 
her  husband,  and  thus  be  placed  beyond  her  power. 
Therefore,  he  limits  the  devise  to  her  widowhood^  and 
the  clause  concludes  :  "In  thd  event  of  her  marriage 
she  is  to  be  restricted  to  her  dower  and  distributary 
Vol.  xviii — 75 
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1868.     share  as  in  case  of  intestacy."     Kow  here,  it  seems 
Tern.    ^  ^®'  ^  incontestible  evidence  that  the  testator  in- 


tended to  give  his  wife  the  entire  income  and  profits 
&wife  of  his  estate,  to  do  with  as  she  pleased  daring  her 
Mason's  widowhood,  although  he  believed  that  whatever  sui- 
ex'x  plus  might  remain  after  providing  for  her  own  main- 
tenance and  support  would,  as  far  as  might  be  neces- 
sary or  proper,  be  applied  to  the  maintenance  and  sup- 
port of  their  children.  If  he  intt^nded,  as  the  appel- 
lants contend,  to  give  the  estate  to  his  wife  during  her 
life  or  widowhood  in  trust  for  the  maintenance  and 
support  of  herself  and  their  children,  then  in  what 
proportion  is  the  income  of  the  trust  subject  to  be  ap- 
portioned among  the  beneficiaries  ?  It  may  be  said, 
that  they  are  all  to  be  maintained  and  supported,  and 
as  unequal  sums  may  be  required  for  the  maintenance 
and  support  of  each,  according  to  their  several  ages 
and  necessities,  the  income  would  not  be  apportionabb 
equally,  but  according  to  what  was  necessary  for  the 
maintenance  and  support  of  the  parties  respectively. 
This  might  be  the  case  while  the  children  were  young, 
or  remained  together  in  the  same  family,  although  the 
apportionment,  even  to  that  extent,  would  l>e  diflBcult 
and  liable  to  objection  and  complaint.  But  after  the 
children  grew  up  and  separated  from  the  family,  sup- 
posing the  trust  still  to  continue  as  contended  for, 
there  would  seem  to  be  no  good  reason  for  applying 
any  other  rule  of  apportionment  to  the  case  than  that  of 
equality.  The  trust,  supposing  it  to  be  a  trust,  being 
precisely  for  the  same  purpose,  '^the  maintenance  and 
support"  of  all  the  parties,  wife  and  children,  the 
share  cf  each  when  they  all  became  adult  and  separ- 
ately settled  in  life,  if  not  before,  would  be  the  same. 
550j  Indeed,  the  counsel  for  the  appellants,  while  claiming 
for  the  female  appellant  full  maintenance  and  support 
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oat  of  the  estate  durinir  the  life  or  widowhood  of  her     1868. 

Anril 

mother,  insists  that,  according  to  the  true  construction     tcthi. 
of  the  will,  her  mother  is  entitled  to  no  more  than  her 


Rhett 
maintenance  and  support  out  of  the  estate,  however    &  wife 

large  may  be  its  annual  income.  According  to  that  Mason's 
view,  the  surplus  of  the  income,  whatever  it  might  be,  if  ^'^ 
any,  over  and  above  the  amount  necessary  to  maintain 
and  support  the  wife  and  children,  would  accumulate  for 
the  ultimate  benefit  of  the  children.  Then,  upon  the 
construction  contended  for  by  the  appellants,  the  wife 
would  get  during  her  life  or  widowhood  only  a  share 
of  the  income  of  the  estate,  and  if  it  were  an  equal 
share  with  each  of  her  children,  as  there  were  nine 
children  living  at  the  testator's  death,  he  must  have 
intended,  according  to  that  construction,  to  give  her 
only  one-tenth  of  the  income  of  his  estate  during  her 
life  or  widowhood,  instead  of  one-third  of  the  real  es- 
tate and  slaves  during  her  life,  and  one- third  of  his 
other  personal  estate  absolutely,  to  which  she  was  en- 
titled Jy  law.  But  surely  he  did  not  intend  to  do  this, 
as  is  conculsively  shown  by  the  very  terms  of  the 
clause  in  question.  He  certainly  intended  to  give  hex 
moie  by  his  will  than  the  law  would  have  given  her, 
for  he  says  :  '*In  the  event  of  her  marriage,  she  is  to 
be  7*estricted  to  her  dower  and  distributary  share,  as 
in  the  case  of  intestacy.  What,  then,  must  he  have 
intended  to  give  her  by  his  will  ?  Clearly  the  whole 
income  of  his  estate  during  her  life  or  widowhood. 
IIow  could  he  have  intended  to  give  hi-r  less  ?  And 
if  less,  how  much  ?  Did  he  intend  to  leave  his  nine 
children,  all  of  them  infants,  and  some  of  them  of  very 
tender  years,  unprovided  for  during  that  period  ?  Cer- 
tainly not.  He  knew  that  they  needed  care,  support 
and  education,  and  he  was  not  an  unnatural  father. 
But  he  thought  the  best  mode  of  providing  for  them 
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1868.     during   that  period   was,    to   entrust   them  to  their 
»p^     mother,  and  give  her  the  whole  income  of  his  estate 


^.  ..    ''for  her  maintenance  and  support,  and  for  the  main- 

Rnett  , 

&  wife    tenance  and  support' '  of  their  children.     He  cculd  not 

Mason's  foresee  what  or  how  much  eacli  one  of  thera  would 

f^'^     need,  and  he  did  not  wish  to  limit  or  restrict  his  wife 
&  als.  ' 

657J  in  the  disposition  of  the  subject  according  to  her  will 
and  pleasure  and  her  sense  of  propriety;  but  only  in- 
dicated in  his  will  the  motive  of  the  gift,  and  what 
was  expected  of  ihe  donee  in  regard  to  their  children. 
It  is  difficult,  if  not  impossible,  to  believe  that  he 
could  have  intended  to  make  his  wife  a<K50untable  to 
his  children  for  shares  of  the  income  of  the  estate  dur- 
ing her  widowhood,  and  even  to  entitle  them,  after 
having  been  maintained,  supported  and  educated  out 
of  it  during  their  infancy^,  and  grown  up,  left  the  ma- 
ternal roof  and  settled  separately  in  life,  to  require  a 
settlement  of  an  account  of  the  income  and  payment 
to  ihem  of  distributive  shares  of  it.  He  could  not 
have  intended  to  expose  her  in  her  declining  years  to 
so  much  trouble  and  annoyance.  Having  been  called 
away  by  death  at  a^comparativel}''  early  age,  and  leav- 
ing behind  him  a  wife  and  nine  young  children,  he 
thought  he  could  do  no  better  than  to  leave  his  wife 
in  his  place,  in  regard  to  his  estate  and  the  mainten- 
ance and  support  cf  herself  and  children,  during  her 
life  or  widowhood.  His  conclusion  in  this  respect 
was  not  unreiisonable.  But  however  unreasonable  it 
may  have  been,  if  it  was  his  intention,  as  I  think  it 
clearly  was,  it  must  be  carried  into  effect.  As  was 
said  by  Judge  Brooke,  in  his  dissenting  opinion  in 
IFarruons  v.  IlarrisonPs  adni^x^  2  Gratt.  10,  which 
is  as  remarkable  for  its  good  sense  as  for  its  brevity  : 
*  4f  a  testator  has  complete  dominion  over  his  property, 
and  can  throw  it  into  the  sea  if  he  so  will,  I  can  see  no 
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reason  why  he  may  not  give  it  absolutely  to  his  wife.      1868. 
That  the  testator  so  intended  in  this  case,  I  think    t^. 
there  can  be  no  doubt,  if  language  can  express  iaeas.     p. 
That  he  did  not  intend  she  should  give  it  to  a  st^'anger,    &  wife 
I  adiuit.     The  answer  to  that  suggestion  is,  that  he  Mason's 
did  not  believe  she  would  give  it  to  any  but  their  chil-     ^'^ 
dr3n.     Such  was  his  confidence  in  her  affection  for       [558 
them,  that  he  intended  to  place  her  in  the  situation  he 
himself  occupied  as  to  his  property  and  children  :  to 
give  her  the  control  of  both.     The  will  is  very  short, 
and  I  think  too  plain  for  criticism.     It  may  be  an  im- 
pradent  will;  but  we  cannot  make  v^ills,  but  construe 
them  according  to  the  language  in  which  they  are  ex- 
pressed.     Cujita  est  dare  ejus  est  disponere,^^ 

The  appellant's  counsel  relies  upon  the  fourth  clause 
of  the  will  as  tending  to  show  that  the  testator  in- 
tended, by  the  second  clause,  to  create  a  trust  for  the 
benefit  of  his  wife  and  children.  And  he  argues,  that 
the  fourth  clause  authorizes  his  wife  to  sell  any  pait 
of  his  estate  for  the  maintenance  and  support  of  his 
family.  So  that,  according  to  his  view,  not  cnly  the 
income  of  the  estate  under  the  second  clause,  but  the 
estate  itself  under  the  fourth  clause,  is  charged  with 
the  maintenance  and  support  of  the  wife  and  children 
during  her  life  or  widowhood.  Now  I  do  not  so  read 
and  understand  the  will.  The  fourth  clause,  in  my 
view,  was  merely  intended  to  authorize  the  wife  to 
sell  any  part  of  the  estat*?  for  the  payment  of  the  tes- 
tator's debts  or  the  advancement  of  the  interests  of  his 
family.  But  it  was  not  intended  that  the  proceeds  of 
sale  might  be  consumed  in  the  use  of  the  family.  On 
the  contrary,  the  clause,  after  giving  authority  to 
make  the  sale,  proceeds  to  direct  an  investment  of  the 
proceeds,  thus  :  "And  to  make  such  investments  of 
the  money  or  property  she  may  receive  as  she  may 
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1868.      think  most  advisable,  such  investments,  however,  to 
Term.    ^®  ^  ^^  respects  subject  to  the  provisions  herein  be- 
^^        fore  contained  for  the  disposal  of  my  ^tate." 
&  wife        1  have  thus  far  been  considering  the  second  claose 
Mason's  ^7  itself,  referring  only  incidentally  to  othei  parts  of 
|^*j^     the  will,   and  I  think  it  sufficiently  indicates  that  it 
551)  I        was  not  intended  to  create  a  trust  for  the  benefit  cf 
the  children,  but  only  to  make  a  provision  for  the  wife 
during  her  widowhood,   and  to  declare  the  motive 
which  induced  such  a  provision.      It   will  be  found 
that  the  rest  of  the  will  fully  confirms  this  construc- 
tion.    JJy  the  third  clause  the  testator  gives  to  his 
wife  extraordinary  power  and  discretion  in  regard  to 
his  estate  and  his  children,  thus  showing  his  unbounded 
confidence  in  her,  so  long  at  least  as  she  might  remain 
his  widow.     ^^ I  authorize  my  wife  during  her  widmc- 
hood^  hy  deed  or  will^  to  dispose  of  all  or  any  part  of 
my  estate  to  oxir  children^  or  to  any  of  them^  at  such 
times  and  in  such  proportions  as  she  may  think  jiist 
and  prudent.'^'^     Can  it  be  supposed  that  he  would 
have  given  her  this  extraoidinary  and  imcontroUed 
power  and  discretion  in  regard  to  the  disposition  of 
the  capital  of  his  estate,  if  he  intended  to  impose  any 
limit  on  her  power  and  discretion  m  disposing  of  the 
income  of  his  estate  given  to  her  during  her  widow- 
hood ?     The  same  may  be  said  of  the  power  and  dis- 
cretion given  her  by  the  fourth  clause  of  the  will,  al- 
ready noticed — the  power  to  sell  the  whole  or  any  part 
of  the  estate,  and  invest  the  proceeds  as  she  may  think 
m^ost  advisable. 

The  unbounded  confidence  of  the  testator  in  his  wife 
is  further  shown  by  the  fifth  clause  of  his  will,  which 
directs  that  no  appraisement  be  made  of  his  estate; 
and  by  the  sixth,  which  constitutes  her  sole  executrix 
of  his  will  and  guardian  of  his  children,  and  directs 
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that  no  security  shall  oe  required  of  her  in  either    1868. 
capacity.     For  any  aid  or  assistance  she  might  require.   Term. 
in  the  management  of  his  estate,  he  recommends  her *~^j^^^ 
to  his  brother  Kichard  C.  Mason,  and  his  most  excellent    &  wife 
friends  Benjamin  King  and  Bernard  Hooe,  and  if  she  Mason's 
should  find  occasion  for  legal  advice  or  information,  •    |.^^J^ 
he  recommends  her  to  consult  his  friends  Robert  J. 
Taylor  and  Richard  H.  Henderson. 

Thus  stands  the  matter,  looking  to  the  second  clause  [560 
of  the  will  and  the  context.  Now  if  we  look  also  at 
the  surrounding  circumstances,  our  construction  will 
be  still  further  confirmed.  Those  circumstances,  or 
most  of  them,  have  already  been  incidentally  referred 
to.  They  are,  the  extent  and  nature  of  the  testator's 
estate;  the  age  of  his  wife;  the  confidence  he  reposed 
in  her;  and  her  worthiness  of  it  in  every  respect;  the 
number  and  ages  of  his  children — nine  in  number — all 
of  them  infants,  some  of  them  of  very  tender  years, 
and  five  of  them  daughters.  He  looked  to  her,  as  she 
says  in  her  answer,  ''for  the  devotion  of  her  life  to  the 
ser V  ice  of  their  children . "  Under  these  circum  stances 
he  made  his  will,  and  reading  it  by  the  light  which 
they  afford,  can  there  be  a  remaining  doubt  in  regard 
to  its  meaning  ?     I  certainly  have  none. 

Being  thus  satisfied  as  to  what  was  the  true  inten- 
tion of  the  testator  expressed  in  the  second  clause  of 
his  will,  I  am  relieved  from  the  necessity  of  reviewing 
the  many  cases  which  were  cited  in  the  argument,  as 
they  all  concur  in  affirming  or  conceding  this  cardinal 
rule  of  construction,  that  the  intention  of  the  testator 
as  expressed  in  his  will,  if  it  be  lawful,  must  prevail; 
and  that  to  ascertain  that  intention,  if  it  be  at  all 
doubtful,  we  may  look  to  the  whole  will,  ard  the  sur- 
rounding circumstances  under  which  it  was  executed. 
If  a  case  could  be  produced  precisely,  or  substantially 
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1S68.  like  the  present  in  all  respects,  it  would  have  more  or 
Term,  l^ss  weight  in  the  decision  of  this  case,  and  might  eTen 
p,  amount  to  a  binding  authority.  But  as  it  is  extremely 
&  wife  rare  to  find  two  cases  alike  in  all  respects,  little  or  no 
Mason*8  ^^^  ^an  be  derived  by  a  court  in  construing  a  will  from 
^^'^  prior  decisions  construing  other  wills.  It  is  not  enough 
that  the  same  words  in  substance,  or  even  literally, 
have  been  construed  in  other  cases.  It  often  happens 
that  the  same  identical  words  require  very  different 
constructions  in  different  cases,  according  to  the  con- 
561]  text  and  the  peculiar  circumstances  of  each  case.  All 
the  cases  which  have  a  material  bearing  on  the  subject 
now  under  consideration — I  mean  the  English  cases- 
including,  I  believe,  all  that  were  cited  in  the  argu- 
ment of  this  case,  are  collected  and  commented  upon 
in  the  last  London  edition,  published  in  1861,  of  Mr. 
Jarman's  invaluable  work  on  Wills,  vol.  1,  pp.  356-374. 
Of  all  the  cases  which  I  have  seen,  the  one  which  seems 
to  throw  most  light  on  this,  and  to  set  forth  most 
clearly  tbe  principle  which  I  think  applies  to  this  case 
and  must  govern  its  decision,  is  the  case  of  Thorpt  \. 
Owen^  decided  by  that  great  Judge,  Vice-Chancellor 
Wigram,  and  reported  in  2  Hare,  24  Eng.  Ch.  R.  608. 
The  case  was  twice  argued  before  him,  and  he  de- 
livered two  opinions  in  it;  the  second  after  long  and 
anxious  consideration,  and  with  a  view  of  putting  an 
end  to  the  controversy.  In  calling  for  a  second  ar- 
gument, he  said  :  '*My  object  is  that  my  decision  may 
be  satisfactory  to  the  parties,  and  that,  so  far  as  possi- 
ble, they  may  be  relieved  from  the  necessity  and  ex- 
pense of  discussing  this  question  elsewhere;"  that  is, 
in  an  appellate  court.  Ilis  decision  seems  to  have  been 
satisfactory  to  the  parties,  as  no  appeal  appears  to 
have  been  taken  from  it.  And  I  have  seen  no  case  in 
which  it  has  been  questioned,  while  I  have  seen  many 
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in  which  it  has  been  referred  to  and  reUed  upon.  The  1868. 
counsel  on  both  sides  in  this  case  cited  and  relied  upon  Term, 
it,  though,  of  course,  for  different  purposes;  and  ^, 
neither  of  tbem  doubted  its  soundness.  The  words  of  &  wife 
the  will  in  that  case  were  :  *'I  desire  everything  to  Mason's 
remain  in  its  present  position  during  the  lifetime  of  ^^ 
my  wife  for  her  use  and  benefit;  and  after  her  decease 
I  devise,''  &c.  "I  give  the  above  devise  to  my  wife, 
that  she  may  support  herself  and  her  children  accord- 
ing to  her  discretion,  and  for  that  purpose."  It  was 
held  that  the  widow  took  an  absolute  interest  for  life 
in  the  real  and  personal  estate.  Now  I  consider  this 
decision  important  in  the  present  case,  not  because  of  [  562 
any  substantial  agreement  in  the  words  of  the  will  in 
the  two  cases,  for,  as  I  have  already  said,  that  is  a 
circumstance  in  itself  not  very  material;  but  because 
of  the  importance  of  the  principles  and  distinctions  laid 
down  by  the  Vice-Chancellor,  and  of  the  pertinency 
of  many  of  his  remarks  to  this  case.  "  The  cases," 
he  said,  ''should  be  considered  under  two  heads  :  first, 
those  in  wnich  the  court  has  read  the  will  as  giving  an 
absolute  interest  to  the  legatees,  and  as  expressing  also 
the  testator's  motive  for  the  gift;  and  secondly,  those 
cases  in  which  the  court  has  read  tiie  will  as  declaring 
a  trust  upon  the  fund,  or  part  of  the  fund,  in  the  hands 
of  the  legatee.  A.  legacy  to  A,  the  better  to  enable 
him  to  pay  his  debts,  expresses  the  motive  for  the  tes- 
tator's bounty,  but  certainly  creates  no  trust  whicb  the 
creditors  of  A  could  enforce  in  this  court;  and  again, 
a  legacy  to  A,  the  better  to  enable  him  to  maintain, 
or  educate  and  provide  for  his  family,  must,  in  the 
abstract,  be  subject  to  a  like  construction :  it  is  a  leg- 
acy to  the  individual,  with  the  motive  only  pointed  out. 
This  is  very  clearly,  and,  in  my  opinion,  very  cor- 
rectly laid  down  by  the  Vice-Chancellor  in  the  late 
Vol.  XVIII — 76 
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1868.  caso  of  Benson  v.  WAittam^  (6  Sim.  R.  22);  and  the 
Term,  cases  of  Andrews  v.  Partington^  (2  Cox  223),  Brown 
p.  V.  Casamajor^  (4  Veo.  Jr.  R.  498),  and  Hammond  v. 
&  wife  Neame^  (1  Swanst.  R.  35),  illustrate  the  same  prin- 
MaJon'e  ciple.  At  the  same  time,  a  legacy  to  a  parent  upon 
trust,  to  be  by  him  applied,  or  in  trust,  for  the  main- 
tenance and  education  of  his  children,  will  certainly 
give  the  children  a  right,  in  a  court  of  equity,  to  en- 
force their  natural  claims  against  the  parent  in  respect 
of  the  fund  on  which  the  trust  is  declared."  '*It  is, 
I  am  aware,  difficult  to  reconcile  all  the  decisions  or 
cases  of  this  nature;  but  although  those  decisions  may 
not  appear  reconcilable  with  each  other,  I  am  satisfied 
that  the  learned  judges  by  whom  they  have  been  pro- 
563]  nounced  did  not  mean  to  disregard  the  distinction  I 
have  noticed,  or  in  any  way  to  break  in  upon  it.  The 
difference  has  arisen  in  the  different  modes  of  apply- 
ing admitted  principles.  In  Raikes  v.  Ward^  (1  Hare 
R.  445),  and  Crockett  v.  Crockett.  (Id.  451),  I  thought, 
and  still  think,  a  trust  was  declared,  as  well  as  a  mo- 
tive expiessed;  and  I  am  satisfied  that  neither  Lord 
Cottenham,  in  Woods  v.  Woods^  (1  Myl.  &  Cr.  R. 
401),  nor  Lord  Langdale,  in  Wetherell  v.  Wilson,  [\ 
Keen  R.  80),  intended  to  negative  the  distinction  to 
which  I  have  adverted."  The  foregoing  and  other 
observations  were  made  by  the  Vice-Chancellor  in  the 
first  opinion  delivered  by  him.  [n  the  second,  he 
made  the  following  :  "I  am  satisfied  that,  however 
long  this  case  may  be  under  consideration,  there 
would  still  be  some  doubt  upon  it  with  reference  to 
the  autboriiies.  I  cannot,  however,  doubt  the  prin 
ciple  laid  down  by  the  Vice-Cnancellor  in  Benson  v. 
Whittuin^  (5  Sim.  R.  22);  it  is  plain  to  common  sense 
that  the  law  must  be  as  it  is  there  explained.  If  you 
give  property  to  persons  to  accomplish  an  object,  m- 
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creasing  their  funds  so  that  they  might  be  the  better     1868. 
able  to  do  it— that  is,  in  point  of  fact,  a  gift  to  them,    xera. 
and  there  is  no  trust  which  others  can  enforce.     And     p, 
I   think   those  cases  of  B'mhneU  v.   Parson^   (Prec.    Awife 
Chan.  218),  Ilammond  v.  Neawe^  (1  Swanst.   R.  35),  Mason's 
Bunell  V.  Bunell^  (Amb.  R.  660),  Andrews  v.  Part-     |^^j^ 
ington^  (2  Cox  223),  and  others,  are  all  cases  in  sup- 
port of  the  same  proposition,  and  recognizing  the  prin- 
ciple with  great  clearness.     A  great  number  cf  these 
cases  might  be  cited,  but  I  will  not  go  through  them; 
the  principle  cannot  be  at  all  doubted,  although  Judges 
may  differ  as  to  the  mode  of  applying  it.     I  think  it 
equally  clear,  if  property  be  given  to  a  parent  upon 
trust  to  maintain  herself  and  her  children,  that  al- 
though she  takes  a  beneficial  interest,  and  though  to 
some  extent  there  is  an  uncertainty  as  to  the  quantum 
she  is  bound  to  applv,  it  is  impossible  for  me  to  hold 
that  the  cases  do  not  decide  that  the  court  will  find       [664 
the  means  of  measuring  the  extent  of  the  children's 
interest.     The  only  question  here  is,  under  which  of 
the  two  principles  I  am  to  say  that  this  case  falls. 
At  the  same  time  I  agree  with  the  argument,  that  if 
the  expression  that  the  gift  is  to  support  the  children, 
extends  to  the  support  of  the  children  throughout  the 
whole  of  their  lives,  in  the  various  situations  that  may 
arise,  the  impossibility,  I  may  almost  say,  of  measur- 
ing the  gift  to  each  child  by  any  rule  to  be  laid  down 
by  a  court  of  justice,  is— in  a  case  where  there  is  no 
trust  excluding  the  mother  from  taking  whatever  she 
is  not  obliged  to  part  with — a  strong  argument  against 
holding  that  the  expressions  which  refer  to  the  chil- 
dren were  meant  to  create  a  trust  binding  on  her." 
*^i  considered  this  case  very  much  in  private  before  I 
called  for  the  second  argument,  and  the  conclusion  to 
which  I  have  come  is,  that  the  words  of  this  will  im- 
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1868.     port  a  gift  to  the  mother  for  life,  and  that  afterwards 

Term.    ^^®  personal  estate  is  to  go  to  the  testator's  children, 

"^~"~7"  and  the  real  estate  to  his  heirs  at  law.     The  testator 
Rhett 

&  wife    adds  to  the  gift  an  explanation,  which  appears  to  me 
Mason's  '^^^'^Ij  to  express  what  actuated  his  mind  in  the  gift. 

f'^'^     He  trusts  to  the  affection  of  the  mother  towards  her 
<fc  als. 

children,  and  says:  ^I  have  given  to  her  this  laige 
provision,  in  order  that  she  may  be  able  to  support 
her  children  during  her  lUe.'  The  gift  is  to  her,  and 
the  support  is  to  be  administered  according  to  her  dis- 
cretion." ''I  confess  I  have  the  less  i egret  in  coming 
to  this  conclusion,  because,  so  far  as  respects  the  main- 
tenance of  the  children  during  their  minority,  there 
appears  to  be  no  practical  reason  for  deciding  the  case 
one  way  ratner  than  the  other;  all  such  children,  hav- 
ing, in  fact,  been  maintained  by  the  widow.  With 
regard  to  the  other  children,  the  difficulty  of  applying 
the  fund  in  many  cases  which  may  arise,  or  be  sug- 
gested, is  such  that  I  can  hardiy  see  any  way  of  affect- 
ing it.  The  best  legal  conclusion,  I  think,  is  tbis: 
565]  The  testator  has  given  the  property  to  his  wife  al)SO- 
lutely,  during  her  life.  In  order  that  the  children 
may  not  suppose  that  they  had  been  overlooked  during 
that  time,  the  testator  tells  them  his  reason  for  giving 
the  property  to  the  mother.  I  think,  therefore,  that 
the  construction  of  the  will  is,  that  the  widow  takes 
the  property  absolutely  for  her  life." 

Having  quoted  thus  freely  from  the  opinions  of  the 
Viee-Chancellor  in  the  case  just  referred  to,  I  will  not 
prolong  this  opinion  by  reviewing  other  cases  in  de- 
tail, as  I  deem  it  wholly  unnecessary  to  do  so.  The 
Vice-Chancellor  said,  as  we  have  seen,  that  ''the  cases 
should  be  considered  under  two  heads:  fii'st,  those  in 
which  the  court  has  leati  the  will  as  giving  an  absolute 
interest  to  the  legatees,  and  as  expressing  also  the 
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testator's  motive  for  the  gift;  and  secoadly,  those  in     1868. 
which  the  court  has  read  the  will  as  declaring  a  trust    Xerm. 

upon  the  fund,  or  part  of  the  fund,  in  the  hands  of  -— " 

the  legatee."     Now  I  consider  this  case  as  plainly    &  wife 
falling  under  the  first  head,  and  if  it  does,  then  there  Malon's 
is  an  end  of  the  question.     Whether  it  does  or  not,     ^'^ 
depends  upon  the  intention  of  the  testator  expressed 
by  the  words  of  his  will  read  in  the  light  of  surround- 
ing circumstances  all  of  which  I  have  considered. 

The  cases  arising  under  the  second  head,  that  is, 
where  a  trust  is  declared  and  which,  in  1  Jarm.  on 
Wills,  mipra,  p.  368,  are  sub-divided  into  two  heads: 
first,  those  in  which  the  purpose  is  so  peremptorily 
expressed  as  to  constitute  a  perfect  trust;  and  second- 
ly, those  in  which  the  will  leaves  entirely  in  the  dis- 
cretion of  the  primal y  donee  the  quajitum  of  benefit 
to  be  communicated  to  the  other  persons  provided 
that  such  discretion  is  honestly  exercised,  have  no 
bearing  upon  the  case  in  my  view  of  it,  and  I  therefore 
will  not  notice  them.  Many  of  the  cases  referred  to 
in  the  argument  fall  under  this  head. 

Besides  the  English  cases  referred  to,  some  of  our 
own  decisions  were  cited  and  relied  on  by  the  counsel  [566 
on  both  sides,  viz.,  the  case  of  Ilarrisojin  v.  ITarri- 
sans  adiii^x^  2*  Gratt.  1,  on  the  side  of  the  appellant, 
and  the  cases  of  Wallaee  cfc  wife  v.  DoUVh  e^r'ara^  cf^c, 
3  Leigh  258,  and  Stin^on,  ew'or,  cCy'.  v.  Day  db  w\fe^ 
1  Rob.  R.  4^35,  on  the  side  of  the  appellees.  But  it 
is  unnecessary  to  notice  these  cases  any  further,  as 
they  are  not  in  conflict  with  the  foregoing  opinion, 
and  two  of  them  at  least  strongly  confirm  it. 

The  only  other  question  involved  in  this  case  arises 
under  the  third  clause  of  the  will ;  and  that  is,  as  to 
the  interest  of  the  children  in  the  capital  of  the  estate, 
and  the  nature  and  extent  of  the  wife's  power  of  ap- 
pointment over  it. 
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1868.         And  first,  as  to  the  wife's  power  of  appointment 
Term.    *^ver  it.     The  words  of  the  third  clause  are:  ^*I  an- 
j^,         thorize  my  wife  during  hei   widowhood,  by  deed  or 
&  wife    will,  to  dispose  of  all  or  any  part  of  my  estate  to  our 
Mason's  children,  or  to  any  of  them,  at  such  times  and  in  such 
I^al^     proportions  as  she  may  think  just  and  prudent;  and  if 
she  marry  or  die  without  having  exercised  this  po\^  er, 
then  the  estate  remainiag  undisposed  of  shall  be  di- 
vided amongst  my  children,  by  assigning  to  the  males 
double  the  amount  of  shares  assigned  to  the  females; 
Provided^  that  if  my  wife  should  die  after  having  ex- 
ercised her  power  of  appointment  in  favor  of  one  or 
more  of  our  children,  without  having  fully  exercised 
it  as  to  all  my  estate,  the  child  or  children  so  advanced 
shall,  on  the  partition  of  my  estate  before  directed,  be 
held  acountable  for,  and  be  charged  with,  the  advance- 
ment received.     The  power  of  appointment  given  to 
my  wife  shall  be  construed  to  extend  to  the  descen- 
dants of  any  of  our  children  who  may  die  before  her, 
and  in  the  division  before  directed,  the  descendants  of 
any  deceased  child  or  children  shall  be  considered  as  en- 
titled to  the  s  ame  share  the  parent  or  parents,  if  living 
at  the  time  of  such  division,  would  be  entitled  to.'' 
567]  I  think  there  is  no  uncertainty  or  obscurity  as  to 

the  intention  of  the  testator  in  this  clause,  but  that  it 
is  as  plainly  expressed  as  language  can  well  do  it,  not 
withstanding  the  very  ingenious  argument  made  upon 
the  subject  by  the  learned  couns  I'of  the  appellant. 
I  think  that  the  power  of  appointment  given  by  the 
testator  to  his  wife  during  her  widowhood  is  subject 
only  to  this  limitation  as  to  the  objects  in  whose  favor 
it  may  be  made;  that  it  must  be  made  in  favor  of  one 
or  more  of  the  children  of  the  testator,  or  of  the  de- 
scendants of  any  of  them  who  may  die  before  her,  and 
that  it  extends  over  his  whole  estate  and  every  part 
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of  it.     She  may  appoint  all  or  any  part  of  the  estate     1868. 
to  all  or  any  Dumber  of  such  children  and  descendants,    Tem. 
"at  such  time  and  in  such  proportions  an  she  may 
think  just  and  prudent;"  for  so  the  will  expressly  de-    &  wife 
Clares.     She  may,  therefore,  if  she  shall  think  it  **just  Mason's 
and  prudent"  to  do  so,  appoint  all  the  estate  to  any     |^*^ 
number  of  such  children  and  descendants,  less  than 
the  whole,  and  even  tc  any  one  of  them.     I  think  the 
words,  '*as  she  may  think  just  and  prudent,"  refer  to 
the   whole  preceding  part  of  the  same  sentence  for 
their  antecedent,  and  not  to  the  immediately  preced- 
ing words,  '*at  such  times  and  in  such  proportions," 
only.     This  was  certainly  very  great  power  and  wide 
discretion  to  give  to  the  wife;  but  the  testator  had  a 
right  to  give  it,  and  I  think  plainly  did  so.     If  this 
be  true,  there  is  then  an  end  of  this  matter,  without 
any  inquiry  as  to  the  reason  for  his  domg  so  and  the 
prudence  of  the  act.     That   would  have  been  an  im- 
portant inquiry  if  there  had  been  any  room  for  doubt' 
as  to  his  meaning,     lie  no  doubt  believed  that  he  could 
safely  entrust  his  wife  and  the  mother  of  his  children 
with  this  power  and  discretion,  and  that  she  would 
exercise  them  faithfully  and  wisely.     He  declared  in 
his    will    how   he  \^ished   his   estate  divided   in  de- 
fault of  such  appointment  by  his  wife  in  whole  or  in 
part,  but  he  did  not  know   what  might  afterwards       [668 
arise  to  make  a  different  mode  of  division  more  just 
and  prudent,  and  therefore  he  did  not  make  that  mode 
peremptory,  but  made  it  subject  to  the  exercise  of  the 
power  of  appointment  given  to  his  wife  as  she  might 
think  to  be  just  and   prudent  under  all  the  circum- 
stances.    He  did  not  intend  to  do  injustice  to  any  of 
his  children.     He  did  not  intend  to  exclude  any  of 
them  from  a  participation  in  his  bounty.     They  were 
all  equally  near  and  dear  to  him,  and  so  they  were 


Digiti 


ized  by  Google 


608  COUKT    OF    APPEALS    OF    VIBGINIA. 

1868      to  their  mother.     He  did  not  believe  it  possible  that 
Term,    she  would  do  injustice  to  any  of  them.     At  all  events, 

~^—  he  was  willing  to  trust  her,  and  preferred  to  run  the 
&  wife    risk  of  her  possibl)^  doing  such  injustice  rather  than 

Mason's  prescribe  a  peremptory  mode  of  division  in  the  then 
1^'^  state  of  his  family.  He  could  not  know  what  changes 
would  take  place  in  their  condition  during  the  life  of 
his  wife,  who  has  already  survived  him  about  thirty 
years.  Some  of  his  children  might  be  so  fortunate, 
in  the  course  of  events,  as  not  to  need  any  part  of  his 
estate,  while  others,  less  fortunate,  might  stand 
greatly  in  need  of  it;  which  seems  actually  to  be  the 
case.  Men  may  well  differ  in  opinion  as  to  the  pm- 
dence  of  conferring  such  a  power  under  the  circum- 
stances, but  certainly  the  doing  so,  if  unreasonable  at 
all,  is  not  so  unreasonable  as  to  require  us,  if  anything 
could  require  us,  to  v%rest  the  words  of  the  will  frcm 
what  we  consider  their  plain  and  natural  meaning. 
,The  doctrine  of  illusory  appointments  does  not  apply 
to  this  case,  but  only  to  a  case  in  which  the  appoint- 
ment is  to  be  made  among  persons  of  a  certain  class,  so 
as  to  entitle  each  one  of  the  class  to  a  substantial  por- 
tion of  the  subject. 

And  now  as  to  the  interest  of  the  children  in  the 
capital  of  the  estate.  On  this  question  I  think  there 
can  be  no  doubt  or  difficulty.  The  estate  is  given  to 
the  wife  during  her  life  oi  widowhood,  with  remain- 
der to  the  children,  to  be  divided  among  them  by  as- 

569]  signing  to  the  males  double  the  amount  of  the  shares 
assigned  to  the  females,  considering  the  descendants 
of  any  deceased  child  or  children  as  entitlcl  to  the 
same  share  the  parent  or  parents,  if  living  at  the  time 
of  such  division,  would  be  entitled  to;  but  such  re- 
mainder i§  subject  to  be  divested  by  the  exercise  of 
the  power  of  appointment  given  to  the  wife  to  the 
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extent  to  which  such  power  may  be  so  exercised.     In  1868 

the  event  of  only  a  partial  exercise  of  the  power,  leav-  xera. 
ing  a  portion  of  the  estate  unappointed  and  subject  to 


Rhett 
division,  the  parties  who  may  have  received  advance-    &  wife 

menls  under  such  exercise  of  the  power  will  not  be  Mason's 

ex'x 

&  als. 


entitled  to  participate  in  the  division  without  account- 
ing for  their  advancements  respectively  as  of  their 
value  at  the  times  they  were  received,  in  the  manner 
in  which  advancements  are  accounted  for  under  the 
stala^e  of  descents  and  distributions.  (Code  of  1860, 
Bh.  123,  §  15,  p.  580.)  But  such  parties  respectively 
may  elect  not  to  participate  in  such  division;  but  to 
retain  and  hold  their  advancements  in  full  of  their 
shares  of  the  estate. 

I  have  now,  I  believe,  considered  and  disposed  of 
lU  the  questions  arising  in  this  case,  and  am  of  opinion 
hat  the  decree  of  the  Circuit  Court  should  be  reversed 
md  a  decree  entered  declaring  the  true  construction 
>t  the  will  to  be  as  before  mentioned.  I  think  the 
i^idow  and  executrix  is  bound  to  keep  a  correct  ac- 
ount  of  the  estate  of  her  testator,  and  of  all  appoint- 
lents  or  advancements  made  by  her  under  the  will, 
nd  to  exhibit  the  same  to  any  of  the  parties  who  may 
e  iaterested  therein  and  desire  to  see  them.  It  does 
ot  appear  that  she  has  been  guilty  of  any  default  in 
lis  respect,  nor  that  she  has  in  any  way  mismanaged 
le  estate  or  abused  the  power  conferred  upon  her. 
►n  the  contrary,  she  seems  to  have  honestly  and  la- 
oriously  endeavored  to  manage  the  estate  to  the  best 
Ivantage,  and  make  the  most  of  it  for  the  benefit  of 
Br  children.  It  may  be  well,  however,  since  tuis 
lit  has  been  brought,  to  reserve  liberty  to  the  parties,  [aTO 
•  any  of  them,  lo  apply  from  time  to  time  to  the 
mrt  hereafter  by  motion  or  petition  in  the  cause,  for 
decree  for  the  settlement  of  such  an  account,  and 
Vol.  xviii — 77 
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1868.     for  any  other  relief  to  which  they  may  then  show 
Term,    themselves  entitled  in  the  premises.     I  think  the  costs 
of  the  suit  in  the  Circuit  Court,  both  of  the  plaintiffs 
&  wife    and  defendants,  should  be  paid  out  of  the  testatoi's 
Mason *8  ^tate,  but  that  the  appellees  should  recover  their  costs 
in  this  court,  as  they  are  the  parties  substantially  pre- 
vailing. 


ex  X 

<&  als. 


The  other  judges  concurred  in  the  opinion  of  Mos- 

CCRE,  P. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  tor  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  testator,  Thomson 
F.  Mason,  by  the  second  clause  of  his  will,  gave  his 
estate  to  his  wife  absolutely  during  her  life  or  widow- 
hood, and  not  in  trxLst^  ''for  her  maintenance  and  sup- 
port, and  for  the  maintenance  and  support''  of  their 
children;  and  that  those  words,  in  regard  to  mainte- 
nance and  support,  were  merely  used  by  him  to  indi- 
cate the  motive  of  the  gift;  so  that  she  is  not  bound 
to  account  to  anybody  for  the  income  of  the  estate 
during  her  life  or  widowhood,  or  any  part  of  it 

The  court  is  further  of  opinion,  that  the  power  of 
appointment  given  by  the  testator  to  his  wife  during 
her  widowhood  by  the  third  clause  of  his  will,  is  sub- 
ject only  to  this  limitation,  as  to  the  objects  in  whose 
favor  it  may  be  made;  that  it  must  be  made  in  favor 
of  one  or  more  of  the  children  of  the  testator,  or  of 
the  descendants  of  any  of  them  who  may  die  before 
her,  and  that  it  extends  over  his  whole  estate  and 
every  part  of  it.  She  may  appoint  all  or  any  part  of 
571]  the  estate,  to  all  or  any  number  of  such  children  and 
descendants,  "at  such  times  and  in  such  proportions 
as  she  may  think  just  and  prudent;"  for  so  the  will 
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expressly  declares.     She  may  therefore,  if  she  shall     1868. 
think  it  "just  and  prudent"  to  do  s^.  appoint  all  the    totiii. 
estate  to  any  number  of  such  children  and  descendants    p, 
less  than  the  whole,  and  even  to  any  oue  of  them.    &  wife 
The  words,  -'as  she  may  think  just  and  prudent,"  re-  Mason's 
fer  to  the  whole  preceding  part  of  the  same  sentence     ?^ 
for  their  autecedent,  and  not  to  the  immediately  pre- 
ceding words,  '^at  such  times  and  in  such  propor- 
tions," only.     The  doctrine  of  illusory  appointments 
does  not  apply  to  this  case,  but  only   to  a  case  in 
which  the  appointment  is  to  be  made  among  persons 
of  a  certain  class,  so  as  to  entitle  each  one  of  the  class 
to  a  substantial  portion  of  the  subject. 

The  court  is  further  of  opinion,  that  by  the  third 
clause  of  the  will,  the  remainder  of  the  estate,  not 
disposed  of  by  the  second  clause,  is  given  to  the  chil- 
dren of  the  testator,  to  be  divided  among  th^m  by  as- 
signing to  the  males  double  the  araouut  of  the  shares 
assigned  to  the  females,  considering  the  descendants 
of  any  deceased  child  or  children  as  entitled  to  the 
same  share  the  parent  or  parents,  if  living  at  the  time 
of  such  division,  would  be  entitled  to;  but  such  re- 
mainder is  subject  to  be  divested  by  the  exercise  of 
the  power  of  appointment  given  to  the  wife,  to  the 
extent  to  which  such  power  may  be  so  exercised.  In 
the  event  of  only  a  partial  exercise  of  the  power,  leav- 
ing a  portion  of  the  estate  uuappointed  and  subject  to 
division,  the  parties  who  may  have  received  advance- 
ments under  such  exercise  of  the  power,  will  not  be 
entitled  to  participate  in  the  division,  without  account- 
ing for  their  advancements  respectively  as  of  their 
value  at  the  time  they  were  received,  in  the  manner 
in  which  advancements  are  accounted  for  under  the 
statute  of  descents  and  distributions.  (Code  of  1860, 
ch.l23,  §  15,  p.  580.)     But  such  parties  respectively 
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1868.     may  elect  not  to  participate  in  such  division,  bntto 

Tera.    retain   and  hold  their  advancements  in  full  of  their 

„,  ^,    shares  of  the  estate. 
Rhett 

&  wife  The  court  is  further  of  opinion,  that  the  widow  sod . 
Mason's  executrix  is  bound  to  keep  a  correct  account  of  the 
^'^  estate  of  the  testator,  (but  ntt  of  the  income  or  profib 
572]  to  which  she  is  entitled  as  aforesaid,)  and- of  all  ap- 
pointments or  advancements  made  by  her  under  the 
will,  and  to  exhibit  the  same  to  any  of  the  parties 
who  may  be  interested  therein  and  desire  to  see  them. 
And  though  it  does  not  appeal  that  she  has  been  gailtj 
of  any  default  in  this  respect,  nor  that  she  has  in  any 
way  mismanaged  the  estate  or  abused  the  power  con- 
ferred upon  her,  but,  on  the  contrary,  that  she  has 
faithfully  endeavored  to  manage  the  estate  to  the  best 
advantage,  and  make  the  most  of  it  for  the  benefit  of 
her  children ;  yet  it  seems  to  be  proper,  since  this  salt 
has  been  brought,  to  reserve  in  the  decree  to  be  made 
therein,  liberty  to  the  parties,  or  any  of  them,  to  ap- 
ply from  time  to  time  to  the  court  hereafter,  by  m- 
tion  or  petition  in  the  cause,  for  an  order  or  decree  for 
the  settlement  of  such  an  account,  and  for  any  otherre- 
lief  to  which  they  may  then  show  themselves  entitled 
in  the  premises. 

The  Courtis  further  of  opinion,  that  the  costs ol 
both  parties,  plaintiffs  and  defendants,  in  the  conrt 
below,  ought  to  be  paid  out  of  the  estate  of  the  testa- 
tor, as  the  suit  was  occasioned  by  a  doubt  arising  as  t« 
the  true  construction  of  the  will,  in  the  solution  ff 
which  doubt  they  all  were  interested. 

The  court  is  therefore  of  opinion,  that  the  saidA^ 
crees  of  the  said  District  and  Circuit  Courts  arelotl 
erroneous.  And  it  is  decreed  and  ordered  that  thi 
same  be  reversed  and  annulled,  and  that  theappA 
lants  do   pay  unto  the  appellees  as   the  piarties  sak 
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stantially  prevailing,  their  costs  by  them  about  their     1868. 
defence  in  this  behalf  in  this  court  and  the  said  Dis-    Xem. 
trict  court  expended.     And  this  court  proceeding  to    ^ 
pronounce  such  decree  as  the  said  Circuit  court  ought    &  wife 
to  have  pronounced,  it  is  declared  that  the  right  of  Mason's 
the  parties,  and  the  true  construction  of  the  second     ?^ j^ 
and  third  clauses  of  the  said   will,  are  as  above  set       [578 
forth ;  and  it  is  further  decreed  and  ordered,  that  the 
costs  of  both  parties,  plaintiffs  and  defendants,  in  the 
said  Circuit  court,  be  paid  out  of  the  estate  of  the  said 
testator  in  the  hands  of  his  said   executrix.      And 
liberty  is  reserved  to  tne  parties,  or  any  of  them,  to 
apply  from  time  to  time  to  the  said  court  hereafter, 
by  motion  or  petition  in  this  cause,  fci  the  settlement 
of  an  account  and  further  relief,  as  hereinbefore  men- 
tioned.    Which  is  ordered  to  be  certified  to  the  said 
District  couit,  the  clerk  of  which  is  ordered  forthwith 
to  certify  this  decree  to  the  said  Circuit  court. 

Decree  reversed  in  favor  of  the  appellee. 
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Bicfimond. 

1868.  HoxTON  cfe  ah.  V,  Griffith  cfe  al^. 

April 
Term. 
674]  May  19. 

Testator  says :  All  my  landed  estate  in  Westmoreland  to  be  equally 
divided  between  my  nephew  E  and  the  children  of  H, 
namely :  L,  S,  W,  M  and  W.  E  and  H  were  the  nephew 
and  niece  of  the  testatrix,  to  whom  she  was  equally  attached. 
H  was  dead  when  the  will  was  made.  By  another  clause, 
she  gives  other  property  to  be  divided  between  E  and  the 
surviving  children  of  H  :  and  she  says :  Should  any  of  the 
children  of  H  die  without  heirs,  the  property  left  them  shall 
be  divided  among  the  survivors.  Held  :  E  took  one  moiety 
and  the  children  of  H  the  other  moiety  of  the  Westmoreland 
land. 

Ir  the  year  1865,  Sally  W.  Griffith,  of  the  city  of 
Alexandria,  departed  this  life,  having  made  her  will, 
which  was  duly  admitted  to  probate  in  the  County 
Cwurt  of  Alexandria.  The  Virill  bears  date  on  the  17th 
of  June,  1858,  and  after  giving  certain  property  to 
the  children  of  Eliza  L.  and  Dr.  W.  W.  Hoxton,  in- 
cluding all  her  real  estate  in  Alexandria,  and  dividing 
her  slaves  between  her  nephew  E.  Colville  Griffith, 
and  the  children  of  Eliza  L.  Hoxton,  naming  them, 
she  says: 

**A11  my  landed  estate  in  the  county  of  "Westmore- 
land, in  the  State  of  Vir^nia,  to  be  equally  divided 
between  my  nephew  E.  Colville  Griffith,  and  the  chil- 
dren of  Dr.  W.  W.  Hoxton  and  Eliza  L.  Hoxton, 
namely:   Lle\^eilyn  G.   Hoxton,   Sally  G.    Hoxton, 
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William  Hoxton,  Mary  S.  Iloxton,  and  Winslow  S.      1868. 
HoxtOD.     Should  the  claim  I  ha^e  on  the  government    Term. 
for  the  property  destroyed  off  Nahomey  be  recovered,  ~    ~~ 
I  wish  it  to  be  equally  divided  between  E.  Colville     &  als. 
GrifBth  and  the  surviving  children  of  Eliza  and  Dr.    Griffith 
W.  W.  Hoxton;  nnd  if  any  other  property  to  which     ^r^^^tc 
I  am  justly  entitled  should  at  any  time  be  recovered, 
I  vrish  it  divided  in  the  same  rcanner.     Should  any  of 
the  children   of  Dr.   and   Eliza  Hoxton  die  without 
heirs,  the  property  left  them  shall  be  divided  among 
the  survivors.     If  1  should  survive  my  dear  E   C. 
GriflSth,  it  is  my  will  that  the  property  left  him  in 
this  will  should  be   divided   between   his   three  chil- 
dren, Frederick,  Eleanor  and  David.' ' 

In  September,  1866,  Frederick,  Eleanor  and  David 
Griffith,  the  children  of  E.  Colville  Griffith,  instituted 
a  suit  in  equity  in  the  Circuit  Court  of  Alexandria 
against  Llewellyn  G.  Hoxton  and  the  ottier  surviving 
children  of  Eliza  L.  Hoxton ;  and  in  their  bill,  after  sot- 
ting out  the  will  of  Miss  Sally  W.  Griffith,  and  that 
£.  Colville  Griffith  had  died  in  the  lifetime  of  the  tes- 
tatrix, they  say  that  the  testatrix  was  a  maiden  lady, 
and  virtually  adopted  and  raised  her  nephew  E.  Col- 
ville Griffith,  and  her  neice  Eliza  L.  Griffith,  who 
married  Dr.  Wm.  W.  Hoxton,  both  of  whom  were 
long  since  dead;  that  she  stood  in  the  light  of  a  parent 
to  her  said  nephew  and  niece;  and  it  is  believed  and 
charged,  entertained  a  like  affection  for  them  both. 
That  having  in  her  lifetime  given  to  E.  C.  Griffith, 
real  estate  in  the  county  of  Westmoreland,  valued  at 
$3,000,  the  testatrix,  with  a  view  to  place  her  nephew 
and  niece  on  a  footing  of  equality  in  the  disposition 
of  her  estate,  by  her  will  gave  to  the  children  of  the 
latter  her  real  estate  in  the  city  of  Alexandria  as  an 
oflfset  to  the  land  given  to  her  nephew  in  Westmore- 


Digiti 


ized  by  Google 


616  COURT   OF   APPEALS    OF    VIBGINIA. 

1868.     land.     That  to  carry  out  said  principle  of  equality 

Terai.    ^^^  testatrix,    by   her  will,  devised  to   E,    Colville 

— — ' —  Griffith   and  the  children   of   Mrs.  Hoxton   all  her 
Hoxtoa 

&  als.    landed  estate  in  the  county  of  Westmoreland.     They 
Griffith  insist,  that  this  land  is  given  one  moiety  to  E.  C. 

&  als.     Griffith,  and  the  other  moiety  to  the  children  of  Mrs. 
Hoxton ;  and  they  ask  for  a  construction  of  the  will 
576]       and  a  partition  of  the  land  between  the  parties  accord- 
ing to  their  respective  rights  therein. 

It  appears  that  one  of  the  children  of  Mrs.  Hoxton 
had  died  after  the  death  of  the  testatrix ;  the  others 
answered  the  Dill.  They  admit  that  the  testatrix  was 
an  unmarried  lady;  but  deny  that  E.  Colville  GriflHth 
was  adopted  by  her,  though  in  his  tender  years  he  re- 
sided in  and  formed  part  of  her  family.  They  gay, 
that  E.  C.  Griffith  and  Eliza  L.  Hoxton  lived  with  her 
during  their  minority,  and  were  regarded  by  her  with 
like  affection.  And  they  insist,  that  unaer  the  will 
of  Miss  Griffith,  E.  Colville  Griffith,  if  he  had  sur- 
vived  her,  would  have  been  entitled  to  one-sixth  of 
the  Westmoreland  farm,  and  the  five  children  of  Dr. 
Hoxton  named  in  the  will  to  five-sixths;  and  the 
plaintiffs,  under  the  last  clause  of  the  will,  take  his 
share,  and  no  more. 

The  cause  came  on  to  be  heard  upon  the  bill,  the 
answers  and  the  exhibit,  when  the  court  held  that, 
by  the  will,  E.  Colville  Griffith  and  the  five  children 
of  Mis.  Hoxton  each  took  one-sixth  of  the  land  in 
Westmoreland  county;  and  that  E.  C.  Griffith,  hav- 
ing died  before  the  testatrix,  his  three  children  took 
the  one-sixth  which  had  been  given  to  him.  And 
commissioners  were  appointed  to  make  partition  of 
the  land  accordingly.  From  this  decree  the  plaintiffs 
obtained  an  appeal  to  the  District  Court  i;f  Appeals 
at  Fredericksburg,  where  the  decree  was  reversed; 
and  then  the  Hoxtons  obtained  an  appeal  to  this  court. 
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G.    W.  Brent^  for  the  appellants.  1868. 

F.  Z.  Smith  and  Mayo^  for  the  appellees.  Tera. 


Hoxton 
JoYNEs,  J.     The  only  question  in  this  case  relates    &  als. 

to  the  construction  of  the  folic  wing  clause  in  the  will  Griffith 
of  Sally  W.  Griffith:  ''All  my  landed  estate  in  the  **^«- 
county  of  Westmoreland,  in  the  State  of  Virginia,  to 
be  equally  divided  between  my  nephew  E.  Colville 
Griffith,  and  the  children  of  Dr.  W.  W.  Hoxton  and 
Eliza  L.  Hoxton,  namely:  Llewellyn  G.  Hoxton,  [577 
Sally  G.  Hoxton,  William  Hoxton,  Mary  S.  Hoxton 
and  Winslow  S.  Hoxton.''  Mrs.  Hoxton  was  the 
sistei'  of  E.  Colville  Griffith,  and  both  she  and  her 
husband  were  dead  at  the  date  of  the  will.  E.  Col- 
ville Griffith  died  after  the  date  of  the  will,  and  before 
the  death  of  the  testatrix;  and  by  the  last  clause  of 
the  will,  which  made  provision  for  that  event,  the 
property  given  to  E.  Colville  Griffith  passed  to  his 
children,  Frederick,  Eleanor  and  David,  who  filed  the 
bill  in  this  case.  The  bill  claimed,  that  the  land  in 
Westmoreland  was  to  be  divided  per  stirpes^  the  plain- 
tiffs taking  one  moiety,  and  the  children  of  Mrs.  Hox- 
ton, who  were  made  defendants,  taking  the  other 
moiety.  The  defendants  contended,  that  the  land 
was  to  be  divided  among  the  original  parties  j9^r  cajn- 
ta^  the  plaintiiTs,  among  them,  taking  one-sixth  part, 
and  each  of  the  five  children  of  Mrs.  Hoxton  taking 
one-sixth  part.  The  Circuit  Court  held,  that  the  divi- 
sion should  be  made  per  capita^  as  contended  by  the 
defendants.  The  District  Court  reversed  the  decree 
of  the  Circuit  Court,  and  held,  that  the  division  should 
be  mdiAe  per  stirpes^  as  contended  by  the  plaintiffs. 

AVhere   a  bequest  is  made   to  several   persons,  in 
general  terms  indicating  that  they  are  to  take  equally 
Vol.  XVIII — 78 
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1868.     as  tenants  in  common,  each  individaal  will  of  course 
Term.    ^^^^  ^^^  same  share;  in  other  words,  the  legatees  Tvill 

"^p~" —  take  j}€r  capita.     The  same  rule  applies  where  a  be- 
&  als.    quest  is  to  one  who  is  living,  and  to  the  chiblren  of 

Griffith  another  who  is  dead,  whatever  may  be  the  lelatioDs 
&  als.  qJ  f^^  parties  to  each  other,  or  however  the  statute  of 
distributions  might  operate  upon  those  relations  in 
case  of  intestacy.  Thus,  wheie  property  is  given  ''to 
my  brother  A,  and  to  the  children  of  my  brother  B,'' 
A  takes  a  share  only  equal  to  that  of  each  of  the  chil- 
dren of  B.     So  where  the  gift  is  to  A^s  and  B's  chil- 

d78]  dren,  or  to  the  children  of  A  and  the  children  of  B, 
the  children  take  as  individuals,  per  capita.  The' sub- 
stance of  this  rule  of  construction  is,  that,  in  the 
absence  of  explanation*  the  children  in  such  a  case  are 
presumed  to  be  referred  to  as  individuals,  and  not  as 
a  class,  and  that  the  relations  existing  between  the 
parties,  and  the  operation  \^  hich  the  statute  would 
have  upon  those  relations  in  case  of  intestacy,  are  not 
sufficient  to  control  this  presumption.  The  general 
rule  is  well  established,  and  has  been  fully  recognized 
by  the  decisions  of  this  court.  Brewer  c&  ux.  v.  Opie, 
1  Call  212;  Crow  y.  Crmo,  1  Leigh  74;  McMasten 
V.  McMasters'  ex'ors^  10  Gratt.  275. 

But  this  rule  is  not  inflexible,  and  it  will  yield  to 
the  cardinal  rule  of  construction  which  requires  that 
effect  shall  be  given  to  the  intention  of  the  testator, 
10  be  collected  from  the  whole  will.  If,  therefore, 
an  intention  can  be  collected  from  the  will  that  the 
children  of  the  deceased  parent  aie  to  take  as  a  class, 
that  intention  will  prevail.  The  general  rule  above 
refered  to  rests,  indeed,  upon  a  very  slender  founda- 
tion, and  Jarraan  says  that  it  *'will  yield  to  a  very  faint 
glimpse  of  a  contiaiy  intention  in  the  context."     2 
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Jarman  on  Wills,  Ed.  1861,  182.     ''Thus,''  he  adds,     1868. 
*'the  mere  fact  that  the  annual  income,  until  the  dis-    xem. 
tribution  of  the  capital,  is  applicable ^^r  stirpes^  ^*^  "Hoxton" 
been  held  to  constitute  a  sulHoieat  ground  for  presum-     &  als. 
ing  that  a  like  principle  was  to  govern  the  gift  of  the  Griffith 
capital.''  **^«- 

The  foregoing  remark  of  Jarman  is  illustrated  and 
confirmed  by  cases  in  this  country.  In  IlamlHt  v. 
IlamletVs  ex'or^  12  Leigh  350,  the  testator  gave  ihe 
residue  of  his  estate  to  be  ''equally  divided  among 
James  Hamlett,  Mary  Jeflfress,  Patsy  Wilson,  Nancy 
Jeff r ess,  Narcissa  Jeffress,  ( all  of  whon:  were  children 
of  the  testator,]  the  children  of  my  son  George  Ham- 
lett and  Lucy  his  wife,  the  children  my  daughter  Eliza 
beth  Arnett,  the  children  of  my  son  Bedford  Hamlett; 
deceased,  and  the  children  of  my  daughter  Obedi-  [579 
ence."  The  court  held,  that  the  property  must  be 
divided  j9^r  stirpes^  each  family  of  grand-children  tak- 
ing one-ninth  part.  In  Gilliam  v.  Underwood^  3 
Jones  Eq.  R.  100,  the  testator  gave  the  residue  of  his 
estate  to  be  "equally  divided  between  my  daughter 
Lucy,  my  son  John's  children,  and  my  son  Berry 
Underwood."  The  court  held,  that  John's  children 
took  as  a  class  one- third  part  of  the  residue,  because 
in  another  part  of  the  will  they  had  a  legacy  given  to 
them  as  a  class.  The  court  acted  on  a  like  ground  in 
Lockhart  v.  Lockhart^  3  Jones  Eq.  R.  205.  In  Aid  en 
V.  Beall^  11  Gill  &  John.  R.  123,  the  testator  gave 
the  residue  of  his  estate  as  follows:  "The  residue  of 
my  estate,  real  and  personal,  to  be  equally  divided 
between  the  children  of  my  sister  Ann  Latimer,  and 
their  heirs  forever,  and  the  children  of  my  sister  Pene- 
lope Beall,  and  their  heirs  forever."  The  court  held, 
on  the  construction  of  this  clause  alone,  without  aid 
from  the  context,  that  the  residue  should  be  divided 
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1868.      equally  between  the  two  families.     Id  LacllafuTshein 

Term.     ^'  Downing^ 8  ex^or^  11   B.  Mod.  R.  32,   the  testator 
~    "~  gave  the  residue  of  his  estate  in  the  following  terms: 

&al8.     ''All  the  residue''  "I  desire  may  be  equally  divided 
Griffith  after  my  death  between  ray  brother  John  Downing, 

&  als.  pjy  ^^.Q  sisters,  Elizabeth  Cannon  and  Xancy  Gibson, 
and  the  children  of  sister  Nelly  Lackland,  to  thein 
and  their  children  forever,  it  being  my  desire  that  the 
portions  allotted  to  my  brother  John  and  my  two 
sisters  and  the  children  of  my  deceased  sister  shall  be 
made  as  nearly  equal  as  possible,  both  in  kind  and 
amount.''  The  court  held,  on  the  construction  of 
this  clause  alone,  that  the  residue  was  to  be  divided 
per  stirpes^  the  children  of  Nelly  Lackland  taking  to- 
gether, as  a  class,  one-fourth  part.  In  Fissel's  Ap- 
peal, 27  Pennsyl.  R.  55,  the  testatrix  directed  her 
real  and  personal  estate  to  be  "equally  divided  be- 
tween the  children  of  my  brother  John,  deceased,  the 
580]  children  or  heirs  of  my  sister  Eosanna,  deceased,  and 
the  children  or  heirs  of  my  sister  Juliana,  deceased, 
and  my  brother  John  or  his  heirs  or  legal  representa- 
tives." It  was  held,  that  the  children  referred  to 
took  per  stirpes^  ana  not  per  capita, 

E.  Colville  Griffith  and  Mrs.  Hoxton  were  re- 
lated to  the  testatrix  in  the  same  degree.  They 
had  both  lived  with  her  daring  their  minority,  and, 
as  alleged  in  the  bill  and  admitted  in  the  answer, 
"they  were  regarded  by  her  with  like  affection." 
We  natuially  expect,  therefore,  to  find  that,  in  the 
disposition  of  her  property,  she  has  sought  to  effect 
equality  between  these  equal  objects  of  her  affection, 
bestowing  upon  the  children  of  Mrs.  Hoxton  what 
was  intended  for  her.  And  I  think  that  the  will  con- 
tains satisfactory  evidence  that,  in  the  clause  on  "  hich 
this  case  depends,  the  children  of  Mrs.  Hoxton,  though 


Digiti 


ized  by  Google 


COURT    OF    APPEALS    OF    VIRGINIA.  621 

<5numerated  as  individuals,  were  designed  to  take  as     1868. 
a  class,  representing  their  mother.  Tenn. 

The  will  provides,  in  the  clause   next  to  the  last,  ~    ~* 
that  '^should  any  of  the  children  of  Doctor  and  Eliza     &als. 
Hoxton  die  without  heirs,    the  property  left  thera   onfiith 
shall  be  divided  among  the  survivors."     The  next  and     *  ^^®- 
last  clause  provides,  that  if  the  testatrix  shall  survive 
E.  Colville  GriBSth,  *Hhe  property  left  him  shall  be 
divided  between  his  three  children,  Frederick,  Eleanor 
and  David."     These  clauses  indicate  clearly  the  pur- 
pose of  the  testatrix  to  distinguish  the  objects  of  her 
bounty  into  two  classes — the  children  of  her  deceased 
niece   being  one  class,  and  her  nephew  (or,  in  case 
of  his  death,  his  children,)  being   the  other.     Under 
the  latter  clause,  on  the  death  of  E.  Colville  Griffith 
in  the  lifetime  of  the  testatrix,  his  children,  who  were 
substituted  in  his  place,  are  not  to  take  equally  with 
the  Hoxtons,  who  stand  in  equal  degree  with  them, 
but  they  are  to  divide  among  themselves  the  share  of 
their  father.     They  are  treated  as  a  class  representing 
their  father,  and   taking  among  them   what  was  in- 
tended for  him,  if  he  had  lived  to  take  it.     It  is  rea-        [581 
sonable  to  presume  that  she  intended  to  treat  both 
families  alike,  and  that  she  regarded  the  Hoxtons  like- 
wise as  a  class,  taking  what  their  mother  would  have 
taken  if  alive.     All  ambiguous  expressions  should  be 
construed  in  conformity  with  this  presumption. 

By  the  former  of  the  two  clauses  just  quoted,  tht 
testatrix  provides,  in  general  terms,  for  the  death  of 
any  of  the  Hoxton' s  *'  without  heirs. "  This  provision 
Seems  to  have  had  reference  to  the  death  of  any  of 
the  members  of  this  family  in  the  lifetime  of  the  tes- 
tatrix, as  the  next  provision  has  reference  expressly 
to  the  death  of  E.  Colville  Griffith  in  her  lifetime. 
If  so,  the  effect  of  it  is,  that  by  the  aeath  of  any  of 
the  Hoxtons  in  the  lifetime  of  the  testatrix,  the  share 
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1868.     of  £.   Colville  Griffith  would  not  be  increase ;  he 

Tem.    would  stiU  take  his  share,  whatever  it  was,  and  the 

~    ' —  survi\inff  Hoxtons  would  take  what  was  intended  for 
Hoxton  ® 

&  als.    that  family.     If  equality  between  hex  nephew,  on  the 
Griffith   ^^^  hand,  and  the  family  of  her  niece  on  the  other, 

&  als.  y.Q^  ^]jQ  purpose  of  the  testatrix,  this  provision  was  a 
natural  and  reasonable  one,  and  preserved  this  cqaaU- 
ty.  If  individual  equality  between  E".  Colville  GiiflSth 
and  the  seveial  children  of  Mis.  Hoxton  was  the  ob- 
ject, then  this  provision  was  unreasonable  and  anjost. 
It  violated  the  rule  of  equality  among  the  individuals, 
in  case  of  the  death  of  any  of  the  Hoxtons,  by  giving 
the  share  of  the  deceased  to  the  surviving  Hoxtons,  in 
exclusion  of  E.  Colville  Griffith. 

Another  clause  of  the  will  provides,  that  if  a  claim 
of  the  testatrix  on  the  government  for  certain  property 
destroyed  should  be  recovered,  it  should  be  equally 
divided  between  E.  Colville  Griffith  and  the  '*survi?- 
ing  children''  of  Mrs.  Hoxton.  In  the  next  preceding 
clause,  the  *' children"  of  Mrs.  Hoxton  are  spoken  of 
in  general  terms,  and  are  enumerated  by  name.  The 
word  '^surviving"  seems  to  have  had  reference  to  the 
time  at  which  the  claim  should  be  recovered.  If  so, 
582]  the  provision  is  consistent  with  the  rule  of  equahty, 
if  equality  between  classes  or  families  was  intended. 
If  equality  among  individuals  was  intended,  this  pro- 
vision is  capricious  and  unjust,  because  it  makes  the 
share  of  E.  Colville  Griffith  depend  upon  the  number 
of  the  Hoxtons  who  may  be  surviving  when  the  claim 
is  recovered. 

I  am  of  opinion  to  affirm  the  decree  of  the  District 
Court. 

The  other   judges  concurred  in  the  opinion  of  Joij- 

nes^  J. 

Decree  of  the  District  Court  affirmed. 
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Bichmond. 


Wade  tfe  als.  v.  The  City  of  Richmond.  1868. 

Apnl 
Tenn. 

Thomas  cfe  als,  v.  The  Same.  [^^^ 


May  21. 

1.  The  act,  Seas.  Acts  1866-67,  p.  636,  extending  the  boundaries  of 

the  city  of  Richmond,  is  not  unconstitutional  in  any  of  its 
provisions. 

2.  The  act  operates  upon  the  municipal  relations  of  the  inhabitants 

of  the  territory  annexed  to  the  city,  but  in  political  elections 
they  are  still  to  vote  as  part  of  the  county  of  Henrico. 

3.  The  General  Assembly  having  the  authority  to  extend  the 

boundaries  of  the  city,  the  justice  or  expediency  of  it  is  not 
a  question  of  which  the  courts  can  take  jurisdiction. 

4.  That  the  tax-payers  of  the  county  may  have  the  burthen  of  tax- 

ation increased,  or  the  creditors  may  have  their  security  less- 
ened by  the  reduction  of  ihe  value  of  the  subjects  of  taxa- 
tion, or  that  the  inhabitants  in  the  annexed  district  may  be 
subjected  to  heavier  taxation,  does  not  affect  the  constitution- 
ality of  the  act. 

The  first  of  these  cases  is  a  bill  for  an  injunction  by 
William  E.  Wade  and  others,  in  which  they  allege 
that  they  are  citizens,  tax-payers,  property-holders, 
and  voters  in  the  county  of  Henrico,  beyond  the  pro- 
posed boundary  of  the  city  of  Kichmond ;  and  that 
they  are  also  creditors  of  the  county.  That  the  Gene- 
ral Assembly,  by  an  act  passed  on  the  13th  of  Febru- 
ary, 1867,  entitled  an  act  to  extend  and  define  the 
boundaries  of  the  city  of  Richmond,  propose  to  take  [^^A: 
from  the  county  of  Henrico  and  add  to   the  city  of 
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1868.  Richmond  a  large  portion  of  the  territory,  and  about 

Tera.  ^^If  ^^^  population  and  taxable  wealth  of  the  county 

^  ^  of  Henrico.     That  as  tax-payers,  property-holders  and 

&  als.  creditors  of  the  county,  they  will  be  greatly  injured 

City  of  by  ^^is  *^t,  by  the  increase  of  taxation  which  tbey 

Rich-  ^]  ]jQ  required  to  pay,  and  the  diminution  of  their 

security  as  creditors  of  the  county. 

&al8.  They  insist  that  the  boundaries  of  the  county  of 

rruJ^L      Henrico  and  the  city  of  Richmond  are  fixed  in  the 
ine  same  •' 

constitution  of  the  State,  and  cannot  be  changed  by 
law;  and  that  the  act  of  the  13th  of  February,  1867, 
is  an  assumption  of  power  unauthorized  by  the  con- 
stitution of  the  State,  in  derogation  of  the  rights 
of  the  people,  and  therefore  null  and  void.  And  they 
pray  for  an  injunction  to  restrain  the  city  of  Rich- 
mond, its  officers  and  agents,  from  carrying  into 
effect  the  said  ac^  of  Assembly,  and  that  the  act  may 
be  declared  unconstitutional  and  void. 

The  second  case  is  a  bill  by  George  W.  Thomas  and 
others  residing  in  that  part  of  the  county  proposed  to 
be  included  within  the  city  of  Richmond,  in  which 
they  allege  that  they  will  be  subjected  to  heavier 
taxation  in  the  cicy  than  they  would  be  in  the  county. 
They  insist  that  the  act  is  u  nconstitutional  and  void, 
on  the  grounds  stated  in  the  first  bill;  and  they  pray 
for  a  similar  injunction  and  relief. 

The  Circuit  Court  of  the  city  of  Richmond  over- 
ruled the  motions  for  injunctions  in  the  cases;  and  the 
plaintiffs  thereupon  applied  to  this  court  for  appeals, 
which  were  allowed. 

In  this  court  it  was  agreed  by  the  counsel  in  the 
causes,  that  the  act  took  from  the  county  of  Henrico 
and  added  to  the  city  of  Richmond  about  fifteen  hun- 
dred acres  of  territory,  that  had  been  already  laid  off, 
built  up,  and  densely  populated  as  suburbs  of  the  city, 
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and  took  withia  these  limits  a  population  of  about  1868. 

foarteen  thousand;  and  there  was  cut  oflE  from  the  city  Term, 
about  one  acre. 


Wade 
&  als. 

S,  MeRde^  for  the  appellants.  City  of 

The  act  of  the  General  Assembly,  passed   the  13th    ^^a 
day  of  February,  1867,  entitled  an  act  to  extend  and 
define  the  boundaries  of  the  city  of  Richmond,  the     &  als. 
effect  of  which  is  to  exscind  and  annex  a  large  part  of  xhe^same 
the  territory  and  population  of  Henrico  to  the  city  of       [585 
Richmond,  it  is  submitted,  is  unconstitutional. 

1st.  The  constitutions  of  1851  and  1864  specifically 
recognize  and  establish  certain  counties  and  cities  as 
distinct  constitutional  divisions,  and  distribute  and  ap- 
portion representation  to  each.  Art.  4,  sect.  2. 
They  are  divisions  fixed  in  the  constitution  as  firmly 
as  the  House  of  Delegates  or  Senate.  When  the  city 
of  Richmond  and  county  of  Henrico  were  fixed  by 
name  as  distinct  constitutional  divisions,  their  terri- 
tory and  boundaries  as  then  existing,  were  also  fixed. 
Name,  territory  and  boundary  are  essential  to  the  ex- 
istence of  a  city  or  county.  The  name  implies  ter- 
ritory and  boundary,  and  being  fixed  in  and  by  the 
constitution,  are  permanent  and  unchangeable. 

The  constitution  of  1851,  4th  art.,  2d  sec,  provides 
that  the  city  of  Richmond  shall  elect  three  delegates, 
and  the  county  of  Henrico  shall  elect  one  delegate. 
Here  the  boundary  between  Henrico  and  the  city  of 
Richmond  is  fixed;  their  territory  separated,  and 
separate  and  independent  elections  by  separate  and 
independent  constituencies  ordained.  The  same 
article,  third  section,  provides  that  the  city  of  Rich- 
mond shall  be  another  district  (Senatorial),  and  that 
the  counties  of  Henrico  and  Hancvei  shall  form 
anothei  district  (Senatorial),  recognizing  and  establish- 

VoL.  xviii — 79 
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1868.  ing distinct  communities,  distinct  political  rights  (elec- 

Tem.  tive  and  representative),  and  separate  and  distinct  ter- 

~~^'7  ritory,  on  which  these  rights  are  to  be  enjoyed. 

&al8.  Art.  6,  sect.  2,  makes  Henrico  a  part  of  the  sixth 

City  of  circuit  (judicial),  and  the  city  of  Richmond  the  seventh 

^*^^-  circuit  (judicial).     Here  again  we  have  the  recognition 

of  the  city  of  Richmond  and  the  county  of  Henrico  as 

&  als.  distinct  territorial  divisions. 

rvu  ^*«  Neither  of  these  articles  of  the  constitution  can  be 

The  same 

586J  operative  unless  Henrico  and  Richmond  comprise  sep- 
arate and  independent  territories,  inhabited  by  sepa- 
rate and  independent  populations.  The  27th  section 
of  the  same  article  provides  that  each  county  shall  be 
laid  oflf  into  districts,  as  nearly  equal  as  may  be  in  Ur- 
ritory  and  population.  Under  this  section,  the  entire 
territory  of  Henrico  is  required  to  be  laid  off;  but 
Richmond  is  not  laid  off  as  a  part  of  this  territory, 
because  the  city  of  Richmond  and  the  county  of  Hen- 
rico are  territorially  separate  and  distinct.  All  land 
within  the  boundaries  of  Henrico  must  be  part  of  ite 
territory,  and  is  required  to  be  included  in  the  county 
■districts.  All  not  included  must  be  without  its  terri- 
torial limits.  In  this  section,  which  relates  specifically 
to  territory,  we  ha\e  a  clear  warrant  for  the  position 
that  the  county  of  Henrico  and  city  of  Richmond  are 
territorially  separate  and  distinct.  What  the  consti- 
tution has  separated,  the  law  cannot  unite.  In  the 
language  of  the  Massachusetts  judges,  6  Cush.  p.  580, 
on  the  subject  of  change  of  boundaries,  '"the  counties 
were  made  senatorial  districts;  the  effect  of  which  was 
to  make  the  counties,  with  their  then  actual  limits, 
permanent  senatorial  districts.  That  which  is  made  per- 
il anent  by  the  constitution  cannot  be  changed  bylaw." 
Henrico  and  the  city  of  Richmond,  by  their  then  actual 
liirits,  having  been  made  separate  constitutional  divi* 
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sions  for  the  election  of  delegates,  and  separate  per-  1868. 
manent  senatorial  districts,  and  separate  individual  Term, 
districts  and  separate  municipal  districts,  by  parity  of  ~~^'Z 
leasoning,  their  boundaries  cannot  be  chaoged  by  law.     &  als. 

Public  corporations  created  and  existing  only  by  city  of 
law,  may  be  changed,  and,  if  purely  public,  e\en  de-  ^*^*V 
stroyed  by  law.  Thus  all  the  counties,  cities  and 
towns  of  the  State,  not  specifically  mentioned,  nor  &al8. 
having  a  share  of  separate  representation,  in  and  by  The^same 
the  constitution,  may  have  their  boundaries  changed.  [587 
They  are  subject  to  the  law,  being  lut  creatures  of 
the  law.  They  have  no  place  in  the  constitution; 
they  have  no  political  status;  they  exist  only  on  the 
statute  book;  their  organization  is  purely  municipal. 
Their  boundaries,  as  well  as  their  names,  are  unknown 
to  the  constitution.  They  obliterate  no  boundary,  and 
create  no  new  one,  for  the  county  within  which  they 
may  exist.  Their  vote  is  that  of  the  consiitutional 
county  within  which  they  may  be.  Thus  the  ^ote  of 
Lynchburg  is  the  vote  of  Campbell;  the  vote  of  Man- 
chester is  the  vote  of  Chesterfield ;  the  vote  of  Tucker 
is  the  vote  of  Randolph.  Certain  counties  and  the 
cities  of  Richmond,  Norfolk  and  Petersburg,  named 
in  the  constitution,  and  to  which  separate  representa- 
tion is  apportioned,  are  not  only  constitutional  counties 
and  cities,  but  they  are  a  part  of  the  structure  of  the 
constitution  itself;  all  other  counties,  cities  and  towns 
are  public  corporations,  or  quasi  corporations,  un- 
krKruon  to  the  constitution^  creatures  of  the  law  only^ 
and  of  course  changeable  by  law. 

Under  the  first  constitution  of  Virginia,  the  counties 
were  not  named,  and  there  was  no  apportionment. 
No  county  had  a  status  in  that  instiument,  fixing  it 
in  its  structure,  distinguishing  it  from  other  counties, 
and  imparting  to  it,  peculiar  political  and  other  rights. 
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1868.  Name,  terricory  and  boundary  were  all  the  endow- 

Terai.  Dients  of  law,  and  could  therefore  be  changed  bv  law. 

^  ,  Giving  to  each  county  two  representatives  fulfilled^ 

&  als.  constitution  on  the  subject  of  representation,  although 

City  of  ^^^  name  and  boundaries  of  each  county  in  the  State 

^^^^"     had  been  changed.     Loudoun  and  Warrick  had  equal 
mond.  ^  1 

shares  of  representation,  not  as  Loudoun  and  Warwick, 
&al8.  (for  these  names  were  unknown  to  the  constitution,! 
The^same  ^^^  ^^  counties  which  tjie  law  could  name,  enlarge  and 
588]  diminish,  at  pleasure.  But  Loudoun  and  WarwiA 
now  have  each  a  name,  territory  and  boundary  ^ 
in  the  constitution,  which  the  law  cannot  change,  be- 
cause the  constitution  is  paramount  to  the  law.  Thoi 
in  some  of  the  other  States  of  the  Union,  where  coun- 
ties, cities  and  tcwns  were  mere  civil  diraions— the 
creatures  of  the  law,  and  no  part  of  the  constitntion- 
their  boundaries  were  changed  by  law ;  but  when  by 
amendment  they  were  fixed  in  the  constitution  bv 
name,  it  was  held  their  boundaries  could  no  longer  be 
changed  by  law.  30  Barb.  pp.  365,  366;  2  Gray,  p. 
104;  6  Uush.  578. 

However  it  may  be  held  as  to  the  separation  of  Eidi- 
mond  and  Henrico  by  an  absolute  boundary  fixed  iB 
the  constitution,  it  will  not  be  denied  that  they  aie 
separated  politically,  judicially  and  municipally,  under 
the  8d,  4tt  and  6th  articles  of  the  constitution,  as  hm 
already  been  shown;  and  the  unconditional  trai^r 
of  the  territory,  population  and  property  of  thecooD^ 
of  Henrico  to  the  city  of  Richmond,  is  a  violation  d 
the  rights  secured  by  these  articles  of  the  constitutka. 
The  mandates  of  the  constitution  must  be  fnlfilled  bf 
Richmond  and  Henrico  as  existing  at  the  adopdoarf 
the  constitution ;  that  is  to  say,  with  their  t^rilaiT 
and  boundary  as  then  existing. 

The  3d  article  of  the  constitution  authorizes 
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male  citizen  who  has  resided  in  the  State  two  years,  and     1868. 

in  the  county,  city  or  towr.  where  he  offers  to  vote  i^m, 

twelve  months,  to  vote.  This  is  the  most  sacred  of  rights,  ""^jT^j — 

of  which  the  citizen  cannot  be  deprived  but  by  his  con-     &  als. 

sent,  or  by  some  voluntary  act  of  his  own.     The  voters  Q[^y  ^f 

in  the  annexed  territory  cannot  vote  in  Richmond,  be-  ^^^^/ 

cause  they  have  not  resided  there  twelve  months;  they 

cannot  vote  in  Henrico,  because  they  no  longer  reside     &^^i^ 

in  that  county.     Thus  a  right  conferred  bv  the  consti-  _,,   ^• 

'^  '=»  -  The  same 

tution,  to  be  enjoyed  at  any  and  every  instant  of  tirae,        [589 
is  destroyed  by  an  act  of  Assembly.     That  an  act  of 
Assemblj'  im])airing,  suspending,  or  destroying  the 
right  of  voting,  is  unconstitutional,  is  admitted  by  all. 
6Cush.  578;  2  Gray  103,  105;  30  Barb.  365,  366. 

The  4th  article  of  the  constitution  provides  that 
Henrico  shall  elect  one  delegate.  Henrico,  deprived 
of  much  of  her  territory  and  one-half  of  her  popula- 
tion, is  deprived  of  one-half  of  her  elective  and  repre- 
sentative intelligence  and  strength.  Henrico  and 
Uanover  form  a  senatorial  district.  In  this  case  Hen- 
rico is  not  only  deprived  of  one-half  of  its  elective  and 
representative  intelligence  and  strength,  but  its  rela- 
ion  to  Hanover  as  an  elective  and  representative  body 
s  injuriously  changed.  The  6th  article  of  the  consti- 
:ution  makes  Henrico  a  part  of  the  sixth  judicial  cir- 
cuit, and  provides  for  the  election  of  a  judge  by  the 
rotei^  therein.  The  same  consequences  ensue  here  as 
n  the  election  of  delegate  and  senator. 

The  27th  section,  same  article,  provides  that  each 
'x>unty  shall  be  laid  oflf  into  districts  as  nearly  equal  as 
nay  be  in  territory  and  population,  and  that  in  each 
listrict  there  shall  be  elected  by  the  voters  thereof 
our  justices  of  the  peace,  who  shall  reside  in  their 
espective  districts,  and  hold  their  office  for  the  term 
)f  four  years. 
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1868.         The  30th  section,  same  article,  provides  that  the 
Term,     voters  of  each  county  shall  elect  a  Clerk  of  the  Ccunty 
^  ,      Court,  Surveyor,  Commonwealth's  Attorney,  Sheriff, 
Aals.     <fec.,  for  certain  terms.      The  31st  section  provides 
City  of  ^^^^  these  officers,  except  the  Attorneys,  shall  reside 
^*^*\"    in  the  counties  or  districts  for  which  thev  were  respec- 
tively  elected.     Now  if  the  county  districts  cannot 
&  ale.    embrace  any  part  of  the  territory  of  the  city  of  Rich- 
The^same  ^^'^^j  *^^  ^^^7  ^^  Richmond  cannot  embrace  any  part 
of  the  county  districts  of  Henrico.     Under  these  sec- 
tions of  the  constitution,  Richmond  and  Henrico  are 
590]        distinct  and  separate  municipalities,  as  to  territory, 
population,   and  elective   and  representative  rights. 
The  annexed  territory  and  population  must  constitu- 
tionally  be  either  in  Richmond  or  Henrico.    If  in 
Henrico,  they  cannot  be  comprised  within  the  boon- 
daries  of  the  city  of  Richmond.     The  act  of  Assembly 
in  question  assumes  to  exscind  and  annex  to  the  city 
Richmond  at  least  fifteen  hundred  acres  of  land  and 
fourteen  thousand  people,   including  a  portion  of  all 
the  magisterial  districts,  nearly  one-half  of  the  magis- 
trates, the  clerk,  deputy  clerk,  and  other  county  offi- 
cers, in  violation,  it  is  submitted,   of  the  27th,  30th 
and  31st  sections  of  the  6th  article  of  the  constitution. 
2d.   Representation  is  distributed  and  apportioned, 
by  the  4th  article  of  the  constitution,  amongst  certain 
counties  and  cities  by  name.     To  the  city  of  Rich-  ' 
mond,  the  counties  of  Augusta  and  Rockingham  each, 
three  delegates  are  apportioned.     To  another  class  of 
counties,    two   delegates   each   are   apportioned,    to 
another   class,   one  delegate  each  is  apportioned;  to 
another  class,  forming  districts  ty  the  union  of  two  or 
more  counties,  one  delegate  is  apportioned.'   Appor- 
tionment was  made  to  each  county  by  its  limits,  as 
existing  at  the  adoption  of  the  constitution.     Ths 
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General  Assembly  is  directed  to  re-apportion  at  certain     1868. 
periods;  and  has  no  other  authority  on  the  subject  of    Term, 
apportionment.  It  has  no  power  to  disproportion  at  any  ~T/"j 
time.     An  act  of  Assem  bly  apportioning  representation     <fe  als. 
or  reapportioning  it,  at  a  time  other  than  a  decennial  pe-   city*  of 
riod,  would  be  clearly  unconstitutional;  an  act  of  As-     ^'^^" 
seiE  bly  disproportioning  representation,  all  will  admit, 
would  be  unconstitutional;  an  act  which,  if  done  di-     &a^. 
rectly,  is  unconstitutional,  is  equally  so  if  accomplished  rphe^same 
by  indirection.     Kinney  v.  The  City  of  Syr^ienae^  30 
Barb.  K.  349.     The  annexation  of  any  part  of  the  ter- 
ritory and  population  of  Henrico,  much  more  the  annex- 
ation of  fifteen  hundred  acres  of  land  and  fourteen  thou- 
sand people,  disproportions  the  existing  apportionment,        [591 
and  alters  the  basis  of  the  present  apportionment,  and  of 
future  re-apportionment.     This  could  not   be  done 
directly  by  act  of  Assembly  declaring  such  purpose 
and  object,  and  cannot  bo  done  indirectly  by  change 
of  boundaries.     30  Barb.  K.   349.     The  apportion- 
ment made  by  the  constitution  establishes  a  propor- 
tionate representation.     This  proportion  is  destroyed 
by  diminishing  the  constituency,  while  the  represen- 
tative or  representatives  remain  as   before;    or   by 
diminishing  or  enlarging  the  basis  while  the  represen- 
tation is  unaltered.     Ke-apportionment  is  designed  to 
correct  the  departure  from  a  proportionate  represen- 
tation   which  time  or  accident  may  have  produced. 
Exscision  and  annexation,   by  change  of  boundaries, 
disproportion  what  the  constitution  has  proportioned. 
The  power  in  question  might  be  exercised  so  as  to 
change  the  whole  map  of  the  State,  and  systematically 
disproportion  the  basis  of  representation.     To  Bath 
and  Highland,  together,  is  apportioned  one  delegate; 
to  Augusta,  three  delegates.     Aimex  three-fourths  of 
the  territory  and  population  of  Augusta  to  Bath,  and 
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1868.  Bath  becomes  the  large  and  populus  county,  possees- 
Term.    ^^S  three-fourths  of  the  elements  on  which  the  repre- 

~~^Z  sentation  of  Augusta  is  based,  and  yet,  with  Highland, 
&al8.  continues  to  have  but  one  representative;  Aagusia, 
City  of  with  three-fourths  of  her  territory,  population  and 
mond  P^^P^^'^y  exscinded,  retains  her  three  delegates.  The 
case  of  Bath  and  Augusta  is  the  case  of  every  contig- 
&  als.    u<^us  large  and  small   county  in  the  State,  and  the 

The^eame  ^^^®  ^^  Richmond  and  every  contiguous  county.  If 
the  power  is  possessed  at  all,  there  is  no  limitation  in 
the  constitution  on  its  exercise.  Then  any  part,  or 
the  whole,  of  Henrico,  may  be  exscinded  and  annexed. 
In  that  case,  are  her  delegates  exscinded  and  annexed  ? 
and  if  not,  how  can  the  territory,  population  and  tax- 
able wealth  which  they  represent  be  annexed.     If  a 

592 1  part  of  the  county  can  be  exscinded  and  annexed, 
what  part  will  of  right  remain  ?  A  fourth,  a  half,  an 
acre  or  one  man  ?  Where  does  the  constitution  draw 
the  line  ?'  In  a  similar  case,  Judge  Bacon  says  :  If 
twelve  hundred  acres  of  land  ^nd  two  hundred  and 
fifty  persons  can  be  cut  oflF  from  the  city  of  Syracuse, 
and  annexed  to  the  city  of  Dewitt,  why  may  not  one- 
half  or  any  other  portion  of  the  city  be  annexed  ?  In 
constitutional  questions,  the  inquiry  is  not  what  will 
probably  be  done,  but  what  it  is  possible  to  do  under 
the  assumed  power.  16  Gratt.  489;  30  Penn.  K.  27. 
The  act  of  Assembly,  by  its  extended  boundary,  an- 
nexes a  small  part  of  the  city  of  Richmond  to  the 
county  of  Henrico.  If  the  power  exists,  crowded 
streets,  populous  squares  with  spacious  buildings,  pub- 
lic and  private,  may  be  exscinded  from  Richmond 
and  annexed  to  Henrico.  What  becomes  of  her  char- 
tered boundary  ?  Before  1849,  the  boundaries  of 
counties  in  Massachusetts  were  changeable  by  law;  an 
amendment  of  the  constitution  made  these  counties 
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permanent  senatorial  districts.     The  judges  then  say  :     1868. 
**The  boundaries  of  the  senatorial  districts   having    xerm. 
been  made  permanent  by  the  constitvtion^  cannot  be"~Tr~ — 
changed   by  law.     Our  constitutional   counties   and     Aals. 
cities  are  not  only 'made  senatorial  districts,  and  parts    Q\iy  of 
of  districts,  but  they  are  made  districts  or  divisions  by     ^^^^: 
the  constitution  for  the  electioQ  of  delegates,  senators, 
judges  and  county  oflBcers,  and   separate  territorial     &aig. 
divisions  for  municipal  purposes.     These  being  con-  -,,   ^• 
stitutional  provisions,  are  necessarily  permanent,  and 
cannot  be  changed  by  law.     Art.  3,  §  1 ;  Art.  4,  §§ 
2,  3,  5;  Art.  6,   §§  2,   6,  27,  30,  31,  Con.  1851;  30 
Barb.    R.    365,   366;  6  Cush.   R.   575,    578,    580;  2 
Gray's  R.  104.     The  same  judges  say  that  where  the 
boundaries  of  counties  c^n  constitutionally  be  changed, 
the  law  must  provide  that  the  annexed  voters  must 
vote  in  the  county  from  which  they  were  exscinded; 
and  if  this  cannot  be  done,  or  is  not  provided  for  by 
th«  Legislature,  the  law  will  be  null  and  void.     The       [593 
exscinded  voters  of  Henrico  are  not  provided  for  in 
the  act  of  Assembly  in  question;  and  the  provision 
above  indicated  would  violate  the  3d  article,  1st  sec- 
tion of  the  constitution.     The  citizen  must  vote  where 
he  resides.     If  he  resides  in  Richmond,  he  cannot  vote 
in  Henrico.     Under  the  ruling  of  the  above  cases,  the 
boundaries  of  Henrico  cannot  be  changed.     The  coun- 
ties and  cities  of  the  constitution  are  a  part  of  its 
structure;  they  are  the  basis  of  the  legislative  depart- 
ment, and  necessary  to  the  existence  of  the  Genera) 
Assembly.     They  are  the  instruments  through  which 
the  most  valued  constitutional  rights  of  the  people  are 
exercised  and  secured. 

The  power  to  form  new  counties,  recognized  in  the 
34th  section  of  the  3d  article  of  the  constitution,  and 
the  power  to  create  new  towns  and  citieg,  heretofore 
Vol.  XVIII — 80 
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1868.     stated  as  legislative  powers,  may  be  thought  to  imply 

Ter" .    ^^®  power  to  change  the  boundaries  of  the  counti^ 

~~7^'\      and  cities  named  in  the  constitution,     ^o  such  resnlt 
\\  ade 

&  als.     follows.     The  creation  of  a  new  county,  or  city,  or 

City  of   town,  has  not  the  slightest  eflfect  on  the  boundary  of 

^*^^     the  constitutional  county  or  city  from  which  they  may 

be  formed.     The  new^  county,  city  or  town  is  a  com- 

&al8.     ponent  part  of  the  constitutional  county  within  which 

-,   ^-       they  may  be  situated;  their  existence  and  boundaries 
The  same        •'         '^ 

are  statutory,  not  fixed  in  and  by  the  constitution,  as 
the  counties  and  cities  named  in  the  constitution  are. 
A  town  or  city  incorporated  within  the  boundary  of 
Henrico  would  be  a  part  of  the  county,  its  existence 
and  boundary  unknown  to  the  constitution,  and  hav- 
ing no  eflfect  on  the  boundary  of  Henrico  as  existing 
at  the  adoption  of  the  constitution.  All  the  cities 
and  towns,  not  entitled  to  separate  representation, 
vote  as  component  parts  of  the  counties  within  which 
they  are  situated ;  and  the  new  counties  vote  as  com- 
ponent parts  of  the  counties  from  which  they  are 
594]  formed.  See  acis  of  Assembly  1855,  1856,  p.  94. 
In  a  word,  their  creation  and  existence  are  consistent 
with  the  apportionment  of  representation,  and  the 
structure  and  mandates  of  the  constitution.  The  ex- 
scision  of  territory  and  populatioij  from  HenriccJ  and 
annexation  to  Richmond,  produces  consequences  alto- 
gether diflferent.  The  eflfect  is  to  increase  the  territory 
and  population  of  Richmond,  and  to  diminish  the  ter- 
ritory and  population  of  Henrico,  thereby  disarrang- 
ing the  apportionment  made  by  the  4th  article  of  the 
constitution. 

This  diflaculty  cannot  be  obviated  by  leaving  the 
voters,  for  political  purposes,  in  the  county  of  Hen- 
rico. When  the  law  went  into  operation,  the  annexed 
territory  instantly  became  a  part  of  the  city  of  Rich- 
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inond,  and  the  voters  therein  residents  of  the  city;  1868. 
and  by  virtue  of  such  residence,  and  the  3d  article  of  j^^ 
the  constitution,  voters  of  the  city.     The  voter  must  '~t:~\ — 

.       ,  ,      *'  Wade 

not  only  vote  m  the  county  or  city  in  which  he  resides^     &  als. 

but  must  also  vote  in  the  ward  in  which  he  resides.    Q^^y  ^f 

The  voter  must  reside  either  in  Richmond  or  Henrico :     ^*^*\" 
.  •  '     mond. 

if  m  Henrico,  then  he  is  not  amenable  to  the  munici- 
pal jurisdiction  of  Richmond;  if  in  Richmond,  then     &a^*^ 

he  must  vote  in  Richmond,  and  nowhere  else.     Art.  «,  ^'* 

'  The  same 

3,  §§  1,  2,  constitution.  Our  act  of  Assembly,  annex- 
ing portions  of  counties  to  others,  incorporates  the  ex- 
scinded population  and  territory  with  the  counties  to 
which  they  are  annexed,  and  thus  merges  territory 
and  populat'on  for  all  purposes;  and  herein  is  a 
maiked  difference  in  our  acts  of  Assembly  between 
annexation  of  territory  and  the  formation  of  new 
counties.  In  the  case  of  the  new  county,  town  or 
city,  there  is  no  merger  and  no  effect  on  the  boundary 
cf  the  county  as  fixed  in  the  constitution  at  the  adop- 
tion of  that  instrument.  This  ^ as  well  understood 
by  the  Legislature,  as  shown  by  the  acts  of  Assembly 
referred  to. 

But  an  act  of  Assembly  annexing  a  portion  of  the 
territory  and  population  of  Henrico  to  the  city  of 
Richmond,  and  merging  the  same  in  the  city  for  all 
purposes,  violates  the  apportionment  of  representation  [595 
and  other  provisions  of  the  4th  article  of  the  constitu- 
tion. Such  an  act  of  Assembly,  requiring  the  voters 
in  the  annexed  territory  to  vote  in  the  county  of  Hen- 
rico after  annexation  to  the  city  of  Richmond,  would 
be  in  conflict  with  the  3d  article  1st  and  2d  sections 
of  the  constitution,  which  requires  the  voter  to  vote 
in  the  county  or  city  in  which  he  may  reside  at  the 
time  of  offering  to  vote. 

And  if  such  last  rrentioned  act  were  otherwise  con- 
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1868.  stitutional,  according  to  the  authorities  heretofore 
Tem.  cited,  the  failure  to  insert  in  the  act  of  Assembly  a 
yr  .  provision  to  secure  to  the  exscinded  people  their  con- 
&  al8.  stitutional  rights,  will  make  the  act  unconstitutional, 
(ityof  Silence  is  as  uneoft^titutional  as  an  open  invasion  of 
^*^^:  the  constitution.  Kmney  v.  City  of  Syracme.  30 
Barb.  K.  349.  In  all  three  of  these  aspects,  the  act 
^feals.  ^f  Assembly  in  question  is  unconstitutional. 
^.   ^-  The  proceedings  of  the  convention  in  relation  to  the 

concluding  clause  of  the  34th  section  of  the  4th  article 
of  the  constitution  furnish  the  fullest  evidence  that 
the  manner  of  voting  required  by  that  clause  does  not 
apply  to  voters  residing  on  annexed  territory.  That 
clause  requires  the  voters  of  any  new  county,  '*in  all 
general  elections,"  to  vote  as  a  part  of  the  constito- 
tional  county  from  which  it  is  formed.  It  was  pro- 
posed to  apply  the  same  requirement  to  the  annexation 
of  part  of  one  county  to  another,  and  negatived,  show- 
ing conclusively  that  the  effect  of  annexation,  if  consti- 
tutional, is  to  merge  the  annexed  territory  and  voters, 
municipally  and  politically,  in  the  city  of  Richmond. 
We  have  already  shown  that  such  merger  is  in  conflict 
with  the  4th  article  2d  section  of  the  constitution. 
(See  Legislative  Report  of  Convention,  pp.  2,  4.i 
And  the  conclusion  seems  inevitable,  that  the  absence 
of  this  requirement  in  relation  to  voters,  on  annexed 
territory,  results  from  the  absence  of  legislative  power 
to  annex. 
5V)6 1  If  the  power  of  annexation  existed,  the  reasons  for 

such  requirement  as  to  voting,  and  for  limitations  on 
the  exercise  of  such  power,  applies  with  more  force  to 
the  annexation  of  territory  than  to  the  formation  of 
new  counties.  The  absence  of  such  wholesome  pro- 
visions argues  the  absence  of  the  power.  The  act  of 
Assembly  in  question,  extending  the  boundary  of  the 
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city  of  Richmond,  is  necessarily  an  a<5t  of  annexation.     1868. 
Richmond  and  Henrico    are  distinct  municipalities,     Term. 
separated  in  the  constitution  by  their  boundaries  as  ''^^ 
existing  at  the  adoption  of  the  constitution.     They     Aals. 
have  coterminous  boundaries.     The  extension  of  the    city  of 
boundai  V  of  Richmond  over  any  part  of  the  countv  of     ^^^^: 
Henrico  exscinds  such  part  of  Henrico,  and  annexes 
it   to    the  city   of    Richmond,    with   the   inhabitants    &  als. 
thereon,  as  effectually  as  if  the  vvo^d  annex  had  been  -,,   ^• 
used. 

Previous  acts  of  Assembly,  annexing  parts  of  one 
county  to  another,  eflfected  their  object  by  extending 
the  boundary  of  one  county  over  another.  Acts 
'55-6,  p.  97,  several  cases.  In  all  such  cases  the  ter- 
ritory and  inhabitants  exscinded,  with  the  political 
rights  of  the  latter,  have  been  considered  as  merged 
in  the  county  to  which  they  have  been  annexed.  The 
act  of  Assembly  in  question  bears  on  its  face  such  ob- 
ject and  purpose.  If  a  merger  of  the  annexed  terri- 
tory and  inhabitants,  municipally  and  politically,  had 
not  been  intended,  (with  previous  act  of  Assembly  be- 
fore it  on  this  subject,)  the  Legislature  would  have  felt 
itself  constrained  to  guard  its  own  act  against  such  an 
inevitable  eflFect.  This  they  have  not  done.  It  is 
against  reason  and  authority  to  imply  any  such  pur- 
pose.    30  Barb.  R.  349. 

It  is  contrary  to  the  recognized  rule  for  the  construc- 
tion of  written  constitutions  and  statutes  to  expound 
a  law  in  opposition  to  its  plain  meaning,  in  order  to 
obviate  its  unconstitutionality.  Judge  Shaw  says  : 
"The  act  within  itself  should  make  provision  for  all 
the  changes  which  it  seeks  to  effect  in  the  rights  and  [597 
conditions  of  the  inhabitants;  otherwise,,  th^  act  is  un- 
eonBtitutioTial.,'^^  Judge  Bacon  similiter^  supra,,  30 
Barb.  R.  349.     The  implied  prohibitions  of  the  consti- 
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1868.     tution,  forbidding  the  change  of  tiie  boandaries  of  tbe 
Term,    constitutional  counties  and  cities,  and  certain  limiu- 

'^rz —  tions  being  imposed  on  the  formation  of  new  counties, 
&  als.  power  is  given  in  the  34:th  section  4th  article  of  thft 
City  of  constitution,  under  certain  conditions,  to  dimde  % 
Rich-  county.  Under  these  limitations  and  conditions,  no 
ncib  county  can  be  formed  from  Henrico,  nor  can  it  be 
divided.     Can  it  be  exscinded  at  the  pleasure  of  the 

-,,  ^'  General  Assembly,  and  annexed  to  Richmond?  Ex- 
N  scision  is  a  mode  of  division  which  may  lead  to  the 
destruction  of  a  county ;  this  is  not  the  division  in- 
tended in  the  constitution.  It  would  be  inconsisteBt 
in  the  constitution  to  give  a  qualified  and  conditioial 
power  to  divide  a  county,  and  leave  in  the  same  instru- 
ment a  }  ower  to  exscind  and  divide  witJiout  qualifica- 
tion or  condition.  But  the  county  of  Henrico,  by  the 
foregoing  clause  and  the  necessary  implication  ariaiiig 
under  it,  is  protected  from  any  division  of  her  t«ri- 
tory.  And  the  spirit  and  purpose  of  this  clause  pro- 
tect from  excision  and  annexation,  which  is  the  mort 
enlarged  use  of  the  power  of  division. 

The  county  of  Campbell  is  entitled  to  two  repreeei- 
tatives.  The  4th  article,  2d  section,  last  clause,  pro- 
vides that  the  General  Assemhly  shall  hai^e  powff, 
upon  application  of  a  majority  of  the  voters  of  the 
county  of  Campbell,  to  provide  that  instead  of  the  twso 
delegates  to  be  elected  by  the  said  county,  the  tow 
of  Lynchburg  shall  efect  one  delegate,  and  the  residoe 
of  the  county  of  Campbell  shall  elect  one  delegate. 
The  Legislature,  then,  had  no  power  to  make  this  o- 
rangement  without  specific  authaHty^  although  undff 
this  arrangement  the  county  of  Campell  still  possesni 
her  tvvc   representatives  (Lynchburg  being  a  oompo- 

598]        nent  part  of  the  county  of  Campbell),  and  such  amiifh 
ment  not  affecting  in  the  slightest  degree  the  distfftt- 
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tion  and  apportionment  of  repiesentation  between  the     1868. 
counties  and  cities  named  in  the  constitution.     If  the    Tem. 
county  of  Henrico  contained  a  town  numbering  about  ^^'j — 
half  of  her  population,  the  Legislature  would  have  no     Aals. 
authority  to  transfer  half  of  the  representation,  or  one    city  of 
delegate,  (Henrico  not  having  two  delegates,)  to  such     ^^^^: 
town;  much  less  could  the  town  and  inhabitants  be 
transferred  to  the  city  of  Richmond,   which  possesses     &^al8. 
its  apportioned  share  of  representation.     Nor  could 
such  town,  or  any  part  of  the  county,  be  transferred 
municipally  to  Richmond,  leaving  the  inhabitants  of 
the  annexed  territory  to  exorcise  theii  political  rights 
in  Henrico.     As  before  said,   residence  follows  the 
municipality.     After  annexation,  the  voter  resides  in 
Richmond,  and  must   vote  there,   or  nowhere  else. 
The  case  of  Campbell  shows  that  the  vote  of  Henrico 
cannot  be  severed.     It  is  fait*  to  infer  that  the  voters 
cannot  be  severed — some  voting  in  Henrico  and  some 
in  Richmond — a  county  and  city  having  separate  rep- 
resentation.    This  case  also  shows  that  the  impbed 
prohibition  of  the  constitution  restrains  the  Legislature 
in  a  case  affecting  the  rights  of  a  county  in  a  much 
less  degree  than  the  case  at  bar  affects  the  lights  of 
Henrico.     It  also  shows  that  when  the  voters  of  a 
county  are  authorized  by  the  constitution  to  be  separ- 
ated, the  voters  of  the  entire  county  should  be  con- 
sulted.    Neither  the  voters  of  Jlenrico  nor  Richmond 
have  ever  been  consulted  in  the  form  of  a  vote,  but 
Henrico  has  constantly  protested  against  this  change 
of  boundary. 

Taxes  are  the  food  of  counties,  as  a  necessary  part  of 
the  government.  The  destruction  or  diminution  of  tb^j 
resources  of  taxation  destroys,  or  tends  to  destroy, 
the  county  cr  city  within  which  they  may  be  situated. 
Every  citizen,  as  liable  to  pay  his  share  of  the  public 
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1868.  tax,  State  and  county,  is  interested  in  every  act  ai| 

Te^ra.  question  which  diminishes  the  resources  of  taxi^a 

^  ,  or  in  any  manner  affects  his  interests  as  a  tax-payi] 

&  als.  30  Penn.   R.   24,   35.     Every  citizen  is  interested 

Ci^  of  ^^  fellow-citizen,   as  under  obligation  to  share  tl 

Rich-  burthen  of  taxation.     Vattel,  B.  1,  ch.  20.    The 
scision  from  Henrico  of  fifteen  hundred  acres  of 

A^lfl.^  and  fourteen  thousand  people,  with  all  their  taial 

rpK  ^*  wealth,  seriously  affects  the  tax-payers  who 

The  same  i  .  r   j 

599]        in  Henrico.     The  tax-payers  in  the  annexed  territoi 

are  injuriously  affected  by  forcible  removal  into  a  f< 

eign  jurisdiction,  and  the  imposition  of  heavier 

than  those  imposed  in  Henrico.     These  conseqi 

can  never  be  justly  and  coDstitutionally  produced, 

less  by  voluntary  removal.     Voluntary  residence 

removal  are  attributes  of  personal  liberty,  and 

by  the  first  article  of  itte  Bill  of  Rights.     If  anni 

tioD  in  any  way  is  constitutional,  provision  must 

tainly  be  made  by  the  law  enacting  it,  for  the  prol 

tion  of  these  rights.     If  otherwise  constitutional, 

law  should  make  provision  to  secure  the  rights  of 

county  to  all  public  property  included  within  the 

nexed  territory. 

This  act  of  Assembly  impairs  the  security  otev 
county  creditor's  debt;    and  therefore  violates 
provision  of  the  constitution  of  the    State  and 
United  States  which  forbids  the  inc  pairing  the  obi 
tion  of  contracts.     30   Penn.  R.   36.     That  this 
judicial  question,   reason  and  authority  declare. 
Penn.    R.    24;   Kin7ieij  v.    City  of  Syracuse^  »up 
Crenshaic  v.  Slate  River  Co,^  6  Rand.  64-5. 

The  people  and  property-holders  in  the  annexed 
ritory  cannot  be  held  responsible  for  the  city  debt 
isting  at  the  time  of  annexation,  they  not  incurr 
such  obligation  by  voluntary  removal;  yet  the 
makes  them  so. 
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Daniel^  for  the  appellee.  1868. 

The  boundaries  of  the  city  of  Eichmond  were  fixed    i^rm. 
by   a  committee    before  the  year  1805;    and    these     ^^  , 
boundaries  had  continued  unchanged  until  1867,  when     &  ale. 
the  act  which  is  the  subject  of  consideration  in  these    city  of 
cases,  was  passed.     In  the  meantime,  a  large  popula-     ^^^K" 
tion  had  grown  up  around  the  city,  enjoying  its  bene- 
fits without  its  burthens;  and  the  General  Assembly     <&al8. 
looking  at  the  condition  of  things  as  it  existed,  deemed  The^sam 
it  just  and  expedient  to  eAtend  the  boundaries  of  the        [600 
city,  so  as  to  include  that  population;  and  the  question 
now  before  this  court  is  the  constitutionality  of  this 
law. 

The  first  thing  to  be  done  in  order  to  ascertain 
whether  thig  act  is  unconstitutional,  is  to  look  at  its 
provisions.  It  will  be  found  in  the  sessions  acts  of 
1866-67,  p.  635.  The  first  and  second  sections  merely 
extend  the  limits  or  the  city;  the  third  section  exempts 
the  persons  and  property  within  the  district  added  to 
the  city  from  liability  for  the  then  existing  city  debt 
for  five  years;  and  the  fourth  section  provides  that 
the  taxes  levied  upon  persons  and  property  within  this 
district  shall  for  three  years  be  applied  to  the  improve- 
ment, protection  and  police  of  the  district  so  annexed ; 
the  fifth  and  sixth  sections  only  refer  to  the  collection 
of  unpaid  due«,  and  the  county  levy  of  the  year ;  and 
the  seventh  section  provides  for  the  representation  of 
the  inhabitants  of  this  district  in  the  Council  of  the 
city.  In  all  the  act  there  is  not  a  word  about  voting, 
or  the  political  relations  of  this  annexed  district;  but 
the  act  simply  extends  over  it  the  corporate  franchises 
of  the  city;  and  this  is  a  power  exercised  ab  urhe  con- 
dita  unchallenged  until  now. 

A  subject  like  this  purely  political,  affecting  the 
General  Assembly  itself,  which  has  been  acted  on  un- 
VoL,  xviii — 81 
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1868.     der  all  constitutions,  and  through  every  period  of  our 

Terai.    liistory,  both  as  a  colony  and  a  State,  has  obtained 

~~Z~: — something  like  judicial  construction     Even  in  ordi- 

&  ale.    nary  cases  the  courts  will  be  slow  to  pronounce  an  act 

City  of   ^^  ^^^  legislative  department  of  the  government  an- 

I^ich-     constitutional.     Fletcher  v.   Peck,  6  Cranch's  K.  87. 
niond. 

And  ho*v  much  more  cautious  will  they  be  in  such  a 

&^^  case  ag  this,  which  involves  the  constitution  of  a  co- 
-,.   ^'       ordinate  department  of  the  government;  if,  indeed,  it 
601  j        may  not  be  considered  as  beyond  the  jurisdiction  of 
judicial  tribunals. 

It  is  only  necessary  to  examine  this  act  to  see  that 
it  does  not  attempt  to  disturb  any  political  relations. 
As  to  voters  and  voting,  it  is  perfectly  silent;  and  it 
has  effected  no  change  in  this  respect,  unless  it  is  a 
legal  constitutional  sequitur  from  what  it  does.  What 
then  is  the  complaint  ?  It  is  said  it  was  against  the 
consent  of  the  people  of  Henrico,  and  of  the  district 
annexed.  Does  the  validity  of  a  law  depend  upon  the 
consent  of  the  people  of  a  county,  or  c>f  a  small  part 
of  a  county  ?  If  it  does,  then  ^  hat  law  in  the  statute 
book  is  valid  ?  How  many  of  the  acts  found  there 
were  passed  by  a  unanimous  vote  ? 

But  it  is  said  that  it  violates  certain  mandates  of 
the  constitution;  that  when  the  city  of  Richmond  and 
the  county  of  Henrico  were  put  into  the  constitution, 
they  were  fixed  beyond  the  power  of  change,  either 
as  to  names  or  boundaries.  If  the  counsel  for  the  ap- 
pellants is  correct,  there  is  no  power  that  can  alter, 
by  a  hair's  breadth,  the  line  which  divides  the  city 
and  the  county,  though  it  may  be  the  wish  of  every- 
body that  the  change  should  be  made.  And  yet  it 
has  been  the  practice  of  the  Legislatuie,  from  the  year 
in  which  the  colony  became  a  State,  and  even  before 
that  day,  tc  make  these  changes.     And  this  restric- 
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tion  upon  a  power  which  has  been  at  all  times  recog-     1868 
nized,  and  at  all  times  acted  upon,  is  to  be  effected    xera. 
not  by  any  express  prohibition,  not  even  by  any  pro-    ^  , 
vision  of  the  constitution  having  reference  to  the  sub-    &  als. 
ject,  but  is  to  be  implied  from  provisions  relating  to    city  of 
entirely  different  subjects,  and  having  entirely  differ-    ^^^^ 
ent  objects  in  view.     Such  a  conclusion  is  at  war  with 
every  sound  principle  of  construction ;  and  is  expressly     &  als. 
condemned  by  the  Court  of  Appeals  in  the  case  of  xhe^me 
the  County  Levy.  5  Call  139.  [602 

The  counsel  for  the  appellants  insists  that  a  strict 
rule  of  construction  is  to  be  applied  to  the  constitu- 
tion, both  to  its  grants  and  its  piohibitions.  Apply 
the  rule,  and  it  will  scarcely  effect  his  object.  The 
State  constitutions  are  not  grants  of  power,  but  re- 
strictions upon  power.  The  State  governments  have 
all  the  political  power  not  taken  from  them  by  the 
constitution  of  the  State,  or  of  the  United  States. 
The  constitution  of  the  United  States  does  not  affect 
this  question;  and  it  certainly  is  a  sound  rule  that  co 
restrict  a  power  which  has  existed  and  has  been  acted 
on  from  the  foundation  of  the  government,  the  inten- 
tion to  do  so  must  be  clearly  expressed. 

The  constitution  does  put  a  restriction  on  the  pov^  er 
to  divide  counties.  To  the  extent  of  that  restriction 
the  power  is  now  taken  away;  but  within  it  the  power 
exists,  and  has  been  frequently  exercised;  not  by  vir-. 
toe  of  a  grant  of  power^  but  because  of  its  previous 
existence.  Now  the  power  to  change  county  lines, 
and  to  establish  cities  and  towns,  and  extend  their 
limits,  has  always  existed,  and  the  constitution  puts 
no  restriction  upon  that  power.  If  it  was  intended 
to  take  away  this  power  from  the  General  Assembly, 
or  to  restrict  it,  would  it  not  have  been  done  express- 
ly, as  was  done  in  relation  to  the  formation  of  counties. 
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1868.         But  it  is  said  that  the  cities  and  counties  to  which 
Term,     representation  has  been  given  by   the  constitution, 

~^"^T  constitutes  them  an  essential  part  of  the  fabric  of  go?- 
&al8.  ernment;  and  they  must  remain  in  all  respects  of 
City  of  name  and  boundary  as  they  then  existed ;  and  this,  it 
^^^^"     is  said,  distinguishes  the  present  constitution  from  its 

predecessors. 
&  als.        It  is  only  necessary  to  look  at  a  map  of  the  State  to 

The^m   ^^  satisfied  that  representation  was  not  based  npcm 
territory.     It  is  only  necessary  to  examine  the  census 

603]  of  1850,  to  be  satisfied  that  it  was  not  based  upon 
population ;  and  it  is  only  necessary  to  examine  the  , 
returns  in  the  Auditor's  office,  tc  b3  convinced  that  it 
was  not  based  upon  taxation.  And  it  is  most  ob?iou3 
that  the  representation  was  distributed  among  the 
cities  and  counties,  because  we  had  always  been  ac- 
customed to  it,  and  it  was  most  convenient  to  be  done 
in  that  way ;  and  it  was  distributed  not  with  reference 
to  any  precise  boundaries  of  the  cities  or  counties, « 
to  their  population  or  taxation,  but  with  the  purpose 
to  ^ive  a  fair  representation  to  the  different  sectioK  dt 
the  State. 

If  there  is  any  ground  for  the  assumption,  thit 
under  the  constitution  of  1851  and  1864  the  bounda- 
lies  of  the  counties  are  unchangeable,  it  equally  ap- 
plies to  all  the  previous  constitutions.  The  first  pi*- 
vided  generally  for  county  representation,  and  gai 
to  AVest  Augusta  two  delegates.  When  that  coi 
tion  was  adopted,  the  boundaiies  of  West  A 
were  as  ceitainly  defined  as  were  those  of  Henrico 
1851  or  1864;  and  yet  forty  counties  or  more 
carved  out  of  West  Augusta,  on  each  occasion  d 
ing  its  boundaries;  and  still  it  was  West  A 
until  it  became  simply  Augusta.  By  the  constii 
of  1831,  the  State  was  divided  into  four  districts, 
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the  representation  apportioned  among  these  districts;     1868. 
and  these  distributed  among  the  counties  and  cities  of    xem. 
the  districts  respectively — to  each  county  a  certain  "^"7 
number  of  delegates.     And  although  there  was  a  pro-     &  als. 
vision   for  lepresentation   when  a  new   county  was    cityof 
formed,  nothing  is  said  about  changing  che  boundary     ^^^^" 
lines  of  counties;  and  yet  there  were  numerous  in- 
stances of  such  changes  between  1831  and  1851 .     And     &  als. 
^inue  the  adoption  of  the  constitution  oi   1851,  ^l^^re  ,j,jj^^^ 
!iave  been  some  six  or  eight  instances  of  the  kind ; 
aobody  ever  doubting  the  pov\er,  or  supposing  that 
inch  changes  violated  the  mandates  of  the  constitu- 
;ion. 

This  idea  of  the  sanctity  of  county  boundaries  seems  [604 
.0  be  based  upon  the  notion  that  a  county  loses  its 
dentity  by  the  change  of  its  boundaries.  But  a 
oanty  is  no  such  rickety  bantling.  The  State  of  Vir- 
;inia,  as  a  political  entity,  of  April  17th,  1861,  was 
he  State  of  Virginia  of  the  4th  of  July,  1776;  though 
he  had,  in  the  meantime,  given  the  northwest  to  the 
"nion,  and  had  established  her  daughter  Kentucky  as 
n  independent  State.  North  Carolina  is  North  Caro- 
na  still,  though  she  no  longer  embraces  Tennessee 
itfain  her  borders;  and  Alabama  and  Mississippi  have 
ot  been  brought  into  existence  at  the  expense  of  the 
olitical  being  of  their  mother  Georgia;  Maine  is 
laine  still,  though  she  lost  a  part  of  her  territory 
nder  the  Ashburton  treaty.  And  so  it  is  with  coun- 
es.  Kanawha,  as  a  political  entity,  is  Kanawha 
ill,  though  a  dozen  counties  has  been  taken  oflf  from 
3r;  and  certainly  T^azewell,  and  Giles,  and  Randolph, 
id  Preston,  and  Monroe,  and  Craig  have  none  of 
lem  lost  their  being  because  some  change  has  been 
ade  in  their  boundary  lines.  This  question  has  been 
rikingly  illustrated  in  the  case  of  Tli£  Harrison  Jus- 
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1868.  tices  V.  Holland^  3  Gratt.  247.     The  General  Assem 

Term.  ^Jy  passed  ED  act  I'equiring  the  owners  of  mill 

^  ^  on  Simpson's  creek,  in  the  county  of  Harrison,  to  po 

&  als  sluices  in  their  dams,  for  the  benefit  of  navightioi 

City  of  and  pro\'iding  that,  when  the  work  was  doDe, 

l^^ch-  county  court  of  Hairison  should  lay  a  levy  and  pa 

the  expenses  incurred  by  the  different  owners  of  th 

&al8.  dams.     Before  the  work  was  completed,  two  countifl 

rj,,J'       had  been  taken  off  from  Harrison.     And  yet  the  oom 
ine  same  -^ 

held  that  the  county  of  Harrison  was  still  the  count 
of  Harrison,  and  must  lay  the  levy  and  pay  ihe 
penses. 

The  counsel  for  the  appellants  has  great  appreheo 
sions  of  the  abuse  ol  this  power;  and  argues,  fiom 
possibility  of  its  abuse,  against  its  existence.  Td 
same  argument  may  apply  to  all  other  powers.  Th 
605]  power  of  taxation  may  be  greatly  abused;  thetaa 
tion  by  license  has  been  most  grossly  abased,  as  ma 
be  seen  by  turning  to  the  tax  laws  of  1852,  and 
subsequent  date;  and  yet  nobody  has  ventured  t 
question  their  constitutionality.  Tne  reply  to^  sdi 
arguments  is,  that  free  institutions  are  based  upon  th 
axiom  of  the  capacity  of  man  for  self-government 
and  that  rests  upon  his  intelligence  and  virtue, 
these  are  not  sufficient  to  direct  the  govenfflw 
aright,  and  to  restrain  it  from  the  perpetration  c 
wrong,  then  the  whole  system  is  a  tailure,  and  t 
must  resort  to  a  master  to  protect  us  from  ourselves 

As  to  the  cases  which  have  been  cited  by  thecsoai 
sel  for  the  appellants,  from  Massachusetts  and  Xei 
York,  an  examination  of  them  will  show  that  the 
are  based  upon  the  peculiar  provisions  of  the  constiu 
tions  of  these  States,  and  are  wholly  inapplicable  i 
Virginia.  And  if  this  were  not  so,  then  the?  ■ 
utterly  inconsistent  with  the  principles  which  hit 
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been  recognized  and  acted  on  in  Virginia  during  the     1868. 
whole  period  of  our  political  existence.     But  even    Term, 
these  cases  are  authority,  if  authority  were  wanting,    ^^^^ 
for  eveiything  that  has  been  done  by  the  act  now     &  als 
under  consideration;  and  fully  justify  the  addition  of    city  of 
the  territory  and  people  of  the  annexed  district  to  the    ^q^^" 
city  of  Richmond  for  all  municipal  purposes.     And  I 
will  add,  in  conclusion,  what  I  should  have  said  be-     &al8. 
fore,  that  the  mandates  of  the  constitution,  on  which  xhe^me 
the  counsel  for  the  appellants  relies,  all  of  them,  have 
reference  to  the  political  and  judicial  departments  of 
the  government,  and  can  in  no  wise  apply  to  restrain 
the  legislative  control  over  the  counties  and  cities  in 
their  municipal  concerns. 

Rives,  J.  These  cases  present  for  consideration,  in 
two  aspects,  the  constitutionality  of  the  act  of  As- 
sembly, passed  13th  February,  1867,  extending  the 
limits  of  the  city  of  Richmond.  In  the  firsts  the 
plaintiffs  in  error,  as  residents,  voters,  tax-payers  and  [606 
property- holders  in  the  county  of  Henrico,  and  credi- 
tors of  the  same,  complain  that  this  act  violates  their 
constitutional  rights  in  these  several  capacities  by  the 
withdrawal  of  population  and  the  resources  of  taxa- 
tion from  the  county,  the  disturbance  of  their  rights 
of  representation,  the  augumentation  of  their  county 
levies,  and  the  diminution  of  county  receipts.  In  the 
second^  the  plaintiflFs  in  error  are  within  the  annexed 
territory,  and  as  such  object  to  the  competency  of  the 
Assembly,  by  this  act,  to  disturb  their  electoral  privi- 
leges and  relations,  and  to  subject  them  to  the  in- 
creased burthens  of  the  city  government. 

It  is  agreed  by  the  counsel  here,  that  the  effect  of 
this  act  is  to  annex  to  the  city  about  fifteen  hundred 
acres  of  territory  that  had  been  already  laid  cflF,  built 
up  and  densely  populated  as  suburbs  of  the  city,  and 
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1868.     to  take  within  these  new  limits  a  population  of  about 
Term,    fourteen  thousand.     The  new  boundary  also  cuts  off 

~^~ —  from  the  citv  and  adds  to  the  county  about  one  acre. 

Wade 

&  als.    There  was  no  vote  taken  at  any  time  in  these  separate 

City  of   communities  upon  the  question  of  annexation;  so  that. 

Rich-     fpQjj3  all  ibat  appears  in  this  case,  it  may  be  assumed 

as  done  m  invitos.     These,  therefore,  are  the  princi- 

l.  als.     P^J  ^^d  material  results  of  this  act  of  Assembly,  and 

-,.  ^-       the  facts  of  this  case. 
The  same 

The  act,  the  constitutionality  of  which  is  questioned 
in  these  cases,  was  passed  Februray  13,  18G7,  and  is 
entitled  "an  act  to  extend  and  define  the.  boundaries 
of  the  city  of  Richmond.''  Sess.  Acts  1866-7,  p. 
635.  The  first  and  second  sections  prescribe  the  new 
boundaries  of  the  city,  as  extended,  without  any  men- 
tion of  the  parts  of  Henrico  thereby  annexed  to  the 
city,  or  of  the  small  part  exscinded  from  the  city  and 
added  to  the  county.  For  such  facts,  as  already 
stated,  we  have  the  authority  only  of  the  agreed  state- 
ment of  the  counsel  here.  The  third  section  exempts 
the  inhabitants  of  the  annexed  territory  for  the  period 
607J  of  five  years  from  liability  for  the  anterior  city 
debt,  or  its  interest;  the yb«^/'M  appropriates  the  taxes 
of  such  inhabitants,  for  three  years,  to  the  impio ve- 
ra ent,  protection  and  police  of  their  district;  ihejifth 
empowers  the  sherifiF  and  other  collectors  of  the  county 
of  Henrico  to  collect  public  dues  or  officers'  fees  un- 
paid at  the  commencement  of  the  act;  the  sixth  pro- 
vides for  the  (collection  by  the  authorities  of  Henrico 
county,  within  the  annexed  territory,  of  the  county 
levy  for  the  year  1867,  and  exempts  the  persons  and 
property  therein  from  city  t^xes  for  that  year;  the 
seventh  directs  the  City  Council  to  provide  for  the  rep- 
resentation in  that  body  of  the  inhabitants  thus  added 
to  the  city;  finally,  the  eighth  section,  which  is  the 
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commencing  clause  of  the  act,  gives  it  eflfect  from  the     1868. 
1st  July,  1867.     This  is  literally  the  whole  of  the  act.     xerai. 

The  qcestions  growing  out  of  it,  now  presented  for  ~^^ — 
our  consideration,  may  be  resolved  into  three  classes;     Aals. 
first,  those  aflFecting  the  political  state  of  the  inhabi-    city  of 
tants  of  the  county  transferred  to  the  city ;  secondly,     ^^^^' 
the  allegations  of  permanency  and  unchangeableness 
of  the  counties  and  cities  named  in  the  constitution;     &al8. 
and  thirdly,  those  relating  to  the  power  of  the  Assem-  ^j^  ^* 
bly ,  by  any  process  of  annexation,  to  render  the  citizen 
liable  to  other  and  greater  taxes  than  those  incident 
to  the  local  administration  under  which,  it  is  assumed^ 
he  was  permanently  placed  by  the  constitution.     Great 
latitude  has  been  allowed  to  the  discussion  of  these 
questions;  the  counsel  for   the  plaintiff  in  error  has 
been  twice  heard  at  great  length;  and  his  views  pressed 
with  an  earnestness  that  attested  the  strength  of  his 
convictions.     We  are  also  told  that  the  same  argu- 
ments were  addressed  to  both  branches  of  the  General 
Assembly;  so  that  this  act  was  not    passed  without 
controversy,  nor  without  the  fullest  consideration  of 
its  merits.     The  magnitude  of  the  interests  involved, 
the  nature  of  the  rights  affected,  and  the  natural  ex- 
citement  of  interested  speculations  on    the  subject,        [608 
have  imposed  upon  us  the  duties  of  careful  delibera- 
tion and  patient  investigation.     If  we  do  not  experi- 
ence  the  difficulties  and   doubts  that  have   been  ex- 
pressed upon  this  subject,  it  does  not  arise  from  inat- 
tention to  the  arguments  adduced,  or  the  authorities 
cited.      We   have   given  to  these  full  consideration. 
We  do  not  propose  to  leview  them  at  length,  or  in 
detail;  but  a  concise  statement  of  the  results  at  which 
we  have  arrived,  and  our  reasons  therefor,  will  suffice 
to  show  that  they  have  not  been  pretermitted  in  our 
examination  of  these  cases. 

Vol.  XVIII — 82 
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1868.  1.  Our  first  enquiry  is  into  the  effect  of  this  act 

Term,  ^pon  the  right  of  voting  and  of  repiesentation  per- 

~~^~.  taining  under  the  constitution  to  the  inhabitants  of 

&  als.  the  annexed  territory.     It  has  been  seen  that  the  act 


V. 


City  of   is  wholly  sUenl  upon  this  subject.     If,  therefore,  their 

Rich-     rights  and  duties  in  this  respect  are  at  all  disturbed, 

it  is  due  to  this  silence^  and  not  to  any  enactment  of 

&  als.    ^^  '3»w,     But  can  such  an  effect  legitimately  ensue 

^.  ^-     ^  from  such  a  cause  ?     We  find  opposed  to  it,  the  prac- 
tice of  the  General  Assembly — ^see  note  to  Code  of 
1860,  p.  39,  where  instances  are  given,  in  the  forma- 
tion of  new  counties  under  the  constitution  of  1851, 
of  acts  failing  to  prescribe  how  the  people  should  vote; 
and  where,  as  a  consequence  thereof,  they   were  left 
to  vote  with  the  counties  from  which  they  were  taken. 
If  it  be  conceded,  as  perhaps  it  ought  to  be,  that  vot- 
ing'and  representation  are  rights  territorially  ordained 
and  adjusted  by  the  constitution,  and  as  such,  cannot 
be  altered  by  the  Assembly,  it  would  be  a  violent  pre- 
sumption to  infer  from  the  silence  of  the  act,  that  it 
designed  to  interfere  with  these  irghts.     The  reason- 
able inference  is  directly  contrary,     rhey   were  left 
where  the  constitution  placed  them;  there  was  no 
necessity  to  indicate  by   law,  upon  such  an  event, 
where  the  people  were  to  vote,  or  how  they  were  to 

609 J  be  represented.  The  constitution  was  the  only  rule 
upon  that  head;  and  however  or  wherever  the 
boundaries  of  the  city  might  be  extended,  the  citizens 
of  Henrico  on  the  one  hand,  and  of  Richmond  on  the 
other,  were  to  vote  and  to  be  represented  as  the  con- 
stitution appointed.  Instead  of  making,  as  we  are 
plainly  required  to  do,  all  reasonable  presumptions 
and  fair  inferences  to  sustain  the  constitutionality  of 
a  law,  we  should  disregard  the  obvious  import  of  the 
act,  and  the  respect  we  owe  a  co-ordinate  branch  of 
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the  government,  by  attributing  to  this  silence  an  im-     1868. 
plied  direction,  in  derogation  of  the  constitution,   to    Term. 
vote  and  be  represented  along  with  the  new  coramuni-  ~^^^J^ 
ties  thus  created.     A  descent  respect  for  the  Assein-     &  ale. 
bly,  that  passed  this  act  upon  lull  advisement,  forbids    city  of 
us  to  suppose  that  thoy  thereby  intended  to  incorpo-    ^^^'|j{ 
rate  with  the  city  and  county  respectively  the  added 
inhabitants,  for  the  purposes  of  voting  and  representa-     &  als. 
tion,  as  well  as  municipal  government.     The  latter  xhe^eame 
was  the  object  of  the  law ;  the  former,  apart  from  it 
and  beyond  it.     What  reason  can  be  given  that  the 
political  status  of  these  citizens  should  not  remain  the 
same  after  as  before  the  act  ?     True,  their  municij)al 
government  was  changed ;  citizens  of  Henrico  ceased 
to  be  such,  and  became  citizens  of  Kichmond  to  that 
end   alone,  and  vice  versa;  but  constitutional  limits 
still  remained  for  the  exercise  of  constitutional  rights, 
and  the  enjoyment  of  constitutional  privileges.     If  it 
could  be  said  that  this  act  did  anything  to  obstruct 
these  rights,  or  in  any  way  render  them  impracticable, 
the  case  would  be  different;  but  inasmuch  as  these 
people  can,  without  difficulty  or  uncertainty,  vote  and 
be  represented  as  the  constitution  ordains,  it  is  fair  to 
say  that  their  rights  in  this  respect  are  not  disturbed 
by  this  act,  but,  as  in  other  cases,  remain  the  same. 
I  cannot  believe  that  this  act  would  have  been  assailed 
in  this  particular,  if  it  were  not  for  the  authority  of 
adjudged  cases  in  Massachusetts  and  New  York,  that 
are  earnestly  claimed  to  be  decisive  upon  this  point.        |610 
Accustomed,  as   we  are,  to  pay  great  respect  to  the 
decisions  of  courts  of  sister  States,  we  of  course  incur 
the  obligation  of  making  proper  discriminations,  and 
avoiding  the  too  common  danger  of  a  wrong  applica- 
tion of  the  rulings.     Keeping  in  view  this  obvious 
duly,  let  us  first  examine  the  case  of  Warren   and 
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18H8.  others  V.  The  Mayor  and  Aldermen  of  Charlestmcn^  2 
Term.  Griay's  R.  84.  In  this  case,  the  act  for  the  annexa- 
tion of  Charleslown  to  Boston  was  held  to  be  nncon- 


Wade 

&  als.     stitutional,  because  it  undertook  to  erect  the  territory 


V. 


City  of   of  Charlestown  until  the  next  decennial  census,  into 
^^^^;     a  representative  distiicc,  whicn  is  neither  a  town  nor 

mond.  »  ' 

a  city,  and  contains  no  adequate  provisions  to  secure 
&  als.     to  the  inhabitants  of  Charlestown  their  rights  to  elect 

The^same  representatives  and  senators  in  the  geaeral  court  and 
representatives  in  Congress.  This  act,  while  it  merged 
the  city  uf  Charlestown  into  the  city  of  Boston,  par- 
ported  to  reserve  the  electoral  rights  of  the  former,  as 
if  the  law  had  not  been  passed;  but  this  reservation 
was  alleged  to  be  futile,  b'^.cause  no  provision  was  or 
could  be  made  under  the  constitution  to  give  it  va- 
lidit}'.  Chief  Justice  Shavv,  in  his  opinion,  p.  99, 
stated  the  principal  ground  on  which  the  constitution- 
ality of  the  act  was  assailed,  to  be  '*that  the  main 
scope  and  object  of  the  act  is  to  annex  the  city  of 
Charlestown,  with  its  territory,  property  and  inhabi- 
tants, to  the  city  of  Boston;  and  lo  annul  the  chartei 
of  the  city  of  Chaiiestown;  whereas  Boston  and 
Charlestown  are  now  separate  municipal  corporations, 
constitute  several  representative  distiicts  for  the  elec- 
tion of  separate  representatives  to  the  general  coart, 
belong  to  distinct  counties,  constitute  parts  of  distinct 
representative  districts  for  the  choice  of  representa- 
tives in  the  Congress  of  the  I  nited  States,  and  yet  no 
adequate  provision  is  made,  in  the  act  in  question,  for 
the  exercise  and  security  of  the  political  and  constitu- 
tional rights  of  the  citizens  of  Charlestown,  after  the 

611]  merger,  which,  by  the  act,  is  to  take  effect  immediately 
on  the  issue  and  publication  of  the  certificate  of  the 
Secretary  of  the  Common weatlth  that  the  act  has  been 
accepted."     This  objection   was   sustained,   and  for 
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reasons  peculiai  to  Massachusetts,  and  inapplicable  to     1868. 
us.     They  wero  predicated  of  the  peculiar  provisions    Term, 
of  the  Massachusetts  constitution  upon  the  subject  of  "^"T 
representation.     Representation  was  declared  to  be  a     &al8. 
corporate  right  attached  to  the  town  as  a  corporation,    c,ty  of 
and  not  to  any  inhabitants  or  territory,  and  can  only     ^*^*^" 
be  exercised  in  a  corporate  capacity.     7  Mass.  R.  526; 
15  Mass.  R.  537;  and  3  Pick.  R.  519.     To  this  cor-  '^&^X^ 
porate  right  of  representation  was  annexed  the  corpo-  rrhe^me 
rate  privilege  of  determining  whether  the  town  will 
send  any,  and  how  many  representatives.     Under  the 
constitution,  the  representative  must  be  an  inhabitant 
of  the  town  for  which  he  is  chosen;  the  voter  must 
vote  in  the  town  within  which  he  resides;  the  towo 
may  be  fined  for  neglect  to  send  representatives,  &c. , 
&c.     All  these  requirements  of  the  constitution,  it 
will  be  seen,  were  distinctly  contravened  by  the  anni- 
hilation of  the  city  of  Charlestown,  and  its  merger  in 
the  city  of  Boston.     The  inhabitants  of  the  city  of 
Boston  could  not  decide  for  the  extinct  city  of  Char- 
lestown, how  many  representatives  the  latter  should 
send  to  the  general  court;  nor  be  fined  for  the  neglect 
of  the  latter  to  send  any;  nor  could  it  be  held  that  a 
resident  of  Boston  was  a  voter  in  Charlestown,  or  eli- 
gible as  a  representative  therefor.     It  seems  to  me, 
therefore,  to  have  been  properly  ruled  in   this  case, 
that   while  the  rights  of  voting  and  representation 
were  notainally  reserved  as  they  formerly  stood,  they 
were  in  truth  abrogated,  or,  at  least,  incapable  of  be- 
ing  enforced   according   to   the   constitution.       The 
opinion  of  the  Judges,  6  Cush.  R.  578,  was  distinctly 
approved,  whereby  it  was  declared  competent  by  the 
Legislature  to  change  the  boundaries  of  towns  for 
general  municipal  purposes,   provided  the  territory        [<n2 
thus  set  off  from  one  town  to  another,  or  the  different 
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1868.     portions  of  territory  of  which  any  new  town  was  com- 

Tem.    posed,  should,  by  proper  provisions  in  the  act,  until 

'Tr"T —  the  next  decennial  census  and  apportionment  of  rep- 

&  als.    reseotatives,  be  and  remain  a  part  of  the  town  from 

City  of   which  they  were  respectively  taken,  for  the  purpose 

^*^^"     of  electing  representatives. 

mond.  or  .        ,  .        j.     i 

A  further  objection  to  the  const itutionaltiy  of  the 

&al8.    act  arose  fiom   its  failure  to  provide  any  means  by 

^.   ^'       which  the  inhabitants  of  Charlestown,  after  the  an- 

The  same 

nexation,  could  participate  at  all  in  the  election  of 
representctives  to  Congress.  Charlestown  was  in  Dis- 
trict No.  7,  and  the  city  of  Boston  divided,  with  six 
wards  in  one  district,  and  six  in  another.  The  diffi- 
culty attributable  to  this  failure  or  silence  of  the  law 
is  thus  stated  by  Chief  Justice  Shaw,  p.  105:  *' After 
the  annexation,  the  inhabitants  of  the  territory,  now 
Charlestown,  although  it  might  still  be  considered  as 
part  of  District  No.  7,  would  have  no  right  and  no  power 
to  vote  in  that  district,  because  the  town  of  Chariee- 
town,  as  an  organized  body,  with  its  officers,  would 
no  longer  exist  to  call  meetings  and  receive  and  cer- 
tify votes;  and  no  authority  is  conferred  on  the  mayor 
and  aldermen  of  Boston,  or  any  other  officer,  to  per- 
form these  duties.  They  could  not  vote  with  Boston, 
because  Boston,  as  a  municipal  corporation,  does  not 
form  a  representative  district,  and  its  twelve  wards 
are  distributed  and  appropriated  in  other  districts. 
No  provision  is  made  for  the  uniting  of  the  two  Char- 
lestown wards  with  any  corporation  or  organized  body 
for  electing  members  of  Congress;  the  inhabitants, 
therefore,  for  the  time  being,  and  for  an  indefinite 
term  of  time,  would  in  this  respect  be  wholly  disfran- 
chised. It  is  no  answer  to  say,  that  this  is  a  defect 
which  may  be  amended  by  the  Legislature;  it  would 
depend    wholly  ou    the   will  of  a  future  Legislature 
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whether  to  amend  it  or  not,  whereas  the  act  within     1868. 

itself  should  make  provisions  for  all  the  changes  which    Tem. 

it  effects  in  the  rights  and  condition  of  the  inhabi-  "zz^^ — 

°  Wade 

tants."  ifcals. 

The  case  of  Kinney  v.  Citi/  of  Syracuse^  30  Barb.  Q\^y  ^f 

R.  349,  is,  in  like  manner,  founded  on  a  special  pro-  ^^^^" 

vision  of  the  constitution  of  New  York,  declaring  that 

the  Assembly  districts,  when  once  fixed  and  deter-  ^^^ 

rained  bv  the  Board  of  Supervisors,  shall  remain  v/n-  -,.   ^• 

^  '  The  same 

altered  until  the  next  decennial  enumeration  In  con-  [fi  1 3 
sequence  thereof,  it  was  held,  that  the  annexation  of 
a  part  of  the  city  of  Syracuse  to  the  adjoining  town 
of  Dewitt,  whereby  two  Assembly  districts  were 
altered  without  any  provision  being  made  in  respect  to 
the  political  status  of  the  inhabitants  of  the  exscinded 
and  annexed  tenitory,  or  defining  their  rights  in  ref- 
erence to  the  Assembly  districts,  or  the  manner  in 
which  they  should  participate  in  the  election  of  repre- 
sentatives from  the  several  districts,  was  unconstitu- 
tional and  void  Judge  Bacon,  in  delivering  the 
opinion  of  the  court,  admitted  that  the  power  to  cre- 
ate towns  or  to  change  their  boundaries  is  legislative 
in  its  character,  and,  irrespective  of  any  provision 
which  would  control  or  circumscribe  it,  must  lest  in 
the  discretion  of  the  Legislature  as  to  the  time  and 
manner  of  its  exercise;  but  held  that  this  power  »vas, 
in  this  instance,  restricted  by  the  precise  constitutional 
provision  already  quoted. 

I  have  thus  stated  at  some  length  the  giounds  and 
principles  of  these  decisions,  that  it  might  be  apparent 
how  inapplicable  they  are  to  the  case  at  bar.  The 
cases  are  wholly  dissimilar.  The  Massachusetts  case, 
which  was  the  leadmg  one,  rests  on  the  practical  in- 
adequacy of  the  provisions  made  by  the  law  for  the 
fulfillment  of  the  constitutional  rights  nominally  saved 
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1868.     by  it,  and  its  total  failure  to  secure  the  means  or  ap- 

Term.     point  the  mode  of  electing  representatives  to  Congre^ 

"^rZ      ^^  the  districts  thus  confounded;  and  the  New  Yoik 
Wade  ,      .       ' 

&  ale.  case  on  an  express  pronibition  of  the  constitution. 
City  of  ^^t  ^o  such  difficulties,  obstructions  or  prohibitions 
^^^**V     exist  here.     It  cannot  be  said,  that  the  voters  of  Hen- 

mond.  ' 

rico  are  prevented  by  this  act  of  annexation  from  par- 
ikeAa^  ticipating  in  the  same  elections,  and  having  the  same 

The^same  ^^S^^^  ^^  representation  as  appertained  to  them  before. 

614]        The  8ile?i€e  of  the  act  is  as  potential  to  leave  them  in 
possession  of  these  rights  as  a  special  and  express  en- 
actment that  it  was  not  thereby  designed  to  change 
the  constitutional  arrangement  for  voting,  representa- 
tion and  courts.     Had  such  an  express  enactment  been 
made  in  this  statute,  no  exception,  I  presume  would 
have  been  made  to  its  constitutionality  on  this  score; 
but,  I  confidently  submit   its  silence  is  of  equivalent 
import  ^nd  force,  because  the  inference  is  irrestible, 
that  these  rights,  not  being  amenable  to  legislation, 
w  ere  left  to  exist  under  the  constitution  as  they  did, 
more  especially  as  under  our  policy  no  new  provisions 
of  law  were  required  to  meet  and  adjust  these  changes 
of  boundaries  and  municipalities.     But  does  not  the 
history  of  the  times  furnish  an  explanation  and  excuse 
for  the  silence  of  the  act  in  this  respect  ?     The  State 
had  not  as  yet  been  recognized  by  the  authorities  of 
the  United  States  since  the  overthrov^  of  the  Confede- 
racy, tc  which  it  had  attached  itself.     A  gereral  ex- 
pectation existed  of  the  necessity  of  a  speedy  change 
of  its  constitution;  and  before  the  passage  of  this  ax;t, 
the  agitation  commenced  in  Congress,  which  resulted 
in  the  passage  of  the  act  of  Congress  of  Maich    2, 
1867,  "to  provide  for  the  more  efficient  government 
of  the  rebel  States.     This  act  proceeded  upon  the  re- 
cital that  ''no  legal  gDvernments"  existed  in  these 
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States,  Virginia  included,  and  as  a  means  of  ''preserv-     1868. 
ing  peace  and  good  order  in  said  States  until  loyal  and    xem. 
republican  State  governments  can   be  legally  estab-     ^  , 
lished,'-  erected  them  into  military  districts,  and  sub-     Aals. 
ordinated  the  existing  governmetts  to  military  au-    city  of 
thority.     The  fifth  section  of  this  act  contemplated     ^*^^" 
the  formation  of  new  constitutions  for  these  Stat*^s, 
and  oidained  the  mcde  and  conditions  of  framing  and    &  als. 
ratifying  them.     The  Governor  of  this  State  immedi-  The^^e 
ately  communicated  this  act  to  the  Assembly,  which,        [615 
after  the  expiration  of  its  constitutional  term,  had 
just  been  recalled,  and  urged  them  to  provide  for  the 
call  of  a  convention  in  conformity  therewith.     A  bill 
to  this  end  passed  the  Senate,  but  its  fuither  progress 
was  arrested  by  the  act  of  Congress  of  the  23d  March, 
1867,  which,  by  establishing  all  the  agencies  necessary 
to  the  call  of  this  convention  under  the  superintendence 
and  management  of  the  military  commanders,  wnolly 
superseded  the  functions  of  such  a  bill.     From  this 
contemporaneous  history,  it  is  reasonable  to  infer  that 
the  General  Assembly  then  regarded  the  existing  gov- 
ernment of  the  State  as  provisional  and  temporary, 
and  did  not  recognize  (as  it  otherwise  might  have  done 
under  a  greater  prospect  of  permanency)  the  necessity 
or  propriety  of  making  express  provision  for  the  short 
period  preceding  a  new  organization  of  the   State. 
The  absence,  therefore,  of  these  provisions  is  sulRci- 
ently  accounted  for  by  the  remarkable  circumstances 
under  which  the  Assembly  was  legislating;    and  it 
seems  to  me  to  militate  against  the  deference  we  are 
accustomed  to  pay  to  our  law-makers,   to  construe 
such  an  omission,  under  such  circumstances,  into  a  vio- 
lation of  their  constitutional  obligations.     I  conclude, 
therefore,  that  this  first  and  most  serious  constitutional 
objection  is  not  tenable. 

Vol.  xviit — 83 
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1868.         II.   We  are  next  to  consider,  whether  the  counties 
Teraa.    ^^^  cities  of  the  Commonwealth,  as  is  strenuously  con- 
— rj:"T —  tended,  are  such  component  and  structural  parts  of 
&al8.     the  body  polivic  as  to  be  incapable  of  alteration  for 
City  of  niunicipal  purposes  by  the  General  Assembly  ?    This 
^^<^^"    remarkable  attribute   of  permanency   is    predicated 
chiefly,  if  not  solely,  of  the  fact  that  they  are  nam^d 
&g^  in  the  constitution,  and  thereby  so  incorporated,  as  it 
.  ^-       is  urged,  in  its  fabric  as  to  be  incapable  of  legislative 
616]       change  in  name  or  boundaries.     The  statement  of  this 
pretension  would  seem  to  be  sufficient  to  maik  its  ex- 
travagance, if  not  to  carry  with  it  its  own  refutation. 
The  counsel  who  advanced  it  was  confronted  by  his 
own  authorities  (cited,  however,  for  a  different  pur- 
pose,) from  6  Gush.   575,   578;  2  Gray  84,  and  30 
Barb.  349.     These  cases  conceded  an  inherent  legis- 
lative power  to  change,  for  municipal  purposes,  the 
bcundaries  of  towns,  either  by  the  erection  of  new 
ones  out  of  parts  of  others,  or  by  setting  off  to  one 
portions  of  another;  tut  the  main    point  of    them 
consisted  in  this,  namely,  that  such  changes  could  not 
be  made  so  as  to  affect  the  constitutional  rights  of 
suffrage  and  representation  by  rendering  their  observ- 
ance or  enforcement  impracticable.     The  principle  is 
freely  admitted  by  counsel  for  the  appellants,  that  the 
plenary  grant  of  legislative  power  embraces  this  con- 
trol over  the  division  and  limits  of  counties,  unless, 
indeed,  the  mention  of  them  in  the  constitution  so 
made  them  parts  thereof  as  to  make  their  continued 
and  unchangeable  existence  vitally  necessary  to  its  in- 
tegrity.    Let  us,  therefore,  examine  the  constitution 
to  see  how  and  for  what  purpose  the  counties  and 
cities  are  uamed  therein,  and  what  foundation  exists 
for  the  proposition  that  they  are  integral  parts  of  the 
governmental  fabric,  and  therefore  as  permanent  and 
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unchangeable  as  the  constitution  itself.     In  th^  fourth     1868. 
article,  the  legislative  power  of  tne  Commonwealth  is    Terai. 
vested  in  a  General  Assembly,  consisting  of  a  Senate    ^  , 
and  House  of  Delegates.     There  is  do  limitation  upon     &  ale. 
this  grant  and  it  will  be  important  to  another  part  of    city  of 
GUI  inquiry  to  remember  that  it  is  ample  enough  to    ^^^^ 
carry  with  it  such  legislative  control  over  persons  and 
property,  fox  the  purposes  of  general  and  local  gov-     &al8. 
ernment,  as  is  asserted  and  exercised  by  t^®  s^^^^*- The^same 
eignty  of  a  State.     The  third  section  of  this  article 
simply  declares,  that  the  **  House  of  Delegates  shall       [617 
be  elected  biennially  by  the  voters  of  the  cities  of  Nor- 
folk and  Eichmond,  and  the  several  counties  on  the 
fourth  Thursday  in  May."     The  phrase,  ^^distributed 
and  apportioned^^^  employed  in  the  correlative  passage 
of  the  constitution  of  1851  is  omitted  here;  but  I  pre- 
sume there  is  no  significance  in  this,  for  the  represen- 
tatives are  not  the  less  clearly  ^^dist/ributed  and  appor- 
tioned'^^  thereby  among  the  said  cities  and  counties. 
The  fourth  section  arranges  the  counties  and  cities 
into  classes  :  firsts  those  to  elect  three  delegates;  seo- 
ondly^  those  to  elect  two  delegates;  thirdly^  those  to 
elect  one  delegate;  and  fourthly^  those  to  compose 
election  districts^  and  as  such  to  elect  one  delegate. 
Again,  these  counties  and  cities  appear  in  the  fifth 
section  as  arranged  in  thirty-four  districts  for  the 
election  of  senators,  wherein  the  county  of  Henrico, 
\%itb  Louisa  and  Hanover,  forms  the  sixth  district,  and 
the  city  of  Richmond  the  tenth.     The  sixth  section 
directs  in  the  year  1870,  and  in  every  tenth  jear 
thereafter,     a    re-apportionment   of     representation 
among  the  cities  and  counties,  from  ^^an  enumeration 
of    the   inhabita/nts  of  the  State.^^      In   article   six, 
respecting  the  judiciary  department,   the  cities  and 


Digiti 


ized  by  Google 


660  COUfiT   OF   APPEALS    OF    VIRGINIA. 

1868.  counties  are  again  enumerated  and  arranged  into  jodi- 

Term.  ^^^^'  circuits  and  districts. 

^  ,  These  are  the  only  instances  in  which  the  coonties 

&  al8.  and  cities  are  enumerated  in  the  constitution;  and  the 

City  of  enquiry  recurs,  whether  this  enumeration  can  have  the 

^^ch-  magical  effect  of  exempting  them  from  all  legislative 

change.     To  determine  this,   we  must  settle  in  our 

<fc  ale.  minds  the  purpose  for  which  these  existing  territorial 

rru^^L^   divisions  were  referred  to,  and  the  sense  in  which  they 
ine  same  '  * 

were  employed  by  the  constitution.     Unlike  the  towns 
of  Massachusetts,  our  counties  possess  no  corporate 
rights  of  representation;  their  well  known  bounds  and 
population  afforded  to  the  framers  of  the  constitution 
618]       the  readiest,  if  not  the  only,  mode  of  designating  the 
apportionment  of  representation  in  the  two  Houses  of 
Assembly,  and  appointing  the  jurisdiction  of  ciicuit 
and  district  courts.     Nor  was  it  a  representation  of 
territory;  but  rather  of  the  persons  and  property  com- 
prised in  these  local  departments.     If  this  were  not 
manifest  from  the  republican  theory  of  representation, 
it  would  be  inferable  from  requiring  future  apportion- 
ments to  proceed  from  *'*'an  enumeration  of  the  inhab- 
itanf^,'^^     It  is  presumed  that  the  framers  of  the  con- 
stitution, having  before  them  the  census  returns  of  the 
various  counties  and  cities,  could   not,  without  the 
greatest  inconvenience  and  a  resort  to  a  future  cum- 
brous machinery,   ignore  these  divisions,  and  fail  to 
adopt  thera   as  the  basis  for  the  construction  of  the 
legislative  and  judicial  departments.     That  they  did 
so,  resulted,  in  my  view ,  from  convt^nience  and  the 
fitness  of  things,  rather  than  from  the  imputed  design 
to  fix  these  divisions  unalterably  in  the  framework  of 
the  government.      While  representatives  were  nomi- 
nally  appoinUd  for  these  counties  and  cities,  it  was 
merely  meant  thereby  to  indicate  that  the  people  resid- 
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iug  witiiin  these  defined  boundaries  should  severally     1868. 
choose  such  representatives;  and  their  rights  in  this    xem. 
respect  would  be  as  certain  and  as  defined,  no  matter    ^  , — 
what  changes  might  be  made  by  law  in  their  names,     &  als. 
shapes  or  boundaries.     It  is  the  city  of  Richmond  and    city  of 
the  county  of  Henrico,  as  they  existed  at  the  forma-     ^^^^ 
tion  of  the  constitution,  that  must  be  looked  to  in  the 
ascertainment  of  these  electoial  rights;  and  no  matter    ^  als. 
how  their  names  or  limits  may  be  altered,  such  changes  ^j^  ^* 
cannot  be  allowed  to   interfere   with   constitutional 
rights  which  are  fixed  by  and  referred  to  these  divi- 
sions as  they  were  designatea  in  the  constitution,  and 
just  as  easily  and  conveniently  settled  as  if  no  such 
changes  had  occurred  in  their  names  or  limits. 

It  is  conceded  by  the  ingenious  counsel  who  had 
passed  upon  us  these  subtle  refinements  upon  the  letter 
of  the  constitution,  that  towns  might  be  created  with-  [619 
in  the  existing  boundaries  of  counties,  because  such 
boundaries  would  not  thereby  be  altera!  or  aflFected; 
and  as  a  consequence  thereof,  I  presume  he  would  not 
question  the  competency  of  the  Assembly  to  create, 
out  of  the  population  and  territory  of  Henrico, 
-wherever  it  thought  proper,  a  new  town,  and  provide 
for  it  a  municipal  government.  Hence,  if  these 
suburbs,  so  far  as  they  vp'ere  included  within  the 
county  of  Henrico,  had  been  incorporated  as  an  inde- 
pendent municipality,  these  constitutional  cavils  would 
not  apply;  nevertheless,  the  same  public  evils,  the 
same  social  mischiefs,  the  same  individual  grievances, 
would  ensue.  But  now  that  the  Assembly  has  con- 
cluded, and  as  it  seems  to  me  with  great  good  judg- 
ment, that  by  extending  over  the  settlements  the 
corporate  authority  of  the  city  of  Eichmond,  the 
needed  organization  of  these  suburban  communities 
might  be  had  at  less  cost  and  inconvenience,  and  more 
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1868.     conforraably  to  the  obvious  proprieties  of  the  situa- 

Tem.    *^^°>  i^  would  not  comport,  in  my  view,  with  that 

""^^TT —  broad  and  liberal  spirit  of  enquiry  which  should  con- 

&  als.     trol  judicial  interpretations  of  the  constitution,  to  de- 

City  of   ^^  ^^  latter  measure  as  uncoijstitutJonal,  and  sostaio 

^*^^"    the  former  as  constitutional.     It  would  be,  in  my 

opinion,  to  attribute  to  county  lines  and  divisions  a 

&  als.     constitutional  fixity^  which,  however  ingeniously  ad- 

The^same  ^^^^^^^i  ^^1  ^^  °^^  ^  ^^^^  possess  by  prescription, 

reason,  authority  or  precedent. 

The  practice  of  the  Assembly,  under  the  constitu- 
tion of  1851,  in  the  change  of  county  lines  and  the 
formation  of  now  counties,  (to  numerous  instances  of 
which  we  nave  been  referred  in  the  argument,)  taken 
in  connection  with  the  constitutional  restriction  upon 
the  formation  of  new  counties,  strikingly  corroborates 
the  views  1  have  presented  against  this  broad  and 
novel  challenge  of  the  legislative  power,  under  the  con- 
620]  stitution,  to  change,  in  any  particular,  even  in  name, 
what  the  counsel  is  pleased  to  term  constitutional  coun- 
ties and  citiesj  because  of  their  names  appearing  in 
that  instrument. 

As  to  county  districts  or  city  wards,  and  the  election 
of  local  oflScers  theiein,  the  former  aie  subject  to 
changes  by  the  General  Assembly,  under  the  26th  clause 
of  the  article,  imder  the  head  of  ^'County  Courts;'' 
so  that  there  is  no  difficulty  nor  inconvenience  in  the 
re-adjustment  or  transfer  of  them,  and  in  the  matter 
of  new  regulations  for  municipal  government,  and  local 
elections  in  pursuance  of  law. 

III.  The  third  and  last  enquiry  is  into  the  alleged 
grievances  of  the  plaintiffs  in  error,  resulting  from  the 
withdrawal  of  population,  territory  and  taxable 
wealth  from  the  coimty  of  Henrico,  and  the  subjection 
of  the  annexed  inhabitants  to  liabilities  for  the  citv 
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debt  and  the  city  taxes,  which   they  would  have  es-     1868. 
caped  without  this  act  of  annexation.     The  resources    xerm. 
of  the  county  aie  greatly  depleted  by  this  measure,     ^^^ 
so  that  its  remaining  citizens  and  creditors  may  well     &  als. 
object  to  the  loss  of  the  accustomed  contributions;    city  of 
and  the  abstracted  citizens  may  revolt  at  the  prospect    ^J^^J 
of  city  burthens.     But  provided  the  General  Assem- 
bly has  the  right  thus  to  change  and  shift  these  muni-     ^  als. 
cipalities,  as  I  have  endeavored  to  show,  these  conse-  rpj^^^^^ 
quences,    however   grievious,   are   addressed   to  the 
legislative  will  and  discretion,  and  cannot  legitimately 
undergo  judicial   supervision,    or   challenge  judicial 
redress.     Some  violation  of  the  constitution.  State  or 
Federal,  must  lurk  in  these  results,  in  order  to  place 
the  measure  without  the  category  of  those  that  may 
be  characterized  as  the  ahus  rather  than  the  transgres- 
sion of   power.     Accordingly,  it  is  urged  that  this 
measure  is  violative  of  the  obligation  of  contracts, 
and,  in  the  form  of  public  contributions,  takes,  with- 
out consent,  private  property   for   public  purposes, 
without  just  compensation.     It  is  also  contended  that       [621 
it  is  by  means  of  a  voluntary  removal  only,  as  contra- 
distinguished from  a  legislative  act,  that  a  citizen  pre- 
viously without  the  city,  can  be  brought  within  its  au- 
thority and  subjected  to  its  charges.      But  it  'should 
be  remembered  that  the  expediency,if  not  the  neces- 
sity, of  this  incorporation  has  grown  out  of  the  volun- 
tary acts  of  this  suburban  population  in  making  these 
thick  settlements,  and  projecting  them  upon  the  pro- 
longation of  the  streets,  so  as  to  make  them  conform 
to  the  plan  of  the  city.     It  is  not  doubted,  however, 
that   these   exterior  settlements   were,  in  no  small 
measure,  dictated  by  the  expectation  of  escaping  city 
taxes,  at  the  same  time  that  the  facilities  of  doing 
business,  the  chances  of   lucrative  employment,  and 
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1868.  Other  advaiitages  in  the  city,  were  secured  to  the  in- 

Term.  Habitants   by  their  positions  on   its  outskirts.     Yet, 

^'^^  they  must  be  presumed  to  know,  that  their  establish- 

&  ale.  ment  of  an  actual  to\^D  might  eventually  expose  them 

City  of  to  the  liability  of  being  put  under  a  municipal  charter, 

mond  ^^  ^^®  pleasure  of  the  General  Assembly,     ^'o  one 

has  ever  yet  doubted  the  supreme  authority  of  that 
Thomas  ,     ,  ,  .  -r     -         ^        -^ 

&  al8.     body  to  grant  charters  to  towns.     It  is  an  attribute 

The^ime  ^^  *^^^  soveriegnty  which,  in  its  unrestricted  func- 
tions of  taxation  and  legislation,  regulates  the  affairs 
of  the  people,  and  carries  on  their  government,  local 
and  general,  under  the  constitution;  and  whatever 
irregularities  may  arise  from  the  grant  of  such  char- 
ters, they  are  to  be  taken  as  the  incidents  of  this  gov- 
ernmental will,  and  rest  in  the  discretion  of  the  Assem- 
bly, without  appeal  to  the  courts  or  other  arbit^. 
The  necessity  or  propriety  of  granting  such  charters 
implies  the  power  to  defray  local  expenditures  out  of 
local  contributions  to  be  levied  by  the  corporation,  al- 
though such  local  impositions  are  in  addition  to  the 
State  tax»3s.  It  would  not  do  to  throw  the  local 
charges  of  such  incorporated  communities  upon  the 

622]  general  treasury  of  the  whole  people;  therefore,  the 
provision  that  the  taxation  of  the  State  shall  be 
* 'equal  and  uniform  throughout  the  Commonwealth," 
absolutely  requires  that  these  local  charges  should 
fall  exculsively  upon  the  local  communities;  and  the 
compensation  and  justification  for  it  must  be  sought 
in  the  chartered  privileges^  and  the  uncontrollable  dis- 
cretion of  the  Assembly.  Had  it  pleased  the  Assem- 
•  bly  to  grant  an  independent  charter  to  this  exterior 
town,  it  is  admitted  by  the  appellants'  counsel  that 
no  constitutional  exceptions  could  have  been  taken 
to  the  measure,  although  the  grievance  now  com- 
plained of  would  doubtless  have  been  aggravated  by 
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such   a  separate   corporate   existence.      How,    then     1868. 
shall  the  extension  of  the  charter  of    the    interior    Term. 
town  over  the  exteHor  one,  which,  in  the  progress  of  ~~^r^ — 
time  and  the  pursuit  of  private  interests,  had  grown    &al8. 
up  on  its  borders,  be  deemed  unconstitutional,  while   city  of 
all  the  city  privileges  of  police,  gas,  water,  &c.,  were    J^^^^* 
obtainable  at  far  less  cost  and   inconvenience  ?     It 
seems  to  me,  therefore,  that  if  any  wiong  has  been     ^^^ 
done  to  the  appellants  by  this  extension  of  the  city  The^same 
limits,  it  has  not  been  owing  to  any  violation  of  the 
constitution,  but  to  the  lack  of  discretion  and  precau- 
tion on  the  part  of  the  Assembly,  upon  which  we 
have  neither  the  right  nor  the   disposition  to  sit  in 
judgment,  nor  the  materials,  in  this  case,  to  form  or 
express  an  opinion. 

I  am  indebted  to  the  remarkable  familiarity  of  my 
brother  Joynes  with  adjudged  cases  in  this  country, 
as  well  as  abroad,  for  a  reference  to  a  most  apposite 
case,  before  the  Court  of  Appeals  of  Kentucky.  It  is 
the  case  of  Cheaney  v.  Ilooser^  9  B.  Monr.  R.  330, 
which  brought  up  for  consideration  all  these  and  other 
constitutional  exceptions  to  the  extension  of  the 
limits  of  the  town  of  Hopkinsville.  The  opinion  of 
the  court  was  delivered  by  Chief  Justice  Marshall,  of 
that  State,  and  is  so  elaborate,  exhaustive  and  conclu-  623] 
sive,  that  I  may  be  well  permitted  to  close  my  investi- 
gation by  a  reference  to  that  authority,  an  the  lumi- 
nos  reasoning  of  the  court. 

The  decrees   of   the  court  below,  are,    therefore, 
affirmed. 

The  other  judges  concurred  in  the  opinion  of  Rives^ 
J. 

Decrees  affibmed. 

Vol.  XVIII — 84 
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Bicfimonft. 

1868.  CoRBETT  V,  NcTT,  TvvsUe, 

April 

62ir  ^»y  ^- 

1.  Plaintiflf  in  unlawful  detainer  proves  he  deposited  the  original 

will  of  hie  testatrix  with  the  clerk  of  the  Circuit  Court  of 
Richmond,  in  1864.  He  also  proves  that  the  witness  had  en- 
quired for  said  paper  of  the  said  clerk,  at  his  oflSce  in  the  city 
of  Richmond,  in  whose  custody  the  said  original  paper  had 
been  left ;  that  said  clerk,  at  his  request,  made  search  for  said 
paper,  and  reported  it  had  been  lost  out  of  his  posseasion,  and 
destroyed  at  the  time  of  the  fire  in  April,  1865.  In  the  ab- 
sence of  all  suspicion  of  fair  dealing,  this  testimony  is  suffi- 
cient to  let  in  a  copy  of  the  will,  of  the  accuracy  of  which 
copy  there  is  no  question. 

2.  Upon  proof  that  the  will  had  been  regularly  admitted  to  probate 

in  the  Circuit  Court  of  Richmond,  such  proof  of  the  loss  and 
destruction  of  the  record  will  authorize  the  admission  of  an 
oflBcial  copy  of  the  record,  certified  by  the  clerk.  And  this 
ofiicial  copy  having  been  admitted  to  probate  in  the  Orphans' 
Court  of  the  District  of  Columbia,  an  official  copy  from  that 
office  is  admissible. 

3.  Where  the  copy  of  a  paper  has  been  properly  introduced  in  evi- 

dence, the  admission  of  another  copy  of  the  same  paper,  if 
improper,  cannot  possibly  do  injury  to  the  other  party ;  and 
is,  therefore,  no  cause  for  reversing  the  judgment. 

4.  A  married  woman,  whose  land  has  been  sold  for  taxes  under  the 

act  of  Congress  of  June  7,  1862,  may  in  person  redeem  the 
same  within  two  years,  upon  taking  the  oath  prescribed  by  the 
act ;  or  a  person  appointed  her  trustee  in  another  State,  and 
professing  to  act  as  such,  may  redeem  for  her. 
6251  5.  Mrs.  H.  was  a  resident  of  the  county  of  Alexandria  at  the  time 
of  the  breaking  out  of  the  late  civil  war ;  and  after  its  break- 
ing out  voluntarily  went  into  the  Confederate  lines,  and  re- 
sided therein  until  her  death  in  1863.  By  her  will,  she  de- 
vised certain  land  in  the  county  of  Alexandria  to  N.  in  trust 
for  Y.  and  F.,  which  lands  were  at  all  times  in  the  militarv 
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lines  and  within  the  jurisdiction  of  the  United  States.    The      1868. 
devise  is  valid  ;  and  after  the  war,  N.  may  maintain  an  action     April 
to  recover  the  lands ;  although  N.  also  went  into  the  Confede-         ""' 
rate  lines,  and  held  office  under  the  Confederate  government   Corbett 
at  the  time  of  the  death  of  Mrs.  H.  v. 

6.  Though  N.  was  removed  from  his  office  of  trustee  by  the  decree     Nutt. 

of  the  District  Court  of  Columbia  at  the  suit  of  Y.  and  F., 
and  M.  was  appointed  in  his  place  ;  that  decree  was  inopera- 
tive to  remove  him  from  his  office  as  to  lands  in  Virginia ; 
and  N.  may  maintain  an  action  to  recover  them. 

7.  A  proceeding  of  unlawful  detainer  may  be  maintained  against  a 

party  in  unlawful  possession  of  land,  where  such  unlawful 
possession  has  not  continued  for  more  than  three  years, 
though  the  legal  title  to  the  land  is  the  only  question  involved 
in  the  cause. 

8.  Where  land  sold  under  the  acts  of  Congress  of  June  7th,  1862, 

and  February  3d,  1863,  has  been  redeemed,  after  the  commis- 
sioners have  paid  the  money  into  the  treasury,  the  owner  is 
entitled  to  recover  it  without  showing  that  the  certificate  of 
redemption  has  been  forwarded  to  the  Secretary  of  the  Treas- 
ury, and  that  the  purchaser  has  been  paid  his  purchase-money 
by  draft  drawn  on  the  Treasury  of  the  United  States. 

In  September,  1866,  William  D.  Nutt,  trustee, 
instituted  a  proceeding  of  unlawful  detainer  in  the 
Circuit  Court  of  Alexandira  county,  against  V.  P. 
Corbett,  to  recover  a  tract  of  sixty  acres  of  land  lying 
in  that  county.  And  in  November,  1866,  Corbett 
tiled  his  petition,  in  which  he  stated  that  the  object  of 
the  suit  was  to  recover  a  tract  of  land  situate  in  the 
county  of  Alexandria,  which  was  purchased  by  him  on 
the  29th  of  February,  1864,  at  a  sale  of  land  for  un- 
paid taxes,  under  and  by  virtue  of  an  act  of  Congress 
entitled  ''an  act  for  the  collection  of  direct  taxes  in  [626 
insurrectionary  districts  within  the  United  States,  and 
for  other  purposes;"  and  he  asked  that  the  cause 
might  be  removed  for  trial  to  the  Circuit  Court  of  the 
United  States,  under  the  authority  of  the  fifth  sec- 
tion of  the  act  of  Congress  approved  March  3d,  1863, 
entitled  ''an  act  lelating  to  habeas  corpus^  and  regu- 
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1868.  lating  judicial  proceedings  in  certain  cases."  Bat  the 
Te?m.  court  overruled  the  motion ;  and  issue  was  then  made 
^  ,        up  on  the  plea  of  not  guilty. 

V.  On  the  trial  of  the  cause  it  was  agreed — That  Louisa 

\utt 

Hunter  died  in  April,  1863,  seized  in  fee  and  posses- 
sion of  the  land  in  controversy;  and  the  plaintiff  in- 
troduced the  evidence  of  Joseph  H.  Bradley,  a  lawyer 
in  the  city  of  Washington,  who  stated  that  in  the  year 
1852  or  '53  he  wrot^  a  will  for  Mrs.  Hunter,  by 
which  she  disposed  of  her  whole  estate,  real  and  pei- 
sonal ;  and  by  that  will  she  appointed  the  plaintiff, 
William  D.  Nutt,  executor  and  trustee  of  her  whole 
estate,  he  believed.  This  will  was  executed  by  Mrs. 
Hunter  in  his  office,  and  was  duly  attested  by  Philip 
K.  Fendall,  Edward  B.  Steele  and  himself.  That 
about  four  years  afterwards  she  executed  a  codicil  to 
her  will,  which  was  also  prepared  by  himself,  and 
was  attested  by  David  Saunders,  Benjamin  Young  and 
himself.  And  by  this  codicil  she  either  again  nomi- 
nated or  recognized  ]N'utt  as  her  executor  and  trustee. 
These  papers  were  taken  away  by  Mrs.  Hunter,  and 
were  the  only  testamentary  papers  he  had  ever  pre- 
pared or  witnessed  for  her. 

The  plaintiff  Nutt  gave  his  evidence,  and  proved  that 
he  knew  Mrs.  Hunter;  that  she  died  in  Charlottesville, 
in  Virginia;  that  some  years  prior  to  the  war  she  de- 
livered to  him  a  paper  purporting  to  be  her  last  will 
and  testament,  and  a  codicil  thereto;  that  he  himself 
made  a  copy  of  said  paper ;  that  the  original  paper 
was  in  the  handwriting  of  Joseph  H.  Bradley,  and 
627]  that  said  copy  was  in  the  following  words  and 
figures — setting  out  the  will  and  codicil  at  length. 
He  further  proved  that  he  deposited  the  said  original 
paper  with  the  clerk  of  the  Circuit  Court  of  the  city 
of  Richmond,  in  1864.    He  also  introduced  a  witness. 
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who  proved  that  he  had  enquired   for  said  paper  of    1868. 
the  said  clerk  ,  at  his  office  in  the  city  of  Richmond,    Terai. 
in  whoso  custody  the  said  original  paper  had  been  left;  "^1111" 
that  said  clerk,  at  his  request,  made  search  for  said       v. 

Xutt 
paper,  and  reported  that  it  had  been  lost  out  of  his 

possession,  and  destroyed  at  the  time  of  the  fire  in 
Richmond  in  April  1865:  and  the  said  plaintiff  then 
offered  to  read  to  the  jury,  as  evidence  of  the  con- 
tents of  said  original  paper,  the  said  copy  which  he 
had  before  given  in  with  his  testimony.  He  had 
previously  proved  that  he  knew  the  signatures  of  Mr. 
Fendall  and  Mi .  Bradley,  two  of  the  attesting  wit- 
nesses to  the  said  original  paper,  to  be  genuine,  but 
did  not  know  the  others;  and  that  all  the  attesting 
witnesses  were  beyond  the  limits  of  the  State  of  Vii- 
ginia. 

The  plaintiff  further  offered  to  prove  by  himself, 
that  he  had  had  said  paper  probated  as  the  last 
will  and  codicil  of  Louisa  Hunter,  in  the  said  Circuit 
Court  of  the  city  of  Richmond,  in  November,  1864; 
and  that  the  same  was  then  duly  proved  and  admit- 
ted to  record  in  said  court;  promising  to  follow  said 
last  offer  with  proof  respecting  the  loss  and  destruc- 
tion of  the  record  of  probate,  corresponding  to  the 
proof  already  offered  respecting  the  loss  and  destruc- 
tion of  the  said  original  paper. 

The  only  copy  of  the  said  original  paper  which  is  in 
the  record,  is  a  copy  from  the  office  of  Register  of 
Wills  of  Washington  county,  District  of  Columbia. 
From  the  paper  and  the  certificates  annexed,  it  ap- 
j>eared  that  en  the  first  of  November,  1864,  the  will 
and  codicil  of  Mrs.  Hunter  were  admitted  to  probate 
in  the  Circuit  Court  of  the  city  of  Richmond,  upon 
proof  of  three  witnesses  that  the  signatures  of  Fendall 
and  Bradley  were  in  their  handwriting,  and  by  two        [628 
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1868.  witnesses  that  the  signature  of  Saunders  was  in  his 
4^^"^,  handwriting. 
^Co^betT  "^^^  record  of  the  proceedings  in  the  Circuit  Court 
V.  of  Richmond  having  been  regularly  certified  by  the 
clerk  of  that  court,  were  presented  to  the  Orphans' 
Court  of  the  county  of  Washington,  D.  C,  and  on 
the  20th  of  June,  1865,  that  court  made  an  order 
that — An  anuthenticated  copy  of  the  will  of  Louisa 
Hunter,  deceased,  from  the  clerk  of  the  Circuit  Court 
of  the  city  of  Richmond,  in  the  State  of  Virginia,  was 
this  day  filed  for  probate  and  record  in  this  court;  and 
it  appearing  that  the  said  will  had  been  duly  admitted 
to  probate  and  record  by  a  court  of  competent  juris- 
diction in  the  State  of  Virginia,  and  the  requisite 
stamps,  &c.,  it  is  thereupon  ordered  that  the  said 
paper  be,  and  the  same  is  hereby  admitted  to 'probate 
and  record  as  a  legally  authenticated  copy  of  the  will 
of  Louisa  Hunter,  deceased. 

The  paper  bears  date  the  6th  of  August,  1852;  and 
by  it  Mrs.  Hunter  devises  and  bequeaths  to  the  plain- 
tiff Nutt  a  considerable  estate  in  the  city  of  Washing- 
ton, upon  the  trusts  therein  mentioned,  which  are 
principally  in  favor  of  Marian,  the  wife  of  William 
Young,  and  Emily  Featherstonhaugh.  The  codicil, 
which  bears  date  December  4th,  1856,  devises  to  the 
same  trustee,  two  pieces  of  land  situated  in  the 
county  of  Alexandria,  purchased  by  Mrs.  Hunter 
since  the  date  of  her  will,  in  trust,  the  one  cf  them 
for  Mrs.  Young,  and  the  other  for  Mrs.  Featherston- 
haugh. 

The  defendant  objected  to  the  admission  cf  this  evi- 
dence :  because  no  legal  ground  had  been  laid  for  the 
admission  of  secondary  evidence;  because  it  was  in- 
admissible to  establish  the  recoid  of  the  probate  in 
this  form ;  because  it  required  the  evidence  of  tvi  o  wit- 
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nesses  to  prove  the  contents  of  such  will;  because  IT     1868. 
said  will  were  lost  or  destroyed,  it  could  only  be  es-    xem. 
tablished  in  the  manner  prescribed  by  the  Code  for  ^  , 
proving  lost  records,  or  established  in  a  court  of  chan-       v. 
eery.     But  the  court  overruled  the  objection,  and  ad-        rg29 
mitted  the  evidence;  and  the  defendant  excepted. 

The  witness  Nutt  further  proved  that  before  the  late 
war  Mrs.  Hunter  lived  in  the  county  of  Alexandria ; 
that  some  months  after  the  occupation  of  Alexandria 
by  the  United  States  forces,  she  left  home  and  went 
within  the  Confederate  lines,  where  she  remained  un- 
til her  death.  That  about  the  breaking  out  of  the  war 
Nutt  held  an  office  under  the  United  States,  which  he 
resigned  in  February,  1861;  and  in  September,  1861, 
he  went  into  the  Confederate  lines,  and  held  office 
under  the  Confederate  government,  which  he  retained 
at  the  time  of  the  death  of  Mrs.  Hunter.  The  plain- 
tiff then  offered  to  read  the  record  of  the  Alexandria 
county  court,  which  bears  date  on  the  5th  of  Febru- 
ary, 1866,  and  states  that  an  authenticated  copy  of  the 
last  will  and  testament  and  codicil  of  Louisa  Hunter, 
deceased,  was  presented  to  the  court  by  Marian 
Young,  by  John  D.  McPherson,  her  next  friend;  and 
it  appearing  to  the  court  that  saia  will  has  been 
proved  before  the  Circuit  Court  of  the  city  of  Rich- 
mond, (as  stated  in  the  record  of  that  court,)  and  ad- 
mitted to  I'ecord  in  said  Circuit  Court,  the  said  au- 
thenticated copy  is  ordered  to  be  recorded  in  this  court 
as  a  will  of  realty. 

The  authenticated  copy  thus  admitted  to  record  in  the 
County  Court  of  Alexandria  was  a  copy  from  the  rec- 
ords of  the  Orphans'  Court  of  AVashington  county,  in 
the  District  of  Columbia,  with  the  certificates  of  the 
clerks  of  the  Circuit  Court  of  Richmond  and  of  the 
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1868.     Orphans'  Court  of  Washington,  of  the  action  of  said 
Te?m.    courts  upon  the  paper  as  hereinbefore  stated. 
,  To  the  reading  of  this  evidence  the  defendant  ob- 

V.  jected,  because  the  original  will  had  already  been  pro- 
"^^'  bated  in  the  Circuit  Court  of  the  city  of  Richmond, 
and  a  certified  copy  of  said  record  of  probate  should  be 
630]  introduced;  and,  because  the  probate  of  the  copy  of  a 
will  in  a  court  of  foreign  jurisdiction  could  not  be  pro- 
bated in  the  county  of  Alexandria.  But  the  court 
overruled  the  objection,  and  allowed  said  record  to  be 
read;  and  the  defendant  again  excepted. 

The  defendant,  to  maintain  the  issue  on  his  part, 
proved  that  the  land  in  suit  was  duly  assessed  with 
taxes  due  the  (Jnited  States  under  the  act  of  Congress 
of  June  7th,  1862,  entitled  an  act  for  the  collection 
of  direct  taxes  in  insurrectionary  districts,  and  for 
other  purposes;  that  it  was  sold  for  the  non-payment 
of  said  taxes;  that  the  defendant  was  the  purchaser, 
and  received  the  commissioners'  certificate,  and  took 
possession  of  the  land  in  contrpversy  under  the  titles  so 
acquired.  The  certificate  was  introduced  as  evidence, 
and  states  that  the  sale  was  made  on  the  29th  of  Feb- 
ruary, 1864,  and  is  in  all  respects  in  due  form. 

The  defendant  also  introduced  in  evidence  the  rec- 
ord of  a  suit  in  equity  in  the  Supreme  Court  of  the 
District  of  Columbia,  instituted  in  July,  1865,  by  the 
cestui^  que  trust  under  the  will  of  Mrs  Hunter, 
against  William  D.  Nutt,  in  which  the  bill,  after  set- 
ting out  the  will  of  Mrs.  Hunter,  and  its  admission  to 
probate  in  the  Orphans'  Court  of  the  District  of  Co- 
lumbia, says  that  she  left  a  large  estate,  real  and  per- 
sonal, in  the  District  of  Columbia,  of  which  it  is  im- 
possible to  obtain  a  settlement  without  a  trustee;  and 
they  are  informed  that  the  defendant  declines  to 
qualify  as  trustee,   or  to  accept  the  trusts  reposed  in 
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him.     And  they  call  upon  him  to  answer,  and  pray     ises. 

that  a  new  trustee  may  be  appointed;  and  foi  gen-    Te?m. 

eral  relief.  TTTTT 

Corbett 

Nutt  answered,  admitting  the  facts  stated  in  the  v. 
bill;  says  that  he  is  the  person  mentioned  in  said  will 
as  trustee,  and  that  he  has  declined  to  accept  the  trusts 
reposed  in  him.  And  the  court  thereupon  made  a  de- 
cree, by  which  John  D.  McPherson  was  appointed 
trustee  in  the  place  and  stead  of  the  defendant  Wil-  [631 
liam  D.  Nutt,  with  the  powers  and  duties  i?ested  in 
Kutt  as  trustee  by  the  will  of  Mrs.  Hunter.  And 
McPherson  was  required  to  execute  a  bond  in  the 
penalty  of  $10,000,  with  condition  for  the  faithful 
performance  of  the  trusts;  which  he  did  on  the  22d 
of  July,  1865. 

The  plaintiff  then  proved  tbe  land  in  controversy, 
on  which  said  tax  was  levied,  was  susceptible  of  con- 
venient partition,  so  that  the  sale  of  a  very  small  part 
thereof  would  have  satisfied  said  tax.  And  he  far- 
ther offered  to  read  the  certificate  of  redemption,  ad- 
mitted to  be  genuine.  To  the  reading  cf  this  certifi- 
cate, the  defendant  objected,  because  said  redemption 
in  favor  of  McPherson  was  illegal,  and  did  not  sustain 
the  plaintiff's  claim.  But  the  court  overruled  the  ob- 
jection and  allowed,  the  certificate  to  be  read;  and 
the  defendant  excepted. 

The  certificate  bears  date  the  10th  day  of  February, 
1866,  and  is  signed  by  the  tax  commissioners.  It  re- 
cites, the  sale  to  the  defendant  Corbett  on  the  29th  of 
February,  1864,  of  the  land  ia  controversy,  for  the 
sura  of  $1,516,  which  sum  had  been  paid  into  their 
hands  on  ihe  10th  of  March,  1864;  and  had  been  duly 
forwarded,  with  a  duplicate  certificate  of  sale,  to  the 
treasury  department;  and  it  then  proceeds  : 

This  is  to  certify  that  John  D.  McPherson,  trustee 

Vol.  xviii — 85 
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1868.  for  Marian  Young  and  Emily  Feather stonhaugb, 
Terai.  owners  of  said  property,  and  married  at  the  time  rf 
said  sale,  and  under  the  same  disability  at  the  present 
time,  having  taken  an  oath  to  support  the  constitution 
of  the  United  States,  and  Marian  Young  and  Emfly 
Featherstonhaugh  having  sworn  that  they  had  not 
taken  part  with  the  insurgents  in  the  present  (or  latei- 
rebellion,  or  in  any  way  given  them  aid  and  comfoil 
and  satisfied  us  that  said  oath  was  true;  and  the  aid 
John  D.  McPherson  having  paid,  &c.,  the  reoapt 
632]  whereof  in  full  is  hereby  acknowledged  and  confessei 
has  redeemed  the  lot,  tract  or  parcel  of  land  from  for- 
feiture and  sale;  and  the  said  lot,  tract  or  parcel  of 
land  is  hereby  henceforth  discharged  from  alllioi, 
charge  or  claim  by  reason  of  said  tax,  penalty,  intetest 
and  cost  of  every  kind  and  nature. 

And  the  foregoing  being  all  the  evidence,  the  def^- 
dant  prayed  the  court  to  instruct  the  jury  as  follows: 

1st.  If  the  jury  shall  believe  from  the  evidenoe, 
that  William  D.  Nutt,  the  plaintiff  who  sues  as  trostee. 
held  a  position  under  the  government  of  the  United 
States,  and  resigned  said  office,  went  volantarilj 
within  the  lines  of  the  Confederate  States,  and  ^ 
cepted  office  under  the  Confederate  govemmeni,  aini 
held  said  office  at  the  time  of  the  death  of  the  said 
testatrix;  and  that  said  Louisa  Hunter  was  a  resident 
of  the  county  of  Alexandria  at  the  time  of  the  brak- 
ing out  of  the  civil  war;  and  after  its  breaking  out, 
went  voluntarily  into  the  Confederate  lines,  and  ^^ 
sided  therein  up  to  the  time  of  her  death ;  and  that  tbe 
premises  in  the  summons  described  were  at  all  times 
in  the  military  lines  and  under  the  jurisdiction  of  the 
United  States,  tht^n  that  the  said  devise  to  the  plaintiff 
was  inoperative  to  pass  or  transfer  any  title  to  him; 
and  he  cannot  therefore  recover  in  this  action. 
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2d.     If  the  jury  shall  believe  from  the  evidence,     1868. 
that  William  D.  Nutt  was  removed  from  his  office  as    xerm. 
trustee  by  a  decree  of  the  Supreme  Court  of  the  Dis-  ^  , 
trict  of  ColuDcbia,  in  the  suit  of  Featherstonfaaugh  and       v. 
others  against  the  said  Nutt ;  and  that  on  the  motion 
of  the  said  complainants,  John  D    McPherson  was 
substituted  in  his  stead,  then  the  plaintiff  has  no  right 
to  lecover  in  this  action. 

3d.  That  on  the  foregoing  facts,  established  in  this 
cause,  the  plaintiff  has  do  right  to  recover  in  this  form 
of  action. 

4th.     That  to  enable  the  plaintiff  to  recover  in  this 
action,  he  must  show  that  the  certificate  of  redemp-       [633 
tion  was  forvvarded  to  the  Secretary  of  the  Treasury, 
and  the  defendant  re-paid  his  purchase  money  by 
draft  drawn  on  the  treasury  of  the  United  States. 

The  court  refused  to  give  these  instructions;  and  the 
defendant  again  excepted.  All  the  foregoing  excep- 
tions are  Bmbraced  in  oue  bill. 

The  jury  found  a  verdict  for  the  plaintiff;  and  there- 
upon the  defendant  moved  the  court  to  set  aside  the 
verdict  and  grant  him  a  new  trial;  but  the  court  over- 
ruled the  motion  and  rendered  judgment  on  the  verdict 
for  the  plaintiff.  The  defendant  again  excepted  and 
in  his  exception  referred  to  the  evidence  as  stated  in 
the  first  bill.  And  h«  obtained  a  writ  of  error  to  the 
District  Court  of  Appeals  at  Fredericksburg.  That 
court,  however,  affirmed  the  judgment;  and  the  de- 
fendant then  obtained  a  writ  of  error  to  this  court. 

6r.   W.  Brenty  for  the  appellant. 
Beach,  for  the  appellee. 

JoYNEs,  J.  The  first  ground  of  error  assigned  in  the 
petition  is,  that  the  court  allowed  the  plaintiff  to  give 
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1868.     secondary  evidence  of  the  will  and  codicil  of  Louisa 
TctSi.    Hunter,  deceased,  under  which  he  claimed  the  land 
in  controversy,   when  no  sufficient  ground  had  been 
V.       laid  for  the  introduction  of  such  evidence. 
^  The  proof  was  that  the  original  paper  containing  the 

will  and  codicil  of  Mrs.  Hunter  was  depositeu  in  1864, 
with  the  clerk  of  the  Circuit  Court  of  the  city  of  Rich- 
mond ;  that  the  witness  had  inquired  of  said  clerk  at 
his  omce  for  said  original  paper;  that  said  clerk,  at 
the  request  of  the  witness,  made  search  for  the  said 
paper,  and  reported  that  it  had  been  lost  out  of  his 
possession,  and  destroyed  at  the  time  of  the  tire  in 
634]  Richmond  in  April,  1865.  The  plaintiff  then  offered 
to  prove,  that  in  November,  1864,  he  had  the  said 
original  paper  admitted  to  probate  in  the  Circuit  Court 
of  Richmond  as  the  will  and  codicil  of  Louisa  Hunter, 
deceased ;  and  that  it  was  duly  proved  and  admitted 
to  record;  promising  to  follow  this  up  with  proof  re- 
specting the  loss  and  destruction  of  the  record  of  pro- 
bate corresponding  to  that  already  offered  respecting 
the  loss  and  destruction  of  the  original  paper.  The 
defendant  objected  to  all  the  evidence  thus  offered ; 
but  the  objection  was  overruled,  and  the  evidence  ad- 
mitted. 

There  is  some  confusion  and  want  of  ceitainty  in 
the  record  in  respect  to  the  secondary  eviaence  intro- 
duced. The  copy  first  offered  in  evidence  was  one 
made  several  years  before  Mrs.  Hunter's  death  by  the 
plaintiff,  from  the  original  will  and  codicil  placed  in 
his  hands  by  her.  No  objection  appears  to  have  been 
made  to  this  evidence  at  the  time  it  was  offered. 
Then  follows,  in  the  bill  of  exceptions,  a  duly  certified 
record  from  the  Orphans'  Court  of  the  county  of 
Washington,  D.  C,  of  the  probate  in  that  court  of  a 
duly  authenticated  copy  of  the  record  of  the  original 
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probate  in  the  Circuit  Court  of  the  city  of  Richmond,      1868. 

It  is  no  where  stated  that  this  record,  or  the  copy  of    xwm. 

the  will  contained  in  it,  was  offered  in  evidence.     I  ^   ,  ^ 

Corbett 

presume  this  was  an  oversight  in  preparing  the  bill  of  v. 
exceptions.  When  the  plaintiff  had  introduced  the 
evidence  already  stated,  respecting  the  inquiry  at  the 
office  of  the  clerk  of  the  Circuit  Court  of  Richmond 
for  the  original  will,  the  record  says,  that  he  ^Hhen 
offered  to  read  to  the  jury,  as  evidence  of  the  con- 
tents of  the  said  original  paper,  the  said  copy  herein- 
before inserted."  This  seems  to  have  referred  to  the 
copy  made  by  the  plaintiff  from  the  original  will,  and 
which  appears  to  have  been  already  introduced  and 
read  to  the  jury.  There  does  not  appear,  therefore, 
to  have  been  any  specific  objection  to  the  admission 
of  the  record  of  the  Orphans'  Court  of  Washington,  [635 
but  there  v^as  a  general  objection  to  the  admission  of 
any  secondary  evidence,  and  if  the  oDjection  was  well 
founded,  the  secondary  evidence  previously  introduced 
should  have  been  excluded,  though  admitted  without 
objection  at  the  time. 

It  is  objected,  that  the  loss  of  the  original  paper  and 
of  the  record  of  probate  could  properly  have  been 
proved  only  by  the  clerk  himself,  and  that  the  evidence 
of  what  the  clerk  stated  to  the  witness  was  only  hear- 
say, and  therefore  inadmissible. 

In  Cowen  &  Hill's  notes  to  Phillip's  Evid.  vol.  4, 
p.  1223,  the  following  passages  occur  in  reference  to 
the  admission  of  secondary  evidence.  I  omit  the 
citations  of  cases:  '*The  rigor  of  the  old  common  law 
rule  has  been  relaxed  in  this  respect,  and  the  non-pro- 
duction of  instruments  is  now  excused  for  reasons 
more  general  and  less  specific,  upon  grounds  more 
broad  and  liberal,  than  was  [were]  formerly  admitted. 
In  general,  the  party  should  give  all  the  evidence  rea- 
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1868.  sonably  in  his  power  to  prcve  the  loss.  He  is  not 
Terai.    hound,  however,  to  furnish  the  strongest  possible  a»- 

"T-~r  surance  of  *Jie  fact.  If  any  suspicion  hangs  over  the 
V.  instrument,  or  that  it  is  designedly  withheld,  a  rigid 
enquiry  should  be  made  into  tne  reasons  of  its  noQ 
production.  But  when  there  is  no  such  suspicion,  all 
that  ought  to  be  required  is  reasonable  diligence  to 
obtain  the  original.  In  practice,  where  there  is  no 
ground  of  suspicion  that  the  paper  is  intentionally 
suppressed,  nor  any  discemable  motive  for  deception, 
the  courts  are  extremely  liberal  in  regard  to  secondtfj 
evidence.  The  rule  must  be  so  applie<l  as  to  promote 
the  ends  of  justice  and  guard  against  fraud  and  impo- 
sition. If  the  circumstances  justify  a  well-grounded 
belief  that  the  original  paper  is  kept  back  by  design, 
no  secondary  evidence  ought  to  be  admitted;  bat 
where  no  such  suspicion  attaches,  and  the  paper  is  of 

636]  that  description  that  no  doubt  can  arise  as  to  the  proof 
of  its  contents,  there  can  be  no  danger  in  admitting 
secondary  evidence.  Ordinary  diligence  in  ordiiwtfT 
cases  is  enough.  Where  the  proof  of  loss  adduced 
establishes  the  fact  with  reasonable  certainty,  nothing 
more  is  required.  Evidence  which  induces  a  fair  pre- 
sumption of  loss  is  enough.  No  other  than  circum- 
stantial evidence  of  loss  can  generally  be  expected;  it 
will,  therefore,  usually  suffice  that  the  paper  has  been 
sought  for,  where  it  might  be  supposed  likely  to  be 
found,  or  was  usually  kept,  and  that  the  search  wm 
fruitless."  The  same  general  doctrine  is  laid  down 
in  other  cases  of  subsequent  date  to  those  cited  by 
Cowen  &  Hill,  of  which  I  will  cite  only  two.  In 
United  States  v.  Sutter,  21  How.  U.  S.  R.  170,  the 
Supreme  Court  holds  this  language:  **We  agree  thai 
the  rule  of  law  which  requires  the  best  evidence  withii 
the  power  or .  control  of  the  party  to  be  produce! 
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should  not  be  relaxed,  and  that  the  court  should  be  1868. 
satisfied  that  the  better  evidence  has  not  been  wilfully  xerm. 
destroyed  nor  voluntarily  withheld.  But  the  rule  on  "c^rt^etT 
the  subject  does  not  exact  that  the  loss  or  destruction  v. 
of  the  documents  of  evidence  should  be  proved  beyond 
all  possibility  of  a  mistake.  It  only  demands  that  a 
moral  certainty  should  exist  that  the  court  has  had 
every  opportunity  for  examining  and  deciding  the 
cause  upon  the  evidence  within  the  power  or  ability 
of  the  litigants."  In  Brigham  <&  al,  v.  Cohurn^  10 
Gray's  K.  329,  the  plaintiffs  claimed  as  assignees  of 
one  Bass,  an  insolvent  debtor.  The  original  deed  of 
assignment  w  as  not  produced,  and  to  authorize  the 
introduction  of  secondary  evidence,  the  affidavit  of 
one  of  the  plaintiffs  was  filed,  which  stated  that  he 
had  made  diligent  search  for  the  deed  of  assignment, 
and  could  not  find  it,  and  that  it  was  not,  to  his 
knowledge,  recorded  in  the  registry  of  deeds.  The 
court  held  that  secondary  evidence  of  the  deed  was 
properly  admitted.  The  court  said:  *^We  cannot 
perceive  that  the  affidavit,  from  the  statement  of  its 
contents  in  the  exceptions,  did  not  raise  a  reasonable  [637 
and  legal  presumption  of  the  loss  of  the  deed,  accord- 
ing to  the  established  rules  of  evidence.  The  question 
what  is  due  enquiry  for  a  deed  or  other  document,  in 
order  to  admit  secondary  evidence  of  it,  must  be  de- 
cided upon  the  particular  circumstances  of  the  case  in 
which  that  question  arises."  Miller  v.  Miller^  1 
Hodges  K.  187;  2  Phil.  Ev.  (N.  Y.  ed.  1849)  229, 
230.  '*In  ordinary  cases,"  says  Mr.  Baron  Alderson, 
**you  do  not  make  search  as  for  stolen  goods.  The 
court  must  be  reasonably  satisfied  that  due  diligence 
has  been  used ;  it  is  not  necessary  to  negative  every 
possibility — it  is  enough  to  negative  every  reasonable 
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1868  probability,  of  anything  being  kept  back. "  McGahey 
Te?S?.    V.  Ahton,  2  Mees.  &  Melsb.  R.  206. 

^^,  Upon  the  evidence  in  this  case,  it  is  impossible  to 

V.  enteitain  a  suspicion  that  anything  has  been  suppressed 
or  withheld,  cr  that  the  copies  which  were  given  in 
evidence  are  not  true  copies  of  the  original  will  and 
codicil.  Enquiry  was  made  of  the  clerk,  at  his  office^ 
for  the  original  will  and  codicil,  and  also  for  the  record 
of  the  probate.  It  is  fair  to  presume  that  th^e  en- 
quiries were  made  for  the  purpose  of  obtaining  a  copy 
in  the  regular  and  usual  way.  And  certainly  nothing 
could  be  more  satisfactory  to  the  mind,  if  legally  ad- 
missible, than  the  record  of  the  Orphans'  Court  of 
Washington.  The  papers  admitted  to  record  in  that 
court  were  duly  authenticated  by  the  clerk  of  the  Cir- 
cuit Court  of  Richmond,  where  they  were  admitted 
to  probate,  as  copies  from  the  records  of  his  court. 
The  Register  of  Wills  certifies,  in  due  form,  a  copy 
of  the  papers  thus  authenticated  by  the  Clerk  of  the 
Circuit  Court.  The  copy  sent  from  Richmond  is  filed 
in  the  Orphans'  Court,  and  cannot,  therefore,  be  ob- 
tained. An  authenticated  copy  of  it  is  the  next  best 
thing,  and  carries  as  full  conviction  to  the  mind  of  its 
authenticity,  as  would  a  copy  from  the  clerk  of  the 

638]  Circuit  Court  of  Richmond.  The  court  will  not, 
therefore,  accoraing  to  the  authorities  which  have 
been  cited,  require  that  the  loss  or  destruction  of  the 
original  papers,  and  of  the  probate  of  them,  shall  be 
"proved  beyond  all  possibility  of  mistake;"  it  is  only 
necessary  that  the  evidence  in  relation  to  the  loss 
should  produce  '^a  moral  certainty  that  the  court  has 
had  every  opportunity  for  examining  and  deciding  the 
cause,  upon  the  best  evidence  within  the  power  or  con- 
trol of  the  litigants."  This  "moral  certainty"  is 
produced  in  this  case  by  the  evidence  as  to  the  appli- 
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cation  to  the  clerk  of  the  Circuit  Court  of  Richmond.     1868. 
It  was  his  official  duty  to  preserve  the  original  papers    Term, 
and  the  record  of  their  probate,  and  to  furnish  copies  ^   , 
when  applied  for.     The  evidence  is  not  merely  that       v. 
the  clerk  declared  that  the  paper  and  record  had  been 
lost  or  destroyed  at  the  time  of  the  great  fire;  but  at 
the  request  of  the  witness  he  made  search  lor  them, 
and   reported,  then   and    there,  as  the  result  of  the 
search,  that  they  had  been  lost.     The  search  seems  to 
have  been  made  in  the  presence  of  the  witness.     At 
any  rate,  it  was  made,  and  the  result  reported,  and 
the  declaration  of  the  clerk  accompanies,  and  formed 
part  of,  an  official  act.     We  must  presume,  in  the 
absence  of  any  evidence  to  raise  a  suspicion  of  the 
contrary,  that  a  declaration  thus  made  was  true.     It 
was  not  only  the  duty  of  the  clerk,  but  his  interest 
also,  to  find  the  paper  and  record,  and  to  furnish  a 
copy,  if  they  were  in  existence.     The  testimony  of 
the  clerk  as  to  the  particulars  of  his  search,  and  as  to 
the  facts  connected  with  the  fire,  would  have  gone  a 
step  further  tc  exclude  the  ])Ossibility  of  a  mistake, 
and  might  properly  have  been  insisted  on,  if  there  had 
been  room  to  suspect  that  anything  had  been  **kept 
back''  by  design,  or  that  the  copies  actually  produced 
were  not  genuine.     In  the  case  cited  from  10  Gray's 
R.  329,  the  affidavit  of  the  other  plaintiff  would  in 
like  manner,  have  gone  a  step  further  to  exclude  the 
possibility  of  mistake  as  to  the  loss  of  the  deed;  but       [639 
there  being  no  ground  of  suspicion,  the  court  did  not 
require  it.     In  Waller  v.  School  District,   22  Corm. 
R.  326,  the  court  said:  *'The  only  ground  of  com 
plaint  is,  that  the  plaintiff's  son  was  not  called  to  tes- 
tify as  to  the  loss.     His  testimony   would  have  ren- 
dered the  evidence  more  satisfactory,  and  ought  to 
have  been  required,  had  there  been  any  reason  to  be- 
VoL.  xvirr — 86 
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1868.  lieve  there  was  any  collusion  between  him  and  the  it- 
Term,    f^i^dants.     But  nothing  of  that  kind  appears." 

I  conclude,  therefore,  that  a  sufficient  ground  w« 
laid  in  this  case  for  the  introduction  of  secondary  er!- 
denoe.  The  plaintiff  was  under  no  obligation  to  avail 
himself  of  the  provisions  of  the  act  of  Febroary  21, 
1866,  to  establish  the  lost  record.  The  providonsof 
that  act  are  only  cumulative.  Smith  v.  Carter,  ^ 
Kand.  167;  Newcomb  v.  Drummond^  4  Leigh  57. 

The  next  ground  or  error  assigned,  is  the  admiaaofl 
of  the  record  of  the  county  court  of  Alexandria  of  a 
probate  of  a  copy  of  the  bill  certified  from  tie  Or- 
phans' Court  of  Washington.  The  ground  of  the  ob- 
jection is,  that  the  county  court  had  no  jurisdictioD 
to  admit  the  copy  to  probate,  because  the  originai 
will  had  already  been  admitted  to  probate  in  Kkh- 
mond,  and  that  the  case  is  not  embiaced  by  the  pro- 
vision of  ch.  123,  section  26,  of  the  Code;  and  that 
as  the  defect  of  jurisdiction  appears  on  the  face  of  the 
proceedings  of  the  county  court,  its  act  was  void  and 
not  voidable  merely. 

But  conceding  this  to  be  so,  I  think  that  the  admis- 
sion of  this  evidence  affords  no  ground  for  refersiaf 
the  judgment.  If,  according  to  the  doctrine  in  Eng- 
land, there  are  no  degrees  in  secondary  evidence,  thea 
this  evidence  was  admissible  on  the  same  ground  ai 
the  other  secondary  evidence.  But  even  if  that  is  not 
so,  it  is  obvious  that  the  admission  of  this  evidawe 
could  do  the  defendant  no  injury.  The  record  of  the 
640]  Orphans'  Court  of  Wahington  >^  as  already  before  tb 
jury,  which  was  the  best  secondary  evidence  attaina* 
ble,  and  the  record  of  the  county  court  only  bronji* 
this  record  of  the  Orphans'  Court  before  the  jnir* 
second  time.  The  same  views  apply  to  the  objectii* 
made  to  the  admission  of  a  copy  of  the  original  lA 
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made  by  the  plaintiff,  upor  tbe  assumption  made  by  1868. 
the  defendant  that  tw  o  witnesses  were  necessary  to  Term, 
authenticate  that  copy.  "corbetT 

The  next  ground  of  error  assigned  is,  the  admission  v. 
in  evidence  of  the  certificate  of  redemption.  The  ob- 
jection is,  that  the  land  was  redeemed  by  McPherson, 
who  was  a  stranger  to  the  land,  and  had  no  right  to 
redeem  it  under  the  act  of  Congress.  Before  this 
certificate  of  redemption  was  offered  by  the  plaintiff, 
the  defendant  had  introduced  the  record  of  a  suit  in 
chancery  in  the  Supreme  Court  of  the  District  of  Col- 
umbia, instituted  for  the  purpose  of  appointing 
another  trustee  under  the  will  of  Mrs.  Hunter,  in  the 
place  and  stead  of  the  plaintiff,  and  in  which  the  court 
made  a  decree  appointing  McPherson  as  trustee.  It 
is  conceded,  in  the  petition,  that  the  Court  of  the  Dis- 
trict of  Columbia  had  no  authority  to  remove  the  plain- 
tiff from  his  trust  in  respect  to  the  land  in  Virginia, 
or  to  constitute  McPherson  trustee  in  respect  to  the 
said  land. 

The  seventh  section  of  the  act  of  Congress,  passed 
June  7,  1862,  as  amended  ty  the  act  of  February  3, 
1863,  provides  that  when  land  has  been  sold  by  the 
Commissioners,  ''the  owner  of  said  lots  of  ground,  or 
any  loyal  person  of  the  United  States,  having  any 
valid  lien  on,  or  interest  in  the  land,  may,  at  any  time 
within  sixty  days  after  said  sale,  appear  before  the 
said  Board  of  Tax  Commissioners,  in  his  or  her  own 
propor  person,  and,  if  a  citizen,  upon  taking  an  oath  to 
support  the  Constitution  of  the  United  States,  and 
paying  the  amount  of  said  tax  and  penalty, ''  &c.  *  * 
*  *may  redeem  said  lots  of  land  from  said  sale,  and  any 
purchaser  under  the  same  having  paid  moneys,  treas-  [641 
ury  notes,  or  other  certificates  of  indebtedness  of  the 
United  States,    shall,    upon  such   redemption   being 
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1868.     made,  be  entitled  to  have  the  same,  with  the  interest 
Terai.    accruing  after  said  sale,  returned  to  him  by  the  said 
^   ,        Commissoiners,  upon  surrendering  up  the  certificate 
V.       of  sale.     And  provided  further,  that  if  the  owner  of 
^^ '     said  lots  of  ground  shall  be  a  minor,  a  non-resident 
alien,  a  loyal   citizen   beyond   seas,  a  persons  of  un- 
sound mind,  or  under  a  legal  disability,  the  guardian, 
trustee,  or  other  person  having  charge  of  the  person 
or  estate  of  such  pereon,  may  redeem  the  same  at  any 
time  within  two  years  after  the  sale  thereof,  and  in 
the  manner  above  provided,  and  with  like  effect." 

This  provision  distinguishes  those  who  are  entitled 
to  redeem  into  two  classes,  one  of  which  is  required 
to  redeem   within  sixty  days  after  the  sale,  and  the 
other  of  which  is  allowed  to  redeem  within  two  years. 
The  owner,  of  either  class,  must  appear  before  the 
Commissioners  in   proper  person,   and,  if  a  citizen, 
must  take  an  oath  to  support  the  Constitution  of  the 
United  States.     The  first  class  embraces  persons  who 
are  resident  and  sui  Juris^  and  whom  Congress   de- 
signed to  hold  to  a  strict  responsibility  for  their  acts 
and  defaults,  and  as  to  whom  it  restricted  the  privi- 
lege of  redemption  within  narrow  limits.     The  other 
class  embraces  persons  under  disability,  non-resident 
aliens  and  loyal  citizens  beyond  seas,  who  could  not 
justly  be  held  to  the  same  strict  responsibility,  and  to 
whom  Congress  designed  to  extend  the  privilege  of 
redemption  on  more  liberal  terms.     The  persoas  de- 
scribed in  this  second  class  are  such  that  their  lands, 
in  consequence  of  their  non-residence  or  disability, 
would  generally  be  in  the  ** charge  *  if  some   other 
person.     Hence  the  act,  in  terms,  gives  the  privilege 
of  redeeming,  within  two  years,   to  ''the  guardian, 
trustee,  or  other  person  having  charge  of  the  person 
642]       or  estate  of  the  owner.     But  the  plain  intention  of 


Digiti 


ized  by  Google 


Corbett 

V. 

Nutt. 


COURT   OF    APPEALS    OF    VIRGINIA.  685 

the  act  was  to  secure  the  privilege  of  redemption  to  1868. 
the  owner,  tc  whom  no  fault  could  be  imputed,  and  xe^. 
for  whose  benefit  the  redemption  was  to  be  made. 
Suppose  the  land  of  a  non -resident  alien,  or  of  a  loyal 
citizeu  beyond  seas,  is  not  in  the  charge  of  any  agent 
or  other  person — might  not  the  owner  redeem  through 
the  agency  of  a  friend,  deputed  for  that  purpose  only? 
Or,  might  lie  not,  upon  coming  home  within  the  two 
years,  redeem  in  proper  person  ?  Or  suppose  a  minor 
has  no  guardian,  and  neither  he  or  his  estate  is,  in 
any  legal  sense,  or  actually,  in  the  charge  of  any 
other  person,  as  may  well  be  the  case  if  he  manages 
his  own  affairs  and  controls  his  own  actions — is  he  to 
lose  the  privilege  secured  for  his  benefit,  because  the 
literal  terms  of  the  act  cannot  be  complied  with  ?  It 
seems  to  me  that  this  would  be  putting  too  strict  a 
construction  upon  the  act  of  Congress.  It  would  de- 
stroy the  sense  and  object  of  the  law,  in  order  to  sat- 
isfy its  letter.  The  rule  is,  that  laws  allowing  re- 
demption are  to  De  construed  liberally.  Blackwell  on 
Tax  Titles,  Ed.  1864,  432. 

I  think  therefore,  that  Mrs.  Featherstonhaugh  and 
Mrs.  Young,  the  beneficial  owners  of  the  land,  had 
the  light  to  redeem  in  their  proper  persons,  and  that 
they  must  be  understood  to  have  done  so  in  this  case. 
The  Commissioners  appear  to  have  so  understood  it, 
for  they  administered  to  those  ladies  tlie  additional 
oath  required  by  the  act  of  March  3,  1865,  sect.  7, 
which  is  to  be  taken  by  every  *' owner"  who  redeems. 
The  certificate  describes  them  as  the  ow^ners,  though 
it  describes  McPherson  as  the  trustee.  There  is  some 
ambiguity  in  the  certificate  as  to  whether  these  ladies 
took  the  oath  to  support  the  Constitution  of  the  United 
States.  It  does  not  appear  that  they  did  not  take 
this  oath,  as  well  as  the  other;  and  the  language  be- 
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1868.     ing  ambiguous,  we  may  presume  that  they,  as  well  as 

Tenn.    MoPherson   took  this  oath,  in  order  to  sustain   the 

^  .        certificate,  ut  res  magis  valeat  quam  pereat. ' '     If  they 

V.       did  not,  why  was  not  the  additional  oath,  required  by 

^^31  *     the  act  of  March  3,  1866,  administered  to  McPherson, 

as  well  as  to  them  ? 

But  peihaps  the  true  construction  of  the  certificate 
is,  that  McPherson  alone  took  the  oath  to  support  the 
Constitution  of  the  United  States,  and  that  Mrs. 
Featherstonhaugh  and  Mrs.  Young  alone  took  the 
oath  required  by  the  act  of  March  3,  1865.  That 
would  be  in  accordance  with  a  stiict  and  literal  con- 
struction of  the  acts  of  Congress.  The  act  of  1862, 
and  the  amendment  of  1863,  require  that  the  person 
who  redeems  as  guardian,  trustee,  or  person  having 
charge  of  the  property  or  person  ef  the  owner,  shall 
take  the  oath  to  support  the  Constitution.  The  act  of 
March  3,  1865,  provides  that  ''no  owner"  shall  re- 
deem without  taking  the  additional  oath  prescribed 
by  that  act. 

Assuming  this  to  be  the  true  construction  of  these 
acts,  the  question  is,  whether  the  redemption  was  in- 
valid for  want  of  proper  authority  in  McPherson.  He 
was  not,  strictly  and  legally,  the  trustee  of  these  ladies 
in  lespect  to  the  land  to  be  redeemed,  because  the  ju- 
risdiction of  the  court  which  appointed  him  did  not 
exteud  over  that  land.  But  no  doubt  both  he  and 
they  thought  he  was  the  trustee  in  respect  io  these 
lands,  as  undoubtedly  he  was  their  trustee  in  respect 
to  other  property.  He  may,  too,  for  a'jght  that  ap- 
pears, have  been  acting  under  this  impression,  and 
been  actually  in  "charge"  of  all  the  trust  property. 
In  making  the  redemption,  he  acted  for  these  ladies, 
and  with  them,  and  professedly  as  their  trustee.  He 
was  not  an  intruder  or  volunteer.     And  the  Commis- 
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sioners,  whose  duty  it  was  to  ascertain  nis  relation  to     1868. 
the  porperty,  recognized  him  as  a  person   who  had  a    xerai. 
right  to  redeem.     Every  substantial  purpose  of  the  ^  . 
act  of  Congress  was,  therefore,  fully  satisfied;  and       v. 
considering  that  an  act  allowing  redemption  is  to  be       ^^^^ 
construed  liberally,  so  as  to  piomote  the  beneficent 
intention  of  the  legislature,  and  not  strictly,  f  think 
-ve  weie  fully  authorized  to  hold  that  the  redemption 
in  this  case  was  valid  and  effectual,  as  a  redemption 
by  McPherson. 

The  next  error  assigned  is  th<5  refusal  of  the  court 
to  give  the  instructions  moved  ty  the  defendant. 

The  first  instruction  proceeds  on  the  assumption 
that  the  devise  was  void  under  the  6th  section  of  the 
act  of  Congress  passed  July  17,  1862,  entitled  ''An 
act  to  suppress  insurrection,  to  punish  treason  and  re- 
bellion, to  seize  and  confiscate  the  property  of  rebels, 
and  for  other  purposes."  This  section  declares,  that 
if  any  person  engaged  in  armed  rebellion  against  the 
United  States,  or  aiding  or  abetting  such  rebellion, 
shall  not,  within  sixty  days  after  public  warning  and 
proclamation  duly  made  by  the  President,  cease  to 
aid,  countenance,  and  abet  such  rebellion  and  return 
to  his  allegiance,  all  the  estate  of  such  person  shall  be 
subject  to  seizure,  and  it  shall  be  the  duty  of  the 
President  to  seize  the  same  as  before  provided  in  the 
act;  and  that  ''all  sales,  transfers,  or  conveyances  of 
any  such  property,  after  the  expiration  of  said  sixty 
days  from  the  date  of  said  warning  and  proclamation, 
shall  be  null  and  void;  and  it  shall  be  a  sufficient  bar 
to  any  suit  brought  by  such  person  for  the  possession 
or  the  use  of  such  property,  or  any  of  it,  to  allege  and 
prove  that  he  is  one  of  the  persons  described  in  this 
section."  The  5th  section  of  this  act  provides  that, 
to  insure  the  speedy  termination  of  the  present  rebel- 
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ifm.     lion,    it  shall   be  the  doty  of  the  President  of  the 
Term,    l^  ^lited  States  to  canse  the  seizure  of  all  the  estate  and 

P   ,        property,  money,  stocks,  effects  and  credits'"  of  the 
V.       persons  thereinafter  named,  ^'and  to  apply  and  ose 

0451  ^^^  same  and  the  proceeds  thereof  fcr  the  support  of 
the  army  of  the  United  States."  After  enumerating 
the  several  classes  of  persons  whose  property  is  thus 
liable  to  seizure,  the  section  concludes  as  follows: 
*'And  all  sales,  transfers,  or  conveyances  of  any  such 
property  shall  be  null  and  void,  and  it  shaU  be  a  suffi- 
cient bar  to  any  suit  brought  by  such  person  for  the 
possession  oi  the  use  of  such  property,  or  any  of  it, 
to  allege  and  prove  that  he  is  one  of  the  persons  de- 
scribed in  this  section."  The  7th  and  8th  sections 
n  ake  provision  for  the  condemnation  and  sale  of  the 
property  thus  liable  to  seizure  under  the  5th  and  6th 
sfjctions. 

It  is  obvious  from  the  provisions  of  this  act,  that  it 
was  designed  as  a  war  measure,  and  the  5th  section 
expressly  declares  that  the  seizure  of  property  which 
it  authorizes  is  provided  ^'to  insure  the  speedy  termi- 
nation of  the  present  rebellion."  The  act  proposed 
to  aid  this  object  by  the  seizure  and  confiscation  of 
the  property  of  certain  classes  of  persons  described, 
and  of  all  others  who  should  disregard  the  proclama- 
tion of  the  President  provided  for  in  the  6th  section. 
The  provisions  of  the  5th  and  6th  sections  making 
void  all  sales,  conveyances,  and  transfers  of  property 
declared  liable  to  seizure  and  confiscation,  must  be 
construed  with  reference  to  the  objects  and  general 
provisions  of  the  act.  They -were  necessary  to  pre- 
vent these  objects  and  provisions  from  beinjj  defeated 
by  the  sale,  conveyance,  or  transfer  of  the  property, 
before  seizure,  b}'^  persons  embraced  ipi  the  described 
classes.     The  object  was  to  provide,  that  ro  sale,  con- 
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veyance,  or  transfer  should  interfere  with'^the  seizure  1868. 
and  sale  provided  for  by  that  act.  This  construction  Tem. 
satisfies  the  terms  of  law,  and  is  consistent  with  its 
policy.  To  carry  i*s  operation  to  the  extent  con- 
tended for  by  the  counsel  for  the  defendant,  is  not 
necessary  to  accomplish  the  objects  of  the  act;  is  not 
necessaiy  to  satisfy  the  fair  meaning  of  the  language; 
and  imputes  to  Congress  a  purpose  for  which  no  good 
reason  can  be  assigned,  and  which  can  hardly  be  sus- 
tained upon  any  construction  of  its  powers.  If  the 
construction  contended  for  is  right,  then  the  other 
provision  that  no  person  embraced  in  the  described 
classes  shall  be  allowed  to  maintain  a  suit  for  the  pos- 
session or  use  of  any  property  made  liable  to  seizure, 
must  be  held  to  be  a  perpetual  bar,  until  the  act  is  re- 
pealed, to  a  recovery  in  any  such  suit. 

It  seems  that  the  same  construction  was  put  upon 
this  provision  of  the  act  of  Congress  by  the  Supreme 
Court  of  Tennessee,  in  the  case  of  Galhraith  v.  Me- 
Farland,  3  Cald;  R.  267,  and  by  the  Court  of  Ap- 
peals of  South  Carolina,  in  Pope  v.  Chaffin^  noticed 
in  Amer.  Law  Review,  April,  1868,  p.  578. 

The  court  properly  refused  to  give  this  instruction. 

The  second  instruction  asked  for  declared,  that  if 
the  jury  should  believe  from  the  evidence  that  the 
plaintiflf  was  removed  from  the  office  of  trustee,  and 
McPherson  substituted  as  trustee  in  his  stead,  by  a 
decree  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia, then  the  plaintiff  was  not  entitled  to  recover. 

The  court  was  justified  in  refusing  this  instruction, 
on  the  ground  that  it  proposed  to  submit  to  the  jury, 
as  a  question  of  fact,  what  was  properly  a  question  of 
law  for  the  court.  Whether  the  plaintiff  was  removed 
or  McPherson  substituted  as  trustee,  in  respect  to  the 
land  in  controversy  in  this  suit,  depended  upon  the 
Vol.  XVIII — 87 
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1868.     constractioD  and  legal  effect  of  the  decree  of  the  8a- 
Term,    preooe  Court. 

^   .  This  instruction  proceeds  on  the  assumption,  that 

V.  it  was  competent  for  the  court  of  the  District,  by  the 
mere  force  of  its  decree,  to  operate  upon  the  title  to 
land  in  Virginia,  so  as  to  divest  it  out  of  Nutt  and 
to  vest  it  in  McPherson.  This  cannot  be  maintained, 
and  the  instruction  was  properly  refused  for  that  rea- 
son. See  1  Kob.  New  Pract.  336-343;  Story  Confl. 
§  §  544,  545;  Watkins  v.  Holman,  16  Peters  R.  25; 
McLawri/a  v.  Salmons^  11  B.  Mon  R.  96. 

The  petition  treats  this  instruction  as  involving  the 
047J  question,  whether  Nutt  made  or  could  make  a  valid 
disclaimer  by  parol  of  the  estate  devised  to  him  by 
Mis.  Hunter.  But  certainly  it  involves  no  such  ques- 
tion. That  question  may  be  raised  under  the  excep- 
tion to  the  refusal  of  the  court  to  grant  a  new  trial, 
though  no  error  has  been  assigned  on  that  ground. 

The  bill  in  the  case  in  the  Supreme  Court  of  the 
District  alleged  that  Nutt,  the  plaintiff,  declined  to 
accept  the  trusts  conferred  upon  him  by  the  will  of 
Mrs.  Hunter,  and  asked  the  appointment  of  anotner 
person  to  execute  the  trusts  in  his  stead.  Nutt,  in 
his  answer,  admitted  that  he  had  declined  to  accept 
the  said  trusts,  it  is  insisted  that  this  answer  is  proof 
of  a  parol  disclaimer  by  Nutt  of  the  ti$le  to  the  land 
in  controversy,  and  that  the  effect  of  such  disclaimer 
was  to  divest  the  title  out  of  him. 

Whether  an  estate  of  freehold  in  land  can  be  effectu- 
ally disclaimed  by  parol,  so  as  to  divest  the  title  of 
the  devisee,  has  not  been  settled  by  the  decisicns  of 
this  court.  In  Brycm  v.  Uyre^  1  Rob.  R.  94,  it  was 
conceded  that  the  question  did  not  arise.  The  case 
canuot  be  regarded,  therefore,  as  settling  the  question 
against  the  validity  of  such  a  disclaimer,  though  the 
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opmios  of  Judge  Allen  is  said  by  the  report,  in  gene-  1868. 
ral  terms,  to  have  been  concurred,  in  by  the  other  Term, 
judges  who  sat  in  the  case.  It  is  not  necessary  to  de-  ^^, 
termine  that  question  in  this  case.  If  we  assume  it  to  v. 
bo  true,  as  contended  for,  that  a  freehold  estate  in 
land  may  be  disclaimed  by  parol,  the  question  remains 
whether  such  disclaimer  is  proved  in  this  case,  in  in- 
spect to  the  land  in  controversy.  That  depends  on 
Nutt's  intention.  His  answer  does  not  specify  the 
particular  trusts  which  he  had  declined.  A  large 
amount  of  property,  real  and  personal,  had  been  de- 
vised and  bequeathed  to  him  in  trust,  all  of  which 
seems  to  have  been  in  the  District  of  Columbia,  ex- 
cept the  sixty  acres  of  land  in  controversy  in  this  suit. 
The  bill  to  which  the  answer  was  made  was  filed  in  [648 
the  District,  in  a  court  which  had  no  jurisdiction  o\er 
the  land  in  Virginia.  It  was  for  the  jury  to  say, 
upon  the  answer  and  all  the  other  evidence,  whether 
Nutt  had  made  a  disclaimei  of  title  to  the  land  in- 
volved in  this  suit.  The  fact  that  he  subsequently 
instituted  this  suit,  was  a  fact  which  they  might 
consider  in  making  up  their  opinion  on  this  question. 
The  verdict  finds,  in  effect,  that  Nutt  had  made  no 
such  disclaimer  in  resptsct  to  this  land.  We  cannot 
say  that  the  verdict  should  bo  set  aside  on  that  ground. 
This  view  is  sufiicient  to  dispose  of  the  question  of  a 
parol  disclaimer,  without  adverting  to  any  other. 

The  next  instruction  asked  for  affirms  that  the  writ 
of  unlawful  detainer  is  not  an  appropriate  remedy  in 
this  case.  The  reason  assigned  in  the  petition  is,  that 
the  title  alone  is  involved.  This  instruction  too  was 
properly  refused.  The  Code,  ch.  134,  section  1,  gives 
the  remedy  of  unlawful  detainer  where  there  has  been 
an  unlawful  entry  upon  land,  or  where  the  entry  hav- 
ing been  lawful,  the  tenant  detains  possession  of  land 
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1868.     after  his  right  has  expired,  without  the  consent  of 

Tenm.    ^^^  ^^^  ^^  entitled  to  the  possession,  and  wheie  sach 

^  .        unlawful  possession  has  not  continued  for  three  years. 

V.       The  controversy  in  such  a  case,  though  it  determine 

only  the  right  of  possession,  may  turn  altogether  upon 

the  \alidity  of  the  title  under  which  the  defendant 

claims  to  hold  the  possession. 

The  only  remaining  instruction  asked  for  affirms, 
that  to  entitle  the  plaintiff  to  recover,  he  must  shew 
that  the  certificate  of  redemption  was  forwarded  by 
the  commissioners  to  the  Secretary  of  the  Treasury, 
and  that  the  purchase  money  was  refunded  to  the  de- 
fendant by  a  draft  on  the  Treasury  of  the  United 
States.  This  proposition  is  based  on  the  7th  section 
of  the  act  of  March  3,  1865,  which  provides,  **that 
in  any  case  in  which  lands  shall  be  redeemed  after 
649]  sale  made  by  the  board  of  commissioners,  and  after  the 
money  received  by  them  on  the  sale  of  such  lands  has 
been  paid  into  the  treasury,  by  the  owner  complying 
with  all  the  provisions  of  the  law  relating  to  redemp- 
tion necessary  to  be  complied  with  on  his  part,  the 
said  board  shall  certify  to  the  Secretary  of  tlie  Treas- 
ury the  fact  that  such  lands  have  been  redeemed,  the 
amount  of  the  purchase  money  paid  by  the  purchaser, 
and  when  said  purchase  money  was  paid,  together 
with  such  other  circumstances  as  the  Secretary,  by 
general  regulations  or  special  instructions,  shall  re- 
quire; and  the  Secretary,  on  being  satisfied  that  the 
lands  have  been  duly  redeemed,  shall  repay,  by  draft 
drawn  on  the  Treasury  of  the  United  States,  the  said 
purchaser  the  principal  and  interest  of  said  purchase 
money ;  and  the  purchaser  shall  forthwith  deliver  pos- 
session to  the  owner  so  redeeming  as  aforesaid." 

This  provision  was  designed  for  the  benefit  of  the 
purchaser,  so  as  to  enable  him  to  obtain  the  re-pay- 
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ment  of  the  money,  after  it  hai  been  paid  by  the  com-     1868. 
missioners  into  the  treasury.     The  act  of  February  3,    Term. 
1863,  already  quoted,  made  provision  for  the  coramis-   p.  ^|^  ~ 
sioners  returning  the  purchase  money  where  it  remained       v. 
in  their  hands  at  the  time  of  the  redemption.     But 
the  validity  of  the  redemption  did  Dot  depend  upon 
the  return  of  the  purchase  money.     And  so  in  cases 
•where  the  money  is  paid  into  the  treasury,  it  is  not 
necessary  for  the  party  claiming  under  a  redemption, 
to  sho^  that  the  money  has  been  refunded  to  the  pur- 
chaser.    If  the  refusal  of  the  Secretary  to  refund  the 
purchase  money  would  entitle  the  purchaser  to  with- 
hold ihe  land,  that  would  be  matter  of  defence  to  be 
proved  by  him.     But  the  law  does  not  make  the  Sec- 
retary a  judge  to  determine  the  validity  of  the  redemp- 
tion, as  between  the  former  owner  and  tho  purchaser. 
He  is  only  to  revise  the  certificate  of  redemption  for 
the  purpose  of  deciding  whether  the  money  shall  be 
withdrawn  from  the  treasury.      If  the  owner  has  made 
redemption  in  the  manner  required  by  law,  his  title  is       [650 
complete,  even  though  the  Secretary  should  refuse  to 
do  justice  to  the  purchaser  by  refunding  the  purchase 
money. 

Upon  the  whole,  I  think  there  is  no  error  in  the 
judgment,  and  that  it  ought  to  be  afBrmed. 

The  other  judges  concurred  in  the  opinion  of  Joy- 
nes^  J. 

Judgment  affirmed. 
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1868.  Faulknee  cfe  ah  v,  Davis  cfe  als. 

April 

1.  A  court  of  equity  will  enjoin  a  sale  under  a  deed  of  trust  given 

to  secure  the  purchase  money  of  land,  where  there  is  a  cloud 
upon  the  title  which  would  occasion  a  sacrifice  at  such  sale. 

2.  It  seems  that  in  Virginia,  a  court  of  equity  has  not  authority, 

under  its  general  jurisdiction  as  guardian  of  in&nts,  to  sell 
their  real  estate  whenever  it  is  for  the  advantage  of  the  in- 
fants to  do  so. 

3.  The  statutes  in  relation  to  the  sale  of  infants'  lands  are  remedial 

in  their  nature,  and  should  be  construed  liberally. 

4.  By  the  act  of  February  18,  1853,  sess.  acts  ch.  34,  p.  39,  and  the 

previous  acts  on  the  subject,  courts  of  equity  had  authority  to 
sell  the  land  in  which  infants  had  an  interest,  whether  in 
possession  or  remainder,  vested  or  contingent,  if  the  proper 
parties  could  be  brought  before  the  courts. 

5.  Two  vacant  lots  in  the  city  of  Richmond  are  conveyed  to  trus- 

tees in  trust  for  N.  and  his  wife  L.,  and  the  survivor  of  them 
for  life,  and  at  the  death  of  the  survivor  to  be  conveyed  by 
the  trustees  to  the  children  of  N.  and  wife,  who  should  be 
living  at  the  death  of  the  survivor,  and  the  descendants  of 
such  of  the  children  as  should  be  then  dead  leaving  descend- 
ants ;  and  upon  the  further  trust,  that  if  N  should  think  it 
expedient  lo  sell  the  lots,  or  any  part  of  them,  the  trustees 
should  permit  him  to  do  so,  the  proceeds  of  sale  to  be  secured 
and  held  upon  the  same  trusts.  N.  dies  without  selling  the 
lots,  leaving  his  wife  and  five  children  surviving  him.  The 
trust  to  sell  continues,  and  a  court  of  equity  may  execute  it. 
6621  ^*  Upon  a  bill  filed  by  the  widow  of  N.  against  the  children  and 
trustees  for  a  sale  of  the  lots,  the  court  may  decree  a  sale  ; 
and  the  descendants  of  any  child  dying  in  the  lifetime  of  the 
widow,  will  be  bound  by  the  decree ;  the  parties  before  the 
court  representing  any  such  descendants  who  may  become 
entitled  under  the  trusts  of  the  deed.  Upon  the  doctrine  of 
the  representation  of  parties,  see  the  opinion  of  Moncure,  P. 
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Although  the  bill  was  prepared  with  reference  to  the  sale  of  the  1868. 

land  of  infants  under  the  statute,  yet  all  the  £act8  having  ;^P^^ 

been  stated  in  it,  and  all  the  proceedings  having  been  regu-  ^""' 


larly  conducted,  it  was  competent  for  the  court  to  make  a  Faulkner 
decree  therein  for  the  sale  of  the  property,  if  upon  these     &  als. 
facts,  upon  any  ground  whatever,  the  court  of  chancery  had     j^* . 
authority  to  make  such  a  decree.  ^  als. 

By  deed  bearing  date  the  18th  of  June,  1840,  Lucy 
Nelson  Call  and  Ann  Cameron,  the  widow  and  the 
only  child  and  devisee  of  Daniel  Call,  deceased,  con- 
veyed to  Philip  St,  George  Ambler  and  Wm.  Mar- 
shall Ambler,  two  half  acre  lots  of  land  in  the  city  of 
Fichmond,  Nos.  781  and  782,  the  one  at  the  corner 
of  Marshall  and  Ninth  streets,  and  the  other  on  Clay 
and  Ninth  streets,  upon  the  following  trusts,  viz:  That 
ttie  said  trustees,  and  the  survivor  of  them,  shall  per- 
mit Daniel  N.  Norton  and  Lucy  M.  his  wife,  and  the 
survivior,  to  hold,  use  ard  enjoy  the  said  lots  or  par- 
cels of  ground,  with  all  their  appurtenances,  without 
claim  or  charge,  during  their  joint  lives,  and  the  life 
of  the  survivor  of  them,  (if  the  same  be  not  sold  as 
hereinafter  provided  for,)  and  at  the  death  of  the  said 
Daniel  N.  Norton  and  Lucy  M.  his  wife,  the  said 
Philip  St.  George  Ambler  shall  hold  the  said  lots 
and  their  appurtenances  to  and  for  the  use  and  bene- 
fit, and  as  the  property  of  the  child  or  children  of  the 
said  Lucy  M.  Norton  by  her  present  husband,  the  said 
Daniel  N.,  who  may  be  living  at  the  death  of  the  said 
Lucy  M.  Norton,  their  mother,  and  the  child  or  chil- 
dren then  living  of  any  child  or  children  of  the  said 
Lucy  M.  by  the  said  Daniel  N.  Norton,  who  may  have  [653 
died  in  the  lifetime  of  the  said  Lucy  M. ;  and  shall  so 
convey  ilie  lots  and  appurtenances  to  the  said  child  or 
children  and  grandchild  or.  grandchildren  of  the  said 
Lucy  M.  Norton  and  Daniel  N.  Norton  when  required, 
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1868.     after  the  death  of  the  said  Daniel  N.  and  Lucy  M. 
Teraa.     N^orton.     And  upon  this  further  trust,  that  if   in  the 
z~~j:       opinion  of  the  said  Daniel  N.  Korton,  it  shall  become 
&  als.    expedient  to  sell  the  lots  bkUd  their  appurtenances,  or 
Davis    ^"y  portion  of  them,  or  either  of  them,  the  said  Philip 
^^^^     St.  George  Ambler  and  William  M.  Ambler,  and  the 
survivor  of  them,  shall  permit  him,  the  said  Norton, 
to  do  so,  the  price  or  purchase  money  for  the  same 
being  adequately  and  legally  secured  to  the  uses  and 
trusts  hereinbefore  described,  the  lawful  interest  an- 
nually aiising  therefrom  to  be  paid  to  the  said  Daniel 
N.   Norton  during  his  life,  and  to  the  said  Lucy  M. 
after  his  death   ii  she  shall  survive  him,  during  her 
life,  and  the  principal  and  all  interest  thereon  accruing 
after  it  e  deatn  of  the  said  Daniel  N.  and  Lucy  M.  Nor- 
ton, to  be  held  by  the  said  Philip  St.  George  Ambler 
and  William  M.  Ambler,  and  the  survivor  of  them,  as 
tne  lots  would  have  been  if  not  sold.     There  were 
covenants  by  the  trustees,  but  the  deed  was  not  signed 
by  them. 

Daniel  K.  Norton  died  in  1841,  or  early  in  1842, 
leaving  Lucy  M.,  his  widow,  and  five  infant  children, 
survi\inghim,  and  without  having  exercised  the  powei 
of  sale  vested  in  him  by  the  foregoing  deed.  And  Mis. 
Norton  having  qualiiied  as  guardian  of  her  child^'en, 
she  in  June,  1847,  filed  hex  bill  in  her  own  right,  and 
as  guardian  of  her  children,  for  the  purpose  of  obtain- 
ing a  sale  of  the  real  estate  of  the  children.  In  her 
bill,  which  was  sworn  to  by  her,  she  set  out  the  estate 
of  the  children,  and  amongst  it,  the  two  lots  men- 
tioned in  the  deed  from  Mrs.  Call  and  Mrs.  Cameron, 
a  copy  of  which  was  filed  with  the  bill;  and  she  al- 
leged that  the  interest  of  the  children  required  a  sale 
654]  of  the  real  estate,  or  some  part  of  it,  and  the  invest- 
ment of  the  proceeds  of  the  sale  in  some  way  to  pro- 
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V. 

Davis 
&  als. 


duce  a  larger  iDCOine.  She  therefore  prayed  for  a  sale  1868. 
of  the  real  estate,  and  its  in^^estnent  in  a  more  pro-  xerm. 
ductive  fund;  and  for  general  relief.  Faulkner 

The  only  defendants  to  tnis  bill  were  the  children  Aals. 
of  Daniel  H.  and  Lucy  M.  Norton,  only  one  of  whom 
vras  over  the  age  of  fourteen  years  when  the  bill  was 
filed.  The  case  seeujs  lo  have  been  prepared  as  pre- 
scribed by  the  statute;  and  on  the  23d  of  June  a  de- 
cree was  made  referring  it  to  a  Commissioner,  to  en. 
quire  and  report  whether  it  was  for  the  interest  of  the 
infant  defendants  that  their  real  estate  should  be  sold, 
and  if  sold,  how  the  proceeds  of  the  sale  should  be  in- 
vested. The  Commissioner  reported  in  favor  of  sell- 
ing the  real  estate;  and  on  the  28th  of  June,  1847, 
the  court  made  a  decree  appointing  Commissioners, 
with  authority  to  sell  the  same.  These  Commissioners 
proceeded  to  sell  a  part  of  the  property;  but  the  two 
lots  before  mentioned  were  not  sold.  In  1853  anothei 
decree  seems  to  have  been  made  for  the  sale  of  these 
lots;  and  under  this  decree  the  let  at  the  corner  of 
Marshall  and  Xinth  streets  was  sold;  but  Benjamin 
Davis,  the  purchaser  of  a  part  of  it,  objecting  to  the 
title  because  the  trustees,  Philip  St.  George  and  Wil- 
liam M.  Ambler,  were  not  parties  to  the  suit,  Mrs. 
Norton,  in  October,  1853,  filed  an  amended  and  sup- 
plemental bill,  in  which  she  stated  the  sale  of  the  lot 
and  the  objection  which  had  been  made  by  Davis,  and 
she  made  parties  not  only  the  trustees,  and  the  chil- 
dren, but  the  purchasers  of  the  lot  and  prayed  that 
the  sale  which  had  been  made  might  be  enforced. 

The  cause  was  regularly  matured  upon  the  amended 
bill,  and  came  on  to  be  heard  on  the  9th  of  February, 
1854,  when  the  court  confirmed  the  sale  which  had 
been  made,  and  decreed  that  when  the  purchasers  had 
paid  up  the  purchase  money.  Commissioners  named  in 
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1868.     the  decree,  should  convey  to  such  purchaser,  his  heirs 

Terai.    ^^  assigns,  all  the  estate,  right,  title  and  interest  of  all 

i;    .7       and  any  of  the  parties  to  the  cause  in  or  to  the  lot 

Aala.    purchased  by  him.     And  on  the  21st  of  the  same 

]3ayjg    month  this  decree  was  modified  as  to  T)avis,  on  his 

A  als.    motion,  and  he  was  decreed  to  pay  the  whole  of  his 

purchase  money  at  once,  and  upon  such  payment  a 

Commissioner  named  was  directed  to  convey  to  him  all 

the  estate,  right,  title  and  interest  of  aU  and  each  of 

the  parties  to  the  suit  in  and  to  the  lot  purchased  by 

him. 

On  the  1st  of  April,  1854,  the  commissioners  con- 
veyed to  Davis  the  lot  purchased  by  him ;  and  he,  in 
May,  1857,  acquired  another  adjoining  part  of  the  lot 
referred  to  in  the  bill,  at  the  comer  of  Marshall  and 
Ninth  streets,  giving  him  sixty-five  feet  of  ground  on 
Marshall  street;  and  on  this  lot  he  made  ver;  valuable 
improvements.  By  deed  and  bearing  date  the  26tb  of 
September,  1865,  Davis,  in  consideralicn  of  $25,200, 
conveyed  with  general  warranty,  the  whole  of  the  said 
two  lots,  with  the  improvementb  thereon,  to  Faulkner, 
Carrington  &  Co.  Tnid  dtjed  described  the  ground  as 
the  same  conveyed  by  the  commissioners  under  the  de- 
crees in  the  case  of  Norton  v.  Norton^  and  reference 
was  made  to  these  deeds  and  the  papers  in  that  case; 
and  there  were  covenants  that  he  had  right  to  convey, 
against  encumbrances,  and  for  quiet  enjoyment.  And 
on  the  same  day  Faulkner,  Carrington  &  Co.  con- 
veyed the  same  to  Wellington  Goddin  in  trust  to  secure 
the  payment  of  $17,480,  the  balance  of  the  unpaid 
purchase  money. 

In  March,  1866,  Faulkner,  Carrington  &  Co.  ap- 
plied by  bill  to  the  Judge  of  the  Hustings  Court  of  the 
city  of  Richmond,  in  which,  after  setting  out  tne  sale 
and  conveyance  to  them  by  Benjamin  Davis,  and  their 
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conveyance  to  Goddin  in  trust  to  secure  the  unpaid     1868. 
purchase  money,  as  hereinbefore  stated,  they  allege     Term, 
that  about  the  time  that  the  first  deferred  payment  of  p^ulkner 
the  purchase  money  fell  due,  they  determined  to  sell     Aals. 
the  property,   and   had   negotiated   a  sale   of  it  at     Davis 
$19,500  cash,  provided  the  title  was  good.     That  the     ^f^'^^ 
plaintiffs  having  been  informed  at  the  time  of  their 
purchase  that  Davis  had  derived  bis  title  under  a  decree 
of  tne  Circuit  Court  of  the  city  of  Richmond  in  a  suit 
still  pending  therein,  entitled  Norton^ 8  giuirdian  v. 
Norton  and  others^  and  that  the  possession  for  ten  or 
twelve  years  under  the  title  so  acquired  had  not  been 
disputed  by  any  one,  felt  no  apprehension  on  the  score 
of  the  title;  but  that  the  counsel  who  had  been  em- 
ployed to  investigate  it  by  the  purchaser,  suggested  a 
doubt  as  to  the  same,  inasmuch  as  the  children  of  Mrs. 
Norton,  who  were  parties  to  the  suit,  took  contingent 
remainders  in  the  property,  dependent  on  their  sur- 
viving their  mother;  and  consequently,  if  any  of  them 
should  die  during  her  lifetime,  leaving  children,  such 
last  mentioned  children  would  take  as  puKchasers  under 
the  deed  from  Mrs.  Call  and  Mrs.  Cameron,  and  might 
not  be  bound  in  the  suit.     That  the  purchaser  there- 
upon declined  to  proceed  with  the  contract. 

They  further  say,  that  Davis  has  directed  the  trustee 
Goddin  to  proceed  to  execute  the  trust,  in  consequence 
of  the  non-payment  of  the  first  of  the  three  notes  given 
by  them  for  the  purchase  money  of  the  property;  and 
that  a  sale  undei  the  cin^umstances,  when  the  contract 
for  the  sale  they  had  made  has  been  repudiated  by 
the  purchaser  on  the  ground  of  an  alleged  defect  of 
title,  without  any  determination  of  that  question,  must 
result  in  irreparable  loss  to  the  plaintiff.  They,  there- 
fore, pray  for  an  injunction  to  restrain  the  sale  under 
the  deed  of  trust  until  the  further  order  of  the  court; 
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1868.      that  the  court  may  decide*  upon  the  validity  of  the 
Term,     title;  and   for   general    relief.      The   injunction    was 

&al8.         Davis  demurred  to  the  bill;    ana  also  answered. 

V. 

Davis  He  says,  the  plaintiffs  had  full  time  and  opportunity 
..l^-.^^*'*  to  investigate  the  title  after  their  purchase,  before  the 
deed  was  made  to  them.  He  denies  that  there  is  any 
defect  in  the  title,  and  insists  that  the  title  to  the  lot 
is  perfect  and  complete  :  first,  because  the  power  of 
sale  in  Daniel  N.  Norton  was  a  trust  for  the  benefit  of 
his  wife  and  children  as  well  as  himself,  which  it  was 
competent  for  a  court  of  equity  to  execute  by  the  hand 
of  another  trustee.  Secondly,  because  Lucy  M.  Nor- 
ton was  the  catural  guardian  of  her  children,  and  it 
was  competent  to  the  court  of  chancery  upon  her  bill 
to  render  such  a  decree  as  it  did  render.  Thiidly,  be- 
cause the  property  was  a  trust  estate,  and  was  pecu- 
liarly the  subject  of  the  jurisdiction  and  control  of  the 
court  of  chancery;  and  it  was  perfectly  competent  to 
it,  therefoie,  to  render  such  a  decree  as  it  did. 

He  further  says,  that  every  person  who  was  in  being 
and  interested  in  the  property  was  a  party  to  the  suit 
of  yortan  v.  Norton^  and  they  represented  all  who 
could  by  possibility  by  subsequent  birth  become  in- 
terested in  it;  and  therefore  the  objection  that  the  un- 
born grand-children  of  Mrs.  Norton  were  not  made 
parties  to  that  suit  does  not  exist.  He  relies  further 
on  the  length  of  time  that  had  elapsed  since  the  decree 
had  been  made,  without  any  appeal  therefrom ;  and  his 
own  possession  of  thirteen  years,  without  any  question 
of  his  title. 

The  cause  came  on  to  be  heard  on  the  7th  day  of 
Febiuary,  1867,  when  the  injunction  was  dissolved. 
And  from  this  decree,  the  plaintiffs  obtamed  an  appeal 
to  this  court. 
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Stegar  and  John  Hcnjoard^  for  the  appelants.  1868. 

Green  and  Lyons ^  for  the  appellees.  Tem. 


Faulkner 

MoNCTjRK,  P.  This  is  an  appeal  from  a  decree  of  &  als. 
the  Hustings  Court  of  the  city  of  Richmond,  dissolv-  d^vIs 
ing  an  injunction  which  had  been  awarded  by  the  judge  ^  fa'-o 
cf  said  court,  to  enjoin  the  sale  of  certain  real  estate  in 
the  said  city,  under  a  deed  of  trust,  upon  the  ground 
that  there  was  a  cloud  over  the  title,  which  would  pre- 
vent a  sale  of  the  property  at  its  fair  value,  until  such 
cloud  should  be  removed.  The  property  had,  on  the 
26th  of  September,  1865,  been  sold  and  conveyed  by 
the  appellee  Benjamin  Davis,  to  the  appellants  Faulk- 
ner, Carrington  &  Russell,  at  the  price  of  $25,200,  of 
which  the  sum  of  $8,400  wag  paid  in  cash,  and  the  lal- 
ance  by  three  negotiable  notes,  at  four,  eight  and 
twelve  months,  with  interest  aggregated  on  the  several 
instalments;  and,  on  the  same  day,  a  deed  of  trust 
had  been  executed  by  the  purchasers,  in  the  ordinary 
form,  to  secure  the  payment  of  the  deferred  instal- 
ments as  they  became  payable.  Default  having  been 
made  in  the  payment  of  the  first  deferred  instalment, 
the  trustee  in  the  deed  of  trust  was  required  by  Davis 
to  proceed,  in  pursuance  oi  its  terms,  to  sell  the 
property  thereby  conveyed;  which  sale  was  about  to 
be  made  accordingly,  when  it  was  in  joined  as  afore- 
said. The  alleged  cloud  over  the  title,  on  which  the 
claim  to  an  injunction  was  founded,  appears  from  the 
bill  to  be  as  follows  :  thai  the  title  to  the  property  in 
question  had  been  derived  by  the  said  Davis,  under  a 
decree  or  decrees  of  the  Circuit  Court  of  the  said  city,  in 
a  suit  still  pending  therein,  entitled  ^^  Norton'  scjuardian 
V.  xYor^ncfec./"  that  the  children  of  Mrs.  Norton,  who 
were  parties  to  the  suit,  took  only  contingent  remain- 
ders in  the  property,   dependent  on  their  surviving 
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1868.  their  mother;  and  consequently,  if  any  of  them  should 
T^rai.  ^^®  during  her  lifetime  leaving  children,  such  last  men- 
z— r —  tioned  children  would  take  as  purchasers  under  the 
<&  ala.  deed  under  which  she  and  her  children  derived  their 
Davis  ^^^^^  ^^  ^^^  property,  and  might  not  be  bound  by  the 
&  alfl.  decrees  in  the  said  suit.  It  is  not  pretended  that 
♦^59]  there  was  any  fraud  or  concealment  on  the  part  of 
Davis  in  the  sale  and  conveyance  made  by  him.  He 
fully  and  fairly  communicated  to  his  vendees  all  the 
facts  in  regard  to  his  title.  In  his  deed  to  them,  the 
property  is  described  not  only  by  its  location  and  meet 
and  bounds,  but  also  as  ^ ^  being  the  same  real  estate 
conveyed  to  the  said  Davis  by  two  deeds,  the  first 
from  George  X.  Johnson  and  Andrev^  Johnston,  Com- 
missioners of  the  Circuit  Court  of  Eichmond  in  the  case 
of  Norton  v.  Norton  cfec,  dated  1st  April,  1854,  the 
second  from  George  Gavinzel  and  wife,  bearing  date 
11th  May,  1857, — each  of  the  deeds  convey  a  moiety 
of  the  land  hereby  conveyed;  the  latter  moiety  was 
conveyed  to  the  said  Gavinzel  by  said  Andrew  John- 
ston, surviving  Commissioner,  by  deed  dated  10th 
April,  1856 — all  of  which  said  deeds  are  duly  recorded 
in  Richmond  Hustings  Court,  to  which,  as  well  as  the 
papers  in  the  said  case  of  Norton  v.  Norton^  d^c.^  re- 
ference may  be  had  for  greater  certainty."  It  does 
not  appear  that  said  Davis  ever  had  any  doubt  about 
his  own  title,  or  any  cause  to  doubt  it;  but,  on  the 
contrary,  it  appears  that  he  had  perfect  confidence  in 
it.  He  had  acquired  title  under  a  decree  made  by  a 
Judge  of  great  ability,  and  rernarkable,  as  was  said 
in  the  argument,  for  his  caution  in  dealing  with  the 
rights  of  infants  and  others  under  disability;  and  in 
a  suit  conducted  by  counsel  aistinguished  alike  for 
their  integrity  and  their  legal  knowledge  and  experi- 
ence.    He  had  been  in  the  peaceable,  undisturbed  and 
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unquestioned  possession  of  the  property  for  ten  or     1868. 
twelve  years,  during  which  time  (besides  paying  the    Tem. 
original  purchase  money,)  he  had  erected  the  most  „    ., 
costly  improvements  upon  it.     No  person  had  ever     Aale. 
doubted  his  title,  and  non-constat  that  any  person  hav-     Davie 
ing,  or   who  may  hereafter  have,  any  claim  to  the     ^*^®- 
property  or  an  interest  therein,  ever  will.     If,  under 
these  circumstacces,  his  title  can  now  be  impeached 
by  his  vendees,  and  the  supposed  defect  therein  be 
good  ground  for  their  withholding  payment  of  the        [660 
purchase  money,  it  would  afford  just  cause  for  re- 
proach to  the  law  or  its  administi'atioi. ;  and  the  more 
especially,  as  all  the  persons  interested  in  the  property 
and  in  esse  when  the  decrees  were  made,  were  parties 
to  the  suit,  (which  was  regularly  conducted  as  to 
them,)  and  would  be  effected  in  the  same  way  by  a 
sale  of  the  property  as  would  be  any  of  their  descen- 
dants who  might  afterwards  come  into  being  and  be- 
come interested  therein,  and  whose  interest  would  de- 
pend on  the  remote  and  multiplied  contingencies  of 
their  being  born,  of  their  surviving  both  their  parents 
and  grandmotlier,  Mrs.  Xorton,  and  of  their  parents 
dying  before  Mrs.  Norton. 

The  proper  time  for  a  purchaser  to  enquire  into  the 
title  and  satisfy  himself  about  it,  is  while  the  contract 
of  sale  remains  executory.  A  purchaser  at  a  judicial 
sale,  ought  to  make  such  enquiry  before  the  confirma- 
tion of  the  sale  by  the  court;  and  a  purchaser  at  a 
l^rivate  sale,  ought  to  make  it  before  he  receives  pos- 
session of  the  property  and  a  deed  from  the  vendor. 
In  neither  case  will  the  purchaser  be  compelled  to  ac- 
cept a  bad  or  doubtful  titl6,  unless  he  has  agreed  to 
do  so.  But  having  accepted  the  title,  and  received 
the  deed,  he  will  generally  have  to  look  only  to  the 
covenants  contained  in  the  deed,  for  his  indemnity  and 
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1868.  protection  against  any  defects  which  may  be  in  the 
Term.  ^^^1®-  I^  there  be  no  covenant  in  the  deed  covering 
ir",T  such  defects,  he  will  be  without  remedy,  for  he  will 
Aals.  have  no  right;  unless,  indeed,  the  vendor  has  been 
Davis  g'^ilty  of  fraud,  or  there  has  been  such  mistake  as  to 
&  als.  require  a  court  of  equity  to  afiford  relief.  If  there  be 
such  a  covenant  in  the  deed,  the  vendee  has  his  remedy 
thereon  at  law ;  and  a  court  of  equity  will  interpose 
in  his  behalf  to  arrest  proceedings  for  the  collection 
of  the  purchase  money,  only  on  the  ground  that  a  suit 
has  been  brought  or  is  threatened  against  him  on  ac- 
661]  count  of  such  defect,  oi  that  such  defect  certainly  ex- 
ists, {Ralston^  cfec,  v.  MiUer^  (&€,  3  Rand.  44,)  or 
that  some  other  peculiar  equity  exists  in  the  case.  If 
there  be  a  defect  in  the  title  known  to  the  vendee  at 
the  time  of  the  sale,  it  is  at  least  questionable  whether 
he  would  be  entitled  to  any  relief  on  account  of  it, 
either  at  law  or  in  equity,  even  though  it  might  seem 
to  be  covered  by  the  covenants  of  the  deed.  A  ven- 
dor of  a  horse  with  warranty  of  soundness,  is  generally 
not  bound  to  make  good  a  visible  defect,  such  as  the 
loss  of  an  eye,  the  loss  of  which  is  plainly  visible. 
The  covenant  of  warranty  is  construed  not  to  extend 
to  such  a  defect,  as  that  could  not  have  been  the  in- 
tention of  the  parties.  The  same  principle  would  seera 
to  apply  to  a  sale  of  real  estate.  To  be  sure,  a  par- 
chaser  might  be  informed  of  a  fact  which  constituted 
a  defect  of  title,  and  still  not  know  that  it  did,  nor 
intend  to  accept  the  title  subject  to  such  a  defect.  Or, 
Knowing  that  it  was  a  defect,  he  might  be  willing  to 
purchase  the  property  with  a  covenant  of  general 
warranty  to  protect  him  in  case  of  eviction.  In  either 
of  these  cases  the  covenant  would  cover  the  defect, 
but  in  the  latter  case,  generally,  the  only  remedy  of 
the  purchaser  would  be  at  law^  after  eviction,  and  he 
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would  have  no  right,  in  the  absence  of  iraud  or  mis-     1868. 

take,  to  withhold  the  payment  of  the  purchase  money    xe^m. 

which  by  the  very  terms  of  the  contract,  he  bound  zr","; 

^  ,  Faulkner 

himself    to  pay,    notwithstandirg  the  defect.     The    <feals. 

complainants  in  this  case,  at  the  time  of  their  pur-  p^vis 
chase,  had,  as  before  stated,  full  kaovvledge  of  the  *^*^^- 
fact  which  is  supposed  to  constitute  the  alleged  defect 
of  title;  but  they  did  not  believe  that  it  was  such  a 
defect.  They  say  in  their  bill,  that  ''having  been  in- 
formed at  the  time  of  their  purchase,  that  the  title  of 
the  property  in  question  ha<i  been  derived  to  the  said 
Benjamin  Davis,  under  a  decree  or  decrees  of  the  Cir- 
cuit Court  of  the  city  of  Richmond,  in  a  suit  still  pend- 
ing therein,  entitled  ^ Norton' s  guardian  v.  Norton^ 
<J&6\,'  and  that  the  possession  for  ten  or  twelve  years  [662 
under  the  title  so  acquired  had  not  been  disputed  by 
any  one,  they  felt  no  apprehension  on  the  score  of  the 
title,  nor  any  doubt  but  that  it  would  be  approved 
upon  examination.-'  Therefore,  if  there  be  such  a 
defect  of  title  as  is  now  alleged,  it  cannot  be  consid- 
ered as  having  been  waived  by  the  purchasers,  but  is 
embraced  by  the  covenants  contained  in  the  deed, 
which  are  broad  enough  to  cover  it. 

The  purchasers  claim  to  be  entitled  to  relief  in  this 
case  by  injunction,  not  to  a  suit  at  law  for  the  re- 
covery of  the  purchase  money  or  a  part  thereof,  but 
to  a  sale  of  the  property  under  the  deed  of  trust,  and 
that^  upon  the  ground  that  there  is  a  cloud  over  the 
title  arising  from  the  alleged  defect  therein,  which 
would  occasion  a  sacrifice  at  such  a  sale.  And  the 
authorities  on  which  they  rely  in  support  of  this  claim, 
are  Lane  v.  Tidhall,  Gilm.  1J50;  Gayx,  Ilaiicoek^  cfv.,  1 
Kand.  72;  and  Miller  v.  A7'gyle^s  ex^or^  5  Leigh  460. 
These  authorities  seRm  fully  to  sustain  the  claim,  if 
there  be  such  a  defect  of  title;  and  the  vital  question 
Vol.  XVIII — 89 
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1868.     Id  this  case,   therefore,  is,  Does  the  alleged  defect 
Te?m.     exist? 
ir~j7 —      Whether  there  be  such  a  defect  or  not,  depends 
&  als.    upon   two  questions  :   1st.  Whether  the  court  under 
Davis     whose. decree  the  sale  was  made  under  which  the  title 
&alfl.     ^g^g  acquired  by  Davis,  had  jurisdiction  of  the  subject 
matter;  and  2dly.   Whether  the  suit  in  which  the  de- 
cree was  rendered  was  defective  for  the  want  of  proper 
parties.     And  thesA  questions  I  will  now  proceed  to 
consider  in  their  order. 

P'irst.  Had  the  court  jurisdiction  of  the  subject  mat- 
ter f  Was  it  competent  for  a  court  of  equity  to  make 
such  a  decree,  supposing  that  it  had  all  proper  parties 
before  it  ? 

There  are  two  general  grounds  of  equity  jurisdiction, 
on  either  of  which,  it  is  contended  by  the  counsel  for 
the  appellee  Davig,  that  it  was  competent  for  the  court 
to  make  such  a  decree.  One  of  them  is,  that  the 
663]  property  or  rather  some  interest  therein,  belonged  to 
infants ;  and  the  other  is,  that  it  was  a  trust  subject. 
As  to  the  ground  that  the  property,  or  some  interest 
therein,  belonged  to  infants  :  It  has  been  supposed 
and  contended  by  some,  and  even  decided  by  cou»^s, 
that  a  court  of  chancery  is  the  general  guardian  of  in- 
fants within  its  jurisdiction,  and  has  an  inherent  power 
to  decree  a  sale  of  their  real  estate  whenever  it  is  for 
their  advantage  to  do  so.  Some  of  the  earlier  English 
cases  seem  to  tend  that  way.  But  the  more  recent 
cases,  commencing  with  a  decision  of  Lord  Hardwicke, 
have  tended  the  other  way,  and  held  that  an  infant's 
inheritance  is  never  bound  by  the  act  of  the  court. 
Taylor  v.  Phillips^  2  Yes.  E.  23;  Simpson  v.  Jones^ 
2  R.  &  M.  R.  365;  Calvert  v.  Godfrey,  6  Beav.  R. 
97.  In  the  last  case  a  purchaser  of  an  infant's  estate 
under  a  decree  of  the  court  was  discharged  from  his 
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purchase  on  the  ground  that  the  court  had  no  jurisdic-     1868. 
tion  to  sell  or  convert  an  infant's  real  estate,  upon  the    xenn. 
notion  that  it  would  be  beneficial.     See  also  1  Spence's  p^^j^^^ 
Equity  613,  and  cases  cited  in  a  note.     In  the  States     &al8. 
of  this  Union  the  decisions  of  the  courts  on  this  ques-     Davis 
tion  have  been  conflictlog.     The  jurisdiction  was  up-     ^®^^* 
held  in  the  following,  and  perhaps  some  other  cases  : 
MaiUr  of  Salisbury^  3  John.  Ch.  R.  347;  lingers, 
linger^  3  Des.  E.  IS;  Stapleton  v.   Langstaf^  Id.  22; 
Williams  v.  Harrington^  11  Ired.  6l6;  and  Ex-parte 
Jewett^   16   Alab.   R.  409,   while  it  was  denied  in  the 
following,  and  some  other  cases:  Rogers  v.  Dill^  6 
Hill's  R.  415;  Baker  v.  Lortllard,  4  Comst.  R.  257; 
and  Williams'^  case^  3  Bland  Ch.   R.    186.     In  this 
State  there  has  been,  I  believe,  no  express  adjudica- 
tion of  the  question.     President  Tucker  pronounced  a 
very  decided  opinion  against  such  jurisdiction  in  the 
case  of  Pierce  v.    Trigg ^  10  Leigh  406;  and  though 
what  he  said  on  that  subject  was  only  an  obiter  dictum^        [664 
yet  it  has  been  generally  regarded  and  acted  upon  as 
a  sound  exposition  of  the  law.     Beyond  all  question, 
it  is  the  law  of  England;  but  whether  it  be  law  in  this 
country  or  not,  regarding  the  question  as  a  new  one, 
would  seem  to  depend,  in  a  great  measure^,  on  the 
dififerent  state  of  things  which  exists  here  in  regard  to 
real  estate,  from  that  ^  hich  exists  in  England,  and  the 
effect  which  that  difference  ought  to  have  in  producing  a 
corresponding  modification  of  the  English  law;  upon 
the  principle  which  has  been  often  recognized,  and  in 
Ex-parte  Jewett^  supra^  was  recognized  by  the  Supreme 
Court  of  Alabama  in  regard  to  ttis  very  questicn,  that 
the  common  law  moulds  and  adjusts  itself  so  as  to  suit 
the  successive  changes  which  occur  in  the  condition  of 
things  to  which  »t  is,  in  different  places  and  at  differ- 
ent times,  applied.     I  think,  however,  that  the  ques- 
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1868.     tion  ought  now  to  be  considered  as  settled  in  this 

Terai.    State,  and  in  accordance  with  the  views  of  President 

ir~jT        Tucker;  especially  as  that  seems  also  to  have  been  the 

&  als.     view  on  which  the  Legislature  of  the  State  has  always 

Davis    acted,  first  in  passing  special  acts  for  the  sale  of  real 

^  ^'^-     estate  of  infants,  as  was  formerly  the  case,  and  then 

in  passing  general  acts  on  the  subject,  and  extending 

them  from  time  to  time,  as  necessity  or  convenience 

seemed  to  require.     It  is  under  these  general  acts,  or 

one  or  more  of  them,  therefore,  that  the  jurisdiction 

of  a  court  of  equity  to  sell  the  real  estate  of  infants, 

on  the  ground  of  infancy  merely,  must  be  derived.     I 

will  briefly  review  these  statutes. 

The  first  of  them  is  to  be  found  in  1  R.  C.  1819,  pp. 
409,  410,  ch.  108,  §§  16-23,  being  a  portion  of  the 
general  act  concerning  guardians,  tfec,  passed  Febru- 
ary 18,  1819.  The  provisions  of  that  statute  are 
familiar  to  us  all,  as  all  of  us  have  often,  no  doubt, 
proceeded  under  it  to  obtain  a  decree,  at  the  suit  of  a 
guardian  for  the  sale  of  the  real  estate  of  his  ward. 
065J  It  is  confired  in  its  terms  to  a  case  in  which  the  real 
estate  sought  to  be  sold  belongs  to  the  infant  only, 
and  in  which  no  other  person  has  any  interest  in  it, 
present  or  future,  vested  or  contingent. 

The  next  statute  on  the  subject  is  the  act  passe^l 
March  8d,  1827,  Sup.  R.  C.  p.  134,  ch.  104,  which 
declares  that  the  sixteenth  section  of  the  act  of  1819 
before  referred  to,  ''shall  be  held  and  construed  to  ex- 
tend as  well  to  cases  where  more  than  one  infant  shall 
be  interested  in  the  land  sought  to  be  sold,  as  where 
any  one  or  more  of  those  interested  shall  be  of  full 
age.  The  meaning  of  this  act  is  sufficiently  apparent, 
and  it  seems,  by  its  t^rms,  to  be  confined  to  a  case  in 
which  the  real  estate  sought  to  be  sold  belongs  to  the 
infant  parties  and  to  the  other  parties  directed  to  be 
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conveaed  before  the  court  by  summons  or  by  publica-     1868. 
tion,  and  in  which  the  interest  of  the  parties  respect-     xerai. 
ively  is  vested  and  not  contingent.  Faulkner 

The  next  statute  which  will  be  noticed,  although  it     &  als. 
does  not  directly  belong  to  the  branch  of  the  subject     Davis 
I   am   now  considering,   but  is  indirectly  connected     ^^^' 
therewith,  and  was  afterwards  consolidated  witli  those 
before  mentioned,   is  the  act  authorizing  the  sale  of 
trust  estates  in  certain  cases,   passed  January  20th, 
1882,   Sup.   R.   C.   208,  ch.  150.     The  provisions  of 
this  act  are  also  sufficiently  familiar  to  us  all,  and 
need  not  be  further  noticed,  at  least  for  the  present. 

In  the  Code  of  1849,  the  statutes  aforesaid  (with 
some  others  which  had  been  passed  having  some  con- 
nection with  the  subject,  but  not  noticed  in  the  fore- 
going review  because  not  material  to  the  present  en- 
quiry,) are  condensed,  and  form  title  3H,  chapter  128, 
of  that  (/'ode,  the  subject  of  it  being,  '* lands  of  persons 
under  disability.'' 

The  next  statute  in  order  is  the  act  of  Fbruary  18, 
1853,  concerning  the  sale  of  estates  biJonging  to  in- 
fants or  insane  persons,  or  held  for  ee^tuir(fte  truH. 
Acts  of  1852-3,  p.  4t),  ch.  30.  This  act  is  merely  an 
amendment,  though  it  may  be  a  very  material  amend-  [666 
ment,  of  sections  2,  5  and  7  of  chapter  128  of  the  Code 
just  referred  to.  The  amendment  of  the  second  sec- 
tion inserts  therein  these  words,  as  descriptive  of  the 
estate  for  the  sale  of  which  a  bill  is  thereby  authorized 
to  be  filed  :  ''Whether  the  estate  of  the  minor  or  in- 
sane person,  or  of  any  oi  the  persons  interested,  be 
absolute  or  limited,  and  whether  there  be  or  be  not 
limited  thereon  any  other  estate  vested  or  contingent, 
and  whether  the  guardian,  ccmrnittee  or  trustee,  or 
the  minor,  insane  person  or  any  of  the  persons  inter- 
ested, reside  in  this  State  or  not."     The  amendment 
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1868     of  the  fifth  section  need  Dot  be  noticed.     The  only 

Tem.    amendment  of  the  seventh  section  seems  to  be  an  ad- 

ZTTT       dition  at  the  end  of  it  in  these  words  :  '*And  for  the 
f^aalkner 

AalB.  protection  of  the  rights  of  all  persons  interested 
Davis  therein,  whether  such  rights  be  vested  or  contingent;'' 
&  als.  which  was  made  in  consequence  of  the  amendment  of 
the  second  section.  The  amendments  made  by  this 
a/di  are  embodied  in  chapter  128  of  the  Code  of  1860. 
The  next  statute  in  order,  and  the  last  on  the  sub- 
ject, is  the  act  of  March  15,  1858,  entitled  ''An  act  to 
authorize  the  sal6  of  estates  subject  to  a  limitation  con- 
tingent upon  the  dying  of  any  person  without  heir  or 
heirs  of  the  body,  or  children  or  offspring  or  descend- 
ant or  other  relative" — Acts  of  1857-8,  p.  46,  ch. 
46.  The  first  section  of  that  act  declares,  '*that  when 
any  estate,  real  or  personal,  is  giveu  by  deed  or  will 
to  any  person,  subject  to  a  limitation  contingent  upon 
the  dying  of  any  person  without  heir  or  heirs  of  the 
body,  or  issue  of  the  body,  or  children  or  offspring  or 
descendent  or  other  relative,  it  shall  be  lawful  for  the 
Circuit  Courts,  upon  a  bill  filed  by  the  person  holding 
the  estate  subject  to  such  limitation,  in  which  bill  all 
persons  then  living  and  contingently  interested  shall 
be  made  defendants,  to  decree  a  sale  of  such  estate, 
real  or  personal,  and  to  invest  the  proceeds  of  sale, 
667J  under  the  decree  of  the  court,  for  the  use  and  benefit 
of  the  person  so  holding  the  estate,  subject  to  the  limi- 
tations of  the  deed  or  will  creating  the  estate  :  pro- 
vided, however,  that  the  bill  of  the  plaintiff  shall  set 
forth  the  facts  which,  in  his  opinion,  would  justify  the 
sale  of  the  said  estate;  to  be  verified  by  the  affidavit 
of  the  party."  The  second,  third  and  fourth  sections 
prescribe  rules  and  modes  of  proceeding  similar  to 
those  prescribed  in  regard  to  the  sale  of  infants'  and 
trust  estates.     The  fifth  section  is  in  these  words  : 
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'*The  decree  rendered  in  such  suit  shall  be  as  binding  1868. 
upon  all  persons  Tvho  may  be  born  thereafter  and  be-  ^Te?m. 
come  interested  in  the  said  estate,  in  like  manner  and : 


Faulkner 

to  the  like  extent  as  it  is  upon  the  parties  to  the  said     &  als. 
suit."     This  last  act  is  embodied   in  chapter  116  of     Davis 
the  Code  of  1860,  concerning  the  creation  and  limita-     ^*^^- 
tion  of  estates,   and  their  qualities,   and  forms  the 
twentieth,  twenty-first,  twenty-second,  twenty-third, 
and  twenty •  fourtn  sections  of  that  chapter,  p   561. 

These  are  all  the  acts  which  'seem  to  have  any  ma- 
terial relation  to  the  subject;  and  the  question  is, 
whether,  under  them  or  any  of  them,  when  the  decree 
was  lendered  under  which  the  sale  was  made  to  Davis, 
the  cDurt  had  jurisdiction  of  the  subject  matter  upon 
the  ground  merely  that  infants  had  an  interest  in  the 
propel  ty. 

The  last  act,  that  of  March  15,  1858,  may  be  passed 
by,  for  the  present  at  least,  with  only  a  few  observa- 
tions. It  was  passed  long  after  the  sale  to  Davis,  and 
therefore  cannot,  directly,  apply  to  the  case,  thoi^h 
it  may  be  useful  for  the  purpose  of  illustration.  And 
then,  too,  it  is  not  confined  to  infants,  nor  indeed 
does  it  mention  infants,  or  refer  to  infancy  at  all,  at 
least  by  name,  but  expressly  applies  to  any  estate, 
real  or  personal,  given  by  deed  or  will  to  a7ii/  persori 
though  not  under  disability,  or  whether  under  disa- 
bility or  not,  subject  to  a  limitation  contingent  upon 
the  dying  of  any  person  without  heirs,  &c.  It  cer- 
tainly provided  for  cases  which,  or,  at  least,  some  of  [668 
which,  had  been  provided  for  by  no  former  statute: 
that  is,  cases  in  which  there  might  be  no  living  person 
under  any  disability  having  any  interest  in  the  estate. 
It  does  not  refer  to  trust  estates,  but  applies,  if  it  is 
not  confined,  to  any  legal  **estate,  real  or  personal, 
given  by  deed  or  will  to  any  person,  subject  to  a  limi- 
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1868.  tation  contingent,  &c. ;"  and  authorizes  a  decree  for 

Tem.  t^^  s^'®  ^f  ^^^  estate  to  be  made,  "which  shall  be  as 

~    jT  binding  upon  all  peisons  who  may  be  born  thereafter 

&als.  and  become  interested  in  the  said  estate,  in  like  man- 

Davis  ^^^  ^^^  ^o  ^be  like  extent,  as  it  is  upon  the  parties  to 

Then  in  regard  to  the  prior  statutes,  how  does  the 
matter  stand  ? 

The  learned  counsel  for  the  appellants  argued  this 
case  as  if  the  court,  in  ^^ Norton  v.  Norton^  cfec,  had 
decreed  the  sale  of  mere  possibilities^  the  contingent 
right  of  the  children  of  Mrs.  Norton  to  the  property 
in  the  ovent  of  tbeir  surviving  her.  If  that  had  been 
the  only  right  proposed  to  be  sold,  no  court,  whatever 
might  have  been  its  jurisdiction,  would,  in  the  exer- 
cise of  its  judicial  discretion,  have  decreed  the  sale. 
We  can  hardly  suppose  a  case  in  which  it  would  ap- 
pear with  sufficient  certainty  to  justify  such  a  decree, 
that  the  interests  of  infants  would  be  promoted  by  a 
sale,  and  no  court  would  involve  their  rights  in  such  a 
gambling  speculation.  The  decree  was  for  the  sale  of 
the  property  out  and  out,  just  as  if  it  had  been  the 
absolute  estate  in  fee  simple  of  an  individual  owner. 
The  only  effect  of  the  decree  was  to  convert  the  real 
estate  into  money,  and  to  leave  that  money,  or  the 
property  in  which  it  might  be  invested,  in  the  place 
of  the  real  estate  sold,  subject  precisely  to  tne  same 
rights  and  interests,  present  or  future,  vested  or 
contingent,  to  which  that  estate  was  subject  at  the 
time  of  the  sale. 

The  statutes  referred  to,  and  especially  the  early 
669]       ones,  seem  liti  rally  to  apply  only  to  real  estate  belong- 
ing absolutely,  in  whole  or  in  part,  to  one  or  more  in- 
fants; and  the  counsel  for  the  appellants  argued  for 
such  a  literal  construction,   and  that  in  construing 
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statutes  giving  a  special  juisdiction,  we  ought  to  con-     1868. 
strue  them  strictly.     These  statutes  are  eminently  re-     xerai. 
meiiial,  and  were  dictated  by  a  policy   which  seems  ^:^^ 
rather  to  require  that  they  should  receive  a  liberal  con-     &  als. 
struction,  so  as  to  advance  the  remedy  and  promote     oavis 
the  policy  to  the  Legislature.     We  can  readily  see    ^  *^^- 
how  the  interest  of  an  infant  would   be  promoted  by 
a  sale  of  real  estate,  in  which  she  has  only  a  contingent 
interest,  as  well  and  as  much  as  by  a  sale  of  real  estate 
belonging  to  him  absolutely.     And  there  would  seem 
to  be  the  same  reason  for  giving  a  court  of  chancery 
the  power  to  decree  a  sale  in  either  case.     Both  cases, 
then,  (jome  within  the  reason  and   the  policy  of  the 
law,  and  the  only  question  is,  wheth'er  the  letter  of 
the  law  should  be  construed  so  strictly  as  to  shut  out 
one  of  these  cases. 

This  court  has  indicated  a  decided  disposition  to 
adopt  the  liberal  rather  than  the  strict  rule  of  con- 
struction. In  a  very  early  case,  which  occurred 
shortly  after  the  first  of  these  statutes,  to-wit:  the 
case  of  Garland,  cfec.,  \.  Loving^  dtc,^  1  Rand.  396, 
James  Loving,  by  deed  dated  the  24th  of  August, 
1819,  conveyed  a  tract  of  land  to  Lunsford  and  Samuel 
Loving,  in  trust  for  the  support  of  himself  and  wife, 
for  the  schooling  and  raising  of  his  children,  and  after 
his  death,  for  his  children  in  fee;  and  by  another  deed 
dated  the  25th  of  October,  in  the  same  year,  he  con- 
veyed other  property  to  the  same  trustees,  on  nearly 
the  same  trusts.  Shortly  thereafter  the  said  James 
Loving  and  the  two  trustees  contracted  to  sell  the  said 
tract  of  land  to  Nathan  LoBftus  for  $10,000;  and  Gar- 
land and  Whitehead,  guardians  of  the  infant  children 
of  James  Loving  united  with  Samuel  and  Lunsford 
Loving,  the  trustees,  in  a  bill  against  James  Loving,  670] 
his  wife  and  the  said  infant  children,  and  LoflFtus,  &c.. 
Vol.  xviii — 90 
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1868.     the  object  of  which  bill  was  to  obtain  a  confirmation 
Texra.    ^f  ^^®  ^^®>  ^^  ^  resale  of  the  land,  upon  the  ground 

zr— : —  that  it  would  manifestly  be  for  the  benefit  of  the  in- 
Faulkner 
&  al8.    fants.     The  suit  was  conducted  accordinp^  to  the  di- 

Davis  rections  of  the  statute  in  1  R.  C.  1819,  p.  409,  under 
&al8.  xvhich  it  was  brought.  The  chancellor  dismissed  the 
bill  for  several  reasons,  which  he  assigned,  one  of 
which  was,  ''because  the  infants  had  nothing  but  an 
equitable  interest  in  the  subject  which  would  not  ac- 
crue to  then]  till  after  the  death  of  their  father.'- 
This  court  reversed  the  decree  of  the  chancellor,  being 
of  opinion  that  the  case  was  a  proper  one  "for  the 
consideration  of  the  Superior.  Court  of  Chancery, 
under  that  part  of  the  ^ct  of  Assembly  concerning 
guardians,  orphans,  &c.,  which  prescribes  the  mode 
by  which  a  guardian  may  procure  a  sale  of  the  real 
estate  of  his  ward."'  And  the  court  was  further  of 
opinion  that  if,  under  all  the  circumstances  which 
were  referred  to  in  the  opinion,  a  sale  manifestly  to 
the  interest  of  the  infants  could  be  made,  it  would  be 
proper  to  decree  the  same,  taking  care  that  the  pro- 
ceeds thereof  should  be  properly  invested  and  secured 
for  the  use  of  the  cestui  que  trusts^  according  to  their 
rights  as  they  then  appeared  or  might  thereafter  ap- 
pear, or  the  rights  of  any  future  cestui  que  trust  (after 
born  children  of  James  Loving)  who  might  be  entitled 
under  the  deed  aforesaid;  and  that  it  would  be  com- 
petent for  the  chancellor,  instead  of  directing  a  re- 
sale, to  confirm  that  already  made  to  Loflftus,  under 
the  terms  and  conditions  aforesaid,  pro\ided  he  was 
willing  to  abide  thereby,  and  James  Loving  and  wife 
were  also  willing  to  unite  in  the  conveyance,  and  to 
invest  and  secure  the  proceeds  thereof  as  aforesaid,  in 
the  same  manner  as  if  such  sale  had  originally  been 
made  in  pursuance  of  a  decree  of  the  court.     Now 
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such  was  the  liberal  construction  put  by  this  court     1868. 
upon  the  statutory  power  of  the  court  of  chancery  to    Term. 


decree  a  sale  of  real  estate  in  which  infants  are  inter-  J^~J^~ 
ested,  when  that  power  existed  in  its  simplest  form.     &  als. 
And  the  power  was  held  to  be  applicable  to  a  case  in    Davis 
which  the  interests  of  the  infants  was  joint  and  not     ^fajt 
several,  future  and  not  present,  and  was  liable  to  be 
reduced  by  the  subsequent  birth  of  other  children, 
who   would    become   entitled  to  an    interest  in  the 
property.     That  case  alone  goes  very  far  to  sustain, 
if  it  does  not  fully  sustain,  the  power  of  the  court  in 
th^  case  we  are  now  considering,   without  reference, 
for  the  ])resent,  to  the  question  of  parties,  which  we 
will  consider  by  and  by,  and   when  we  come  to  con- 
sider  which  we   will  have  occasion  to  notice  further 
the  case  of   Garland  v.  Ijwing.     And  that  efifect  is 
greatly  augmented  by  the  subsequent  statutes  before 
referred  to,  passed  after  that  case  occurred  and  before 
the  sale  was  made  in  Norton  v.  Norton. 

In  Cooper  v.  Hepburn^  (&c.^  15  Gratt.  551,  a  guar- 
dian of  his  infant  children  filed  a  bill  for  the  sale  of 
the  real  estate  held  by  himself  (or  life  and  by  his  in- 
fant children  in  remainder ;  and  it  was  sold  accordingly. 
This  was  held  by  this  court  to  be  authorized  by  the 
statute.  '*The  language  of  the  law,"  said  Judge 
Daniel,  in  whose  opinion  the  other  Judges  concurred, 
"as  it  stood,  whether  at  the  date  of  the  original 
decree  or  at  the  date  of  the  order  of  June,  1852, 
directing  the  Commissioner  to  execute  the  original 
decree,  Ms,  I  think,  sufficiently  broad  to  cover  the 
case.  The  term  'real  estate'  applies^  as  well  to  life 
estates  or  estates  in  remainder,  as  to  absolute  or  en- 
tire fees."  ''It  is  not  difficult  to  conceive  of  numei- 
ous  instances,"  he  further  said,  "in  which  the  want 
of  a  power  in  the  courts  to  sell  the  remainder  of  a 
ward,  would  occasion  the  most  serious  injury  to  his 
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1868.     future  interests.     The  call  for  a  sale  of  the  real  estate 

Tern.    ^^  ^^  infant,  looking  to  his  interest  alone,  may  be  just 

" — ;? as  obvious  and  urgent  in  the  case  where  he  is  the 

Faulkner  ^ 

&al8.    owner  of  a  portion,  as  where  he  is  the  owner  of  ie 

Davis    whole  of  the  feo;  and  no  good  reason  is  perceived  why 

aTi^}^'     language  br^ad  enough  to  cover  both  cases  shoald  be 

construed  to  have  conferred  the  power  tc  sellinihe 

one  case,   and  to  have  withheld  it  m  the  other."   It 

will  be  observed  in  regard  to  this  case,  as  in  regard 

to  the  case  of  Garland  v.  Loving^  that  the  interest  of 

the  infant  wards  was  liable  to  be  reduced  by  the  birth 

of  after  born  children,  and  yet  it  was  held  that  the 

court  had  a  power  to  decree  a  sale  of  the  entire  ^tate. 

In   Talley^  (&c.    v.    Starke^s  adni^x^  tfec,  6  Gratt. 

339,  a  testator  directed  his  estate,  after  payment  of 

his  debts,  to  be  kept  together  until  his  youngest  child 

should  come  of  age,  to  be  controlled  and  managed  bv 

his  executor  and  his  wife  with  their  best  discretion,.*) 

as  to  make  it  productive  of  the  greatest  amount  of 

profits  for  the  support  of  his  wife  and  children.   It 

was  held  that  a  court  of  equity  might  direct  a  sale  if 

the  leal  estate  under  the  statutes,  1  Rev.  Co.  409,41". 

<kc.,  if  it  was  for  the  benefit  of  the  infant  children 

and  those  who  were  of  age  consented.     Indeed,  co 

question  was  raised  in  that  case  as  to  the  nature  of  the 

interest  of  the  infants  in  the  real  estate  decreed  to  be 

sold;  that  interest  being  an  uncertain  present  interes 

in  the  profits,  and  uncertain   future  interest  in  the 

estate  itself,  that  is,  uncertain  as  to  its  proportion; 

but  the  question  was,  whether  the   direction  of  the 

testator   that    his   estate   should    be  kept  togethei. 

amounted  to  an  absolute  prohibition  of  a  sale  th^ 

in  the  meantmie,  which  would  have  made  it  incompe- 

lent  for  the  court  to  decree  such  a  sale.    But  the 

court,  construing  the  statutes  according  to  their  obn- 
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ous  meaniDg  and  policy,  held  that  there  was  nothing     1868. 
in  the  will   which  could   prevent  the  exeicise  of  the    Term. 

My  attention  has  been  called  by  my  brother  Joynes  &  als. 
to  a  lecent  case  in  Kentucky  involving  the  construe-  Davis 
tion  of  a  similar  statute  to  those  we  are  now  consider-  *^^^®- 
ing,  uliich  has  an  important  bearing  upon  this  case. 
I  mean  Nutter,  ifec,  v.  Russell,  dc,  3  Mete.  R.  163,  [673 
decided  by  the  Court  of  Appeals  of  that  State  in  1860; 
in  which  it  was  held  that  the  words  "real  estate,"  as 
used  in  the  first  section  of  article  3,  chapter  86,  of  the 
Revised  Statutes  of  that  State,  relating  to  the  sale  of 
the  estate  of  infants  on  a  petition  to  the  Circuit  Court, 
import  lands,  tenements  and  hereditaments,  and  all 
rights  thereto  and  interests  therein,  other  than  a  chat- 
tel interest,  and  that  a  contingent  remainder,  or  an 
interest  in  the  nature  of  an  executory  devise,  may  be 
sold  under  the  statute.  The  words  of  the  section 
above  referred  to  are:  "The  real  estate  of  an  infant, 
idiot,  or  lunatic,  held  by  descent,  devise,  op  by  contract, 
whether  in  possession,  reversion  or  remainder,  may,  on 
a  petition  to  the  Circuit  Court  of  the  county  in  which 
the  same,  or  the  greater  part  thereof,  lies,  be  decreed  to 
be  sold.'-  2  Rev.  Stat.,  Stanton's  ed.  p.  304,  ch.  86, 
art.  3,  §  1.  ''All  difficulty,'*  said  the  court,  "with 
respect  to  the  import  of  the  words  'real  estate,'  as 
here  used,  is  removed  by  another  provision  of  the  Re- 
vised Statutes,  which  declare  that  the  words  'real 
estate,'  or  Mand,'  in  the  statute  law,  ehall  be  c(m- 
strued  to  mean  lands,  tenements,  and  hereditaments, 
and  all  rUjhts  thereto  and  interests  therein,  other  than 
a  chattel  interest.''  1  Id.  p.  261,  §  13.  There  is  a 
similar  provision  in  our  Code,  p.  115,  ch.  16,  §  17, 
rule  10th.  "The  clause  of  the  will,"  continued  the 
court,  "gives  to  each  of  the  devisees  a  future  interest 
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1868.     in  the^ands  devised  to  the  others,  contingent  on  the 
Tera.    happening  ^of  ^the  event   mentioned.    This  interegt 

P    J.        niay,  perhaps,  be  more  properly  and  technically  de- 

^    &  als,     nominated  an  executory  devise,  and  not  a  contingeot 

Davis    remainder.     The  distinction,  ho«vever,  is  immaterial 

^  &  als.  i^  jg  unquestionably  an  interest  in  the  land,  and  k 
therefore,  comprehended  within  the  statutory  defini 
tion  of  the  words  real  estate^  although  it  be  not,  strictly 
speaking,  an  estate  'in  possession,  reversion,  or  re 

674]  mainder.'  These  latter  expressions  cannot  be  coc 
strued  as  limiting  or  restricting  the  power  of  the  Chan- 
cellor to  the  sale  of  such  int.erests  only  as  fall  techni 
cally  within  one  or  the  other  of  these  three  closes  of 
estates  or  interests.  The  evident  intention  of  the 
Legislature  was  to  subject  to  the  jurisdiction  of  the 
Chancellor  any  interest  of  an  infant  in  real  estate, 
whatever  might  be  the  character  of  that  interest,**  (Src. 
"No  reason  of  policy  can  be  suggested  for  exdndiug 
from  the  operation  of  the  statute  an  interest  in  the 
nature  of  an  executory  devise,  that  would  noiapp-'j  | 
with  equal  propriety  to  an  interest  in  remainder, 
whether  vested  or  contingent;  and  it  cannot  be daied 
that  a  contingent  remainder  is  embraced  by  tlie  terms 
of  the  statute  as  they  have  been  expounded."  The 
court  then,  after  commenting  on  the  case  of  Jad^J^  \ 
V.  lVal<lro7i,  13  Wend.  R.  178,  which  had  beencit«i 
to  sho\^  that  such  an  interest  as  th*^  court  bad  been  I 
considering  was  a  naked  possihility^  as  it  is  called,  and 
not  assignable  or  releasable,  said  it  was  unnecessary 
to  decide  that  point  upon  general  principles;  "^r- 
according  to  our  own  statutes,'*  as  the  court  pn> 
ceeded  to  say,  ''any  interest  in  or  claim  to  leal estate 
may  be  disposed  of  by  deed  or  will  in  writing.  Aaj 
estate  may  be  made  to  commence  infniuro,  byde«i 
in  like  manner  as  by  will,  and  any  estate  which  wonk 
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be  good  as  an  executory  devise  or  bequest,   shall  be     1868^ 
good  if  created  by  deed.     2  Kev.  Stat.,  §  6,  p.  226."    xera'. 
We  have  a  provision  precisely  like  this  in  the  Cede,  ^^iT 
p.  559,  ch.  116,  §  5.     '  'The  effect  of  this  wnactraent,"     &  als.  • 
said  the  court,  '4s  to  obviate  at  once  all  the  difficiil-     Davis 
ties  growing  out  of  the  distinctions  which  had  been     *  ^^^ 
established   by    judicial    constructjon    between   such 
estates  as  were  alienable  and  such  as  were  not.     It 
will  not   be  doubted,   we  suppose,  that   under   this 
statute,  every  conceivable  interest  in,  or  claim  to,  real 
estate,  whether  present  or  future,  vest  ^d  or  contin- 
gent, and  however  acquired,  may  be  disposed  of  by  * 
deed  or  will.     Why,  then,   may  not  the  Chancellor 
decree  a  sale  of  any  interest  owned  by  an  infant  in        [675 
real  estate,  which  might  be  disposed  of  by  an  adult 
owner  ?  and   is  it  not  manifest   that  the  law   which 
clothes  the  Chancellor  with  this  power  was  intended 
to  embrace  every  such  interest?"     ''Cases  such  as 
the  one  now  under  consideration  may  very  often  arise, 
in  which  the  sale  of  a  future  and  contingent  estate 
will  as  certainly  and  as  effectually  redound  to  the  in- 
terest of  the  infant  owner,  as  the  sale  of  any  other 
Bstate."     The  purchasers  in  that  case,  which  was  a 
proceeding  under  the  Revised  Statutes  aforesaid  for 
the  sale  of  real  estate  of  infants,  sought  to  get  rid  of 
their  purchases  upon  the  ground  that  the  Circuit  Court 
liad  no  power  to  order  a  sale  of  the  contingent  inter- 
ests of  the  infants  in  the  land  sold.     That  court,  upon 
iinal  hearing,  overruled  the  objection,  and  confirmed 
-he  sale;  and  the  Court  of  Appeals  affirmed  the  de- 
cree.    Of  course  the  sale  in  that  case  was  of  the  entire 
ind  absolute  estate,  and  not  of  the  contingent  inter- 
ests merely.     The  proceeds  of  sale  and  the  subject  in 
w^hich  they  might  be  invested,  were  to  stand  in  the 
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1868.     place  of  the  estate  sold,  and  be  subject  to  the  same 

Term,    '^^es  and  limitations. 

Z    ,7  The  decisions  T  have  referred  to  seems  to  leave  no 

Faulkner 

&  als.    room  for  doubt  that  a  court  of  equity  had  jurisdiction 
Davis    under  the  statutes  before  referred  to,  to  decree  a  sale 
^  ^'®-     of  the  property  in  question,  on  the  ground  that  infants 
were  interested  therein — provided  there  be  no  insu- 
perable diflBculty  in  regard  to  parties — a  branch  of  the 
subject  which  will  be  considered  presently. 

I  will  now  proceed  to  consider  the  other  ground  of 
equitable  jurisdiction  on  which  it  is  contended  that  it 
was  competent  for  tlie  court  in  Norton  v.  NarUm^  c&c\, 
to  decree  a  sale  of  the  property  in  question;  and  that 
is,  that  it  was  part  of  a  trust  subject.  The  trust  hav- 
ing been  created  by  a  deed  bearing  date  the  18th  of 
June,  1840,  between  Lucy  Nelson  Call,  widow  of 
676]  Daniel  Call,  and  Ann  Cameron,  his  only  child  and  re- 
siduary devisee  of  the  first  part,  P.  S.  Ambler  and 
Wm.  M.  Ambler  of  the  second  part,  and  Daniel  N. 
Norton  and  Lucy  M.,  his  wife,  of  the  tjiird  part, 
whereby  the  parties  of  the  first  part,  in  consideration 
of  five  dollars  paid  by  the  parties  of  the  second  part, 
and  *'of  the  love  and  affection  which  she  the  said 
Lucy  Nelson'-  bore  "to  the  said  Daniel  N.  Norton 
and  Lucy  M.,  his  wife,''  conveyed  to  the  said  Arr- 
blers  and  the  survivor  of  them  and  the  heirs  of  such 
survivor,  two  certain  lots  of  ground  in  the  city  of 
llichmond,  particularly  described  in  the  said'dee<l; 
but  upon  this  special  trust  and  confidence  that  the 
said  P.  S.  Ambler  and  W.  M.  Ambler,  and  the  sur- 
vivor of  them,  shall  permit  the  said  Daniel  N.  Norton 
and  Lucy  M.,  his  wife,  and  the  survivor,  to  hold,  use, 
and  enjoy  the  said  lots  of  ground,  without  claim  or 
charge,  during  their  joint  lives  and  the  life  of  the  sur- 
vivor of  them,  (if  the  same  be  not  sold  as  hereinafter 
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I 

provided  for,  (and  at  the  death  of  the  said  D.  N.  Nor-     1868. 
ton  and  Lucy  M.,  his  wife,  the  said  Amblers  shall    xem. 
hold  the  said  lots  and  their  appurtenances  to  and  for  „    y^^  ^ 
the  use  and  benefit  and  as  the  property  of  the  child    &  als. 
or  children  of  the  said  Lucy  M.  by  her  husband,  the    Davie 
said  Daniel  N.,  who  may  be  living  at  the  death  of  the    *  *^®- 
said  Lucy  M.,  and  child  or  children  then  living  of  any 
child  or  children  of  the  said  Lucy  M.  by  the  said  Daniel 
N.  who  may  have  died  in  the  lifetime  of  the  said  Lucy 
M. ;  and  shall  so  convey  the  lots,  &c.,  to  the  child  or 
childreu  and  grandchild  or  grandchildren  of  the  said 
Lucy  M.,  and  Daniel  N.  when  required  after  the  death 
of  the  said  Daniel  N.  and  Lucy  M. ;  and  upon  this 
farther  trust  that  if,  in  the  opinion  of  the  said  Daniel 
N.,  it  shall  become  expedient  to  sell  the  lots,  &o.,  or 
any  portion  of  them  or  either  of  them,  the  said  Am- 
blers and  the  survivor  of  them  shall  permit  him,  the 
said  Norton,  to  do  so,  the  purchase  money  for  the 
same  being  adequately  and  legally  secured  to  the  uses 
and  trusts  before  described,  the  interest  annually  aris-        [677 
ing  therefrom  to  be  paid  to  the  said  Daniel  N.  during 
his  life,  and  to  the  said  Lucy  M.  after  his  death,  if 
she  shall  survive  him,  during  her  life,  and  the  princi- 
pal and  all  interest  thereon,  accruing  after  the  death  of 
the  said  Daniel  N.  and  Lucy  M.,  to  be  held  by  the 
said  Amblers  and  the  survivor  of  them  as  the  lots 
would  have  been  if  not  sold.     And  then  follow  the 
usual  covenants  by  the  trustees  for  the  execution  of 
the  trusts,  though  the  deed  was  not  signed  by  them, 
but  only  by  the  parties  of  the  first  part. 

In  regard  to  the  power  of  a  court  of  chancery  to 
decree  a  sale  of  the  property  in  question  on  the  ground 
that  it  was  a  trust  subject,  it  is  contended  by  the 
counsel  for  the  appellee,  Davis,  that  such  a  power 
existed  either  under  the  jurisdiction  which  that  court 
Vol.  xviii — 91 
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1868.     has  over  the  subject  of  trusts  and  trust  estates  gener- 
Term.    ^^^Yj  ^^  under  the  peculiar  provisions  of  the  deed 
P    J, —  which  created  the  trust  subject  in  this  case,  or  under 
&  als.    the  statutes  in  regard  to  the  sale  of  trust  estates. 
Davig        That  the  property  at  the  time  it  was  decreed  to  be 
&al8.    gQid  in  Norton  v.  Norton^  d&c,  was  a  trust  estate  in, 
the  meaning  of  the  law  which  gives  to  the  court  of 
chancery  jurisdiction  in  regard  to  trusts,  and  also  in 
the  meaning  of  the  statutes  which  give  to  that  court 
power  to  decree  the  sale  of  an  estate  in  trust  when 
the  interest  of  the  beneficiaries  in  the  trust  will  be 
promoted  by  such  a  sale,  I  think  there  can  be  no  good 
ground  to  doubt;  and  I  need  not,  therefore   notice 
the  difference  between  the  English  statute  of  uses  and 
ours.     Under  either,  I  think,  the  estate  created  by 
the  deed  of  the  18th  of  Juno,  1840,  before  mentioned, 
would   cbarly  be  considered  as  a  trust   estate,   un- 
affected by  the  statutes  of  uses,  at  least  during  the  life 
of  Mrs.  Norton. 

That  trust  estates,  and  especially  those  in  which 
infants  are  interested,  are  peculiarly  within  the  cogni- 
678]  zance,  and  under  control  of  a  court  of  chancery,  there 
can  be  no  doubt.  Whether  that  court,  in  the  exercise 
of  its  general  jurisdiction,  has  power  to  decree  a  sale 
of  real  estate  which  is  held  in  trust  for  the  benefit  cf 
infants  and  others  under  disability,  merely  upon  the 
ground  that  the  interest  of  the  beneficiaries  would  be 
promoted  by  a  sale,  is  a  question  which  need  not  be 
considered  in  this  case,  if  there  be  anything  in  the  deed 
creating  a  trust,  or  any  statute  law  which  confers  the 
power  upon  such  court.  I  will,  therefore,  proceed  to 
consider  those  questions;  and 

First,  Does  the  deed  confer  the  power  ?  The  gran> 
tors  in  that  deed  could  hardly  have  supposed  that  the 
interest  of  the  beneficiaries  in  the  deed  prooably  would 
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not  require  a  sale  of  the  trust  subject  and  reinvest-     1868. 
ment  of  the  proceeds  before  the  time  would  arrive  for    Term, 
the  division  of  the  subject  among  the  children  and  ^^TTr 
grandchildren  to  whom  it  was  contingently  limited  in     &  als. 
remainder.     The  property  consisted  of  vacant  lots,     dJvis 
eligibly  situated,  in  the  heart  of  an  improving  city.     ^  *^^- 
Their  chief  value  consisted  in  their  being  speedily  im- 
proved and  built  upon,  and  that  was  impossible  while 
they  were  held  in  trust.     So  long  as  they  remained 
as  they  were,  they  would  be  comparatively  unproduc- 
tive, both  to  the  tenants  for  life  and  the  contiugent 
remaindermen.     By   selling  them   at  a  good  price, 
which  their  location  and  the  existing  state  of  impiove- 
ments  around   them  would  then  command,  a  fund 
might  be  raised  which  would  afford  the  means  of  sup- 
port to  the  life  tenants  and  of  support  and  education 
for    their  children.     By  withholding  the  power    to 
make  a  sale  until  after  the  death  of  the  life  tenants, 
not  only  would  the  property  be  rendered  unprofitable 
during  that  period,    but   the    tide  of  improvement 
might  turn  in  another  direction,  and  the  property  be 
thus  rendered  less  ^eable.     At  all  events  it  was  obvi- 
ously important  that  the  trustees,  or  a  court  of  chan- 
cery if  necessary,  should  be  entrusted  with  the  power 
to  make  a  sale  and  conversion,  if,  and  whenever,  in       [679 
the  exercise  of  a  sound  discretion,  it   might  seem 
proper  to  do  so.     Now   let  us  look  at  the  deed  and 
see  if  it  does  not  confer  such  a  power,  either  expressly 
or  by  strong  implication.     We  find  that  it  does  ex- 
pressly confer  such  a  power  on  one  of  the  life  tenants. 
*'And  upon  this  further  trust  that  if>  in  the  opinion 
of  the  said  Daniel  N.  Norton,  it  shall  become  expedi- 
ent to  seQ  the  lots,"  &c.,  or  any  portion  of  them  or 
either  of  them,  the  trustees  and  the  survivor  of  them 
** shall  permit  him,  the  said  Norton,  to  do  so,"  the 
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1868.     purchase  money  to  be  secured  and  applied  to  the  uses 
Term.    ^^^  trusts  declared  by  the  deed.     Now  it  would  be 

^;^^|J^^  strange  if  the  grantors  in  the  deed  onl}/  intended  to 
&  als.  give  a  power  of  sale  to  Dr.  Norton,  to  be  exercised 
Da^  if,  in  his  opinion,  it  should  become  expedient,  and  of 
*  *^'  course  to  be  confined  to  the  period  of  his  life,  which 
might  terminate  at  any  time,  and  did  actually  termi- 
nate a  year  or  two  thereafter — his  wife,  the  said  Lucy 
M.,  the  other  life  tenant,  having  already  survived  him 
more  than  twenty-five  years.  The  grantors  knew 
that  this  event  might  take  place,  and  they  could  not 
have  intended  that  in  such  event  no  power  of  sale 
should  anywhere  exist,  however  expedient  it  might 
in  fact  become  to  n:ake  such  a  sale.  They  must, 
therefore,  have  refrained  from  expressly  conferring  a 
power  of  sale  on  the  trustees  simply  because  they  sup- 
posed the  trustees  would  have  such  power  as  incident 
to  their  office  and  estate  as  trustees.  And  this  seems 
probable  from  the  form  of  cheir  expression,  that  if  it 
should  become  expedient,  in  the  opinion  of  Dr.  Nor- 
ton, to  make  a  sale,  the  trustees  should  permit  him  to 
do  so.  Thus  the  power  is  not  directly  given  to  Dr. 
Norton  by  the  framers  of  the  trust,  but  the  trustees 
are  authorized  in  a  certain  contingency  to  impart  to 
him  a  portion  of  the  general  power  with  which,  as  it 
seems,  they  were  supposed  to  be  invested.     The  gran- 

680]  tors,  in  that  view,  gave  a  power  of  sale  to  the  trustees 
by  implication.  But,  at  all  events,  the  power  con- 
ferred on  Dr.  Norton  was  a  trust  power ^  to  be  exer- 
cised for  the  benefit,  not  only  of  himself,  but  of  all 
others  who  were  interested  in  the  trusts  in  the  deed ; 
that  is,  of  his  wife,  children  and  grandchildren.  Will 
a  court  of  ctiancery  suflfer  this  most  necessary  power  to 
die,  merely  because  Dr.  Norton  bas  died  ?  and  died« 
too,  almost  as  soon  as  the  power  was  given;  although 
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the  necessity  for  it  might  long  survive,  and  has  al-     1868. 

ready  survived  more  than  a  quarter  of  a  century  ?     Is    xefm. 

it  not  a  settled  rule  of  that  court,  that  a  trust  shall  -,    ,, 

'  Faulkner 

never  fail  for  the  want  of  a  trustee  ?     But  it  is  said     &  als. 
that  this  power  was  discretionary  in  Dr.  Norton,  and     Davis 
now  that  he  is  gone,  cannot  be  exercised.     Is  not  that     *  *^- 
too  strict  and  literal  a  view,  and  does  it  not  sacrifice 
substance  to  form  ?     The  trust  is,  that  the  property 
shall  be  sold,  if  it  shall  become  expedient,     Now  it  is 
true  that  the  framers  of  the  trust  referred  the  question 
of  expediency  to  the  opinion  of  Dr.  Norton;  and  so 
long  as  he  lived,  he  was  a  safe  depository  of  such  a 
trust.     But  that  was  a  mere  means  of  accomplishing  an 
end ;  and  a  court  of  chancery  will  not  permit  the  end 
to  be  lost  because  the  means  marked  out  have  been 
lost,  but  will  devise  other  means  to  accomplish  the 
end.     The  fact  to  be  ascertained  in  order  to  exercise 
the  power  is,  that  it  is  expedient  to  make  a  sale. 
And  that  fact  the  court  of  chancery  is  as  competent 
to  ascertain  as   was  Dr.   Norton.     There  are  many 
cases  in    which  discretionary  powers  are  also  trust 
powers,  which  can  and  will  be  enforced  by  a  court  of 
chancery.     And  although  that  court  will  never  inter- 
fere with  the  exercise  of  a  discretion  which  has  been 
conferred  by  the  author  of  a  trust  so  long  as  it  is 
fairly  exercised,  yet  there  are  many  cases  in  which 
the  court  will  prevent  its  improper  exercise,  and  will 
itself  exercise  it  when  the  person  on  whom  it  is  con- 
ferred refuses  to  do  so,  or  is  prevented  by  death  or 
otherwise  from  doing  so.     The  case  in  which  a  hus-        rggl 
band  by  his  will  gives  property  to  his  wife  during  her 
life  in  trust  for  the  support  of  herself  and  her  chil- 
dren, according  to  her  discretion,  is  a  familiar  case  of 
this  kind.     The  case  of  Hewett  v.  Hewett^  2  Edens 
Ch.  R.  332,  decided  by  Lord  Chancellor  Northington 
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1868.  in  1765,  which  wa«  cited  and  much  relied  on  by  the 
Tern,  counsel  for  the  appellee  i^avis,  is  also  a  case  of  this 
Tr~jr  kind,  and  a  very  important  and  interesting  case  it  cer- 
&  ale.  tainly  is.  It  was  decided  by  a  very  great  Judge,  after 
Davis  full  argument  and  long  deliberation;  the  case  having 
^  ^^'  been  held  under  advisement  for  two  years,  because, 
as  the  Lord  Chancellor  observed  after  its  argument, 
''it  was  a  new  case,  and  might  be  of  great  importance 
to  the  parties,  and  might  be  a  leading  case;"  as  it  cer- 
tainly is.  According  to  the  marginal  abstract  of  the 
reporter,  the  case  was  this:  "Power  contained  in  the 
will  for  the  devisees  for  life,  when  in  possession,  to 
cut  down  timber,  as  four  trustees  or  the  survivors  or 
survivor  of  them  should  assign,  allow  or  direct,  all 
the  four  trustees  being  dead:  Held,  that  the  court 
would  execute  the  trust  by  referring  it  to  a  master  to 
see  what  timber  was  fit  to  be  cut  down  from  time  to 
time.  "2^  The  counsel  for  the  defendants  argued,  that 
** the  power  given  to  the  trustees  is  a  naked  power, 
which  if  it  cannot  exactly  be  complied  with,  is  at  an 
end.  The  books  are  full  of  instances  of  this  nature;'* 
and  they  proceeded  to  cite  many.  But  the  court,  as 
before  stated,  decided  otherwise.  I,  therefore,  think 
that  the  deed  in  this  case  created  a  trust  pow^er  of 
sale,  which  it  was  competent  for  the  court  of  chan- 
cery, after  the  death  of  Dr.  Norton,  to  execute,  and 
that  the  court  had  jurisdiction  on  that  ground  to  make 
the  decree  which  was  made  in  the  case  of  '^Norton  v. 
Norton'*  for  the  sale  of  the  property  in  question." 

Secondly.  Had  the  court  jurisdiction  to  make  such 
a  decree  under  the  statutes  in  regard  to  the  sale  of 
trust  estates  ?  The  statutes  on  this  subject  which  was 
682]  in  force  when  the  original  decree  was  made  in  ^'3"or- 
ton  V.  Norton^  cfec,  "was  the  act  of  January  20th, 
1832,  entitled  *'an  act  authorizing  the  sale  of  trust 
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estates  in  certain  cases,"  Sap.  R.  C.  p.  208,  ch.  150,  1868. 
before  referred  to.  That  statute  enacts  'Hhat  where  t^. 
any  person  or  persons  for  whose  benefit  any  estate  is  ^r~Tr — 
held  in  trust,  or  the  trustees  holding  any  estate  for  &al8. 
the  use  of  others,  shall  think  that  his  or  her  interest,  dJvIs 
or  the  interest,  of  those  for  whose  use  the  estate  is  ^  *^®- 
held ,  will  be  promoted  by  a  sale  of  the  estate  or  any 
part  thereof,  it  shall  be  lawful."  &c.  There  is  not  a 
word  in  that  statute  which  is  not  appropriate  to  this 
case,  which  is  also  plainly  within  its  spirit  and  policy. 
Why,  then,  does  it  not  apply  to  the  case  ?  In  my 
opinion,  it  clearly  does,  and  under  it  the  court  had 
jurisdiction  to  decree  the  sale  in  question.  The  Code 
of  1849,  ch.  128,  §  2,  makes  no  material  change  of 
the  law  in  this  respect.  The  act  of  February  18, 
1853,  Sess.  Acts  1852-3,  p.  49,  ch.  30,  which  also  ap- 
plies to  tbis  case,  having  been  enacted  before  the  sale 
to  Davis  was  made,  seems  to  put  the  question  com- 
pletely at  rest,  if  there  could  have  been  any  room  for 
doubt  before.  That  act  is  amendatory  of  the  128th 
chapter  of  the  Code,  and  applies  as  well  to  tiust 
estates  as  to  the  estates  of  infants  and  insane  persons. 
It  amends  the  2d  section  of  that  chapter  by  inserting 
therein  the  words,  *' whether  the  estace  of  the  minor 
or  insane  person,  or  of  any  of  the  persons  interested, 
be  absolute  or  limited,  and  whether  there  be  or  be  not 
limited  thereon  any  other  estate,  vested  or  contingent, 
and  whether  the  guardian,  committee  or  trustee,  or  the 
irinor,  insane  person,  or  any  of  the  persons  interested, 
reside  in  this  State  or  not."  Now  in  this  case,  Mrs. 
Norton  was  one  of  the  persons  interested  in  the  trust 
estate.  Her  interest  therein  was  a  limited  estate,  and 
there  was  limited  thereon  a  contingent  estate  to  the 
child  or  children  of  herself  by  Dr.  Norton  who  might 
be  in  being  at  her  death,  and  the  child  or  children 
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1868.     then  living  of  any  child  or  children,  &c.,  who  may 

Tem.    JiJ^ve  died  in  her  lifetime.    .This  case,  therefore,  conies 
Faulkner  ^^^'^^^  ^^®  express  terms  of  the  last  mentioned  act ;  as 

&  ala.    the  third  section  of  the  act  amendatory  of  §  7  of  ch. 

Davis  128  of  the  Code,  further  shows. 
6831^  I  am  of  opinion,  therefore,  that  on  the  several 
grounds  aforesaid,  a  court  of  chancery  had  jurisdic- 
tion to  make  the  decree  which  was  made  in  Norton  v. 
Norton^  cfeo.,  for  the  sale  of  the  land  in  question,  un- 
less there  was  an  insuperable  difficulty  in  the  way  in 
regard  to  parties.  If  such  jurisdiction  existed  on  any 
one  or  more,  though  not  on  all,  of  those  grounds, 
that  is  enough  for  the  purposes  of  this  case.  Al- 
though, for  reasons  apparent  on  the  face  of  the  bill, 
it  was  originally  framed  with  special  reference  to  the 
statutes  in  regard  to  the  sale  of  real  estate  belonging 
to  infants,  or  in  which  they  are  interested,  the  requi- 
sitions of  which  statutes  were  strictly  complied  *vith, 
yet  as  ivll  the  facts  of  the  case  are  fully  set  out  in  the 
bill,  and  all  the  proceedings  in  the  suit  were  regularly 
and  legally  conducted,  it  was  competent  for  the  court 
to  make  a  decree  therein  for  the  sale  of  the  property 
in  question,  if  upon  those  facts,  on  any  ground  what- 
ever, a  court  of  chancery  had  jurisdiction  to  make 
such  a  decree.  The  trustees,  though  not  made  parties 
to  the  original  bill,  for  reasons  therein  stated,  were 
yet  made  parties  by  an  amended  bill  before  the  sale  to 
Davis  was  confirmed. 

Then  the  only  remaining  question  to  be  considered 
and  disposed  of  is,  whether  the  suit  was  defective  for 
want  of  necessary  parties  ?  If  it  was,  of  course  the 
title  acquired  by  Davis,  by  his  purchase  under  the  de- 
cree made  in  that  suit,  was  also  defective. 

All  the  persons  interested  under  the  deed  of  trust 
of  the  18th  day  of  June,  1840,  aforesaid,  who  were 
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in  being — ^the  widow  of  Dr.  Norton,  and  their  five     1868. 
children,  and  the  trustees — were  parties  to  the  suit;    Term, 
and  the  only  alleged  defect  consists  in  this,  that  by  "^^[^^J^ 
the  terms  of  the  deed,  the  trust  subject,  at  the  death     &  ols. 
of  Mrs.  Norton,  is  to  be  held  by  the  trustees  for  the     Davis 
use,  and  as  the  property  of,  the  child  or  children  of    ^^igj. 
Mrs.  Norton  by  Dr.  Nortoo  who  may  be  then  living, 
and  the  child  or  children  then  living  of  any  child  or 
children  of  the  said  Norton  and  wife  who  may  have 
died  in  her  lifetime;  so  that,  as  is  contended  by  the 
counsel  of  the  appellants,  the  grandchildren  of  said 
Norton  and  wife,  who  may  thus  become  interested  in 
the  trust  subject,  act  being  parties  to  the  suit,  they 
will  not  be  bound  by  the  decrees  made  therein,  and 
therefore,  to  the  extent  of  their  contingent  possible 
interests,  at  least,  the  title  of  Davis  is  defective. 

The  answer  made  to  this  objection  by  the  counsel 
of  Davis  is,  that  although  those  unborn  grandchildren 
were,  of  course,  not  personally  parties  to  the  suit,  be- 
cause it  was  impossible  to  make  them  such  parties, 
yet  they  were  parties  to  the  guit  by  representation^ 
and  will  be  as  eflfectually  bound  by  the  decrees  made 
therein,  as  if  they  had  been  in  being  and  made  per- 
sonal parties  to  the  suit.  It  is  contended  that  they 
were  represented  by  their  mother  and  their  parents, 
if  not  by  the  trustees  also. 

It  is  certainly  a  general  rule  in  regard  to  suits  in 
equity,  that  **all  persons  having  an  interest  in  the  ob- 
ject of  the  suit,  ought  to  be  made  parties."  Calvert 
on  Parties  to  Suits  in  Equity,  p.  11.  ''It  is  a  rule," 
says  that  author,  ''founded  upon  the  advantage  which 
all  persons  interested  will  derive  from  the  complete- 
ness of  the  decree,  and  from  the  entire  settlement  of 
a  matter  in  litigation;  in  other  words,  it  is  founded 
and  the  same  principle  guides  our 
Vol.  xvin — 92 
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1868.  courts  of  equity  in  their  mode  of  putting  the  rule  into 
Term,  operation,  as  they  never  allow  it  to  produce  any  m- 
Faurkn~r  ^convenience  which  can  safely  be  avoided.  With  this 
&  ala.  view,  they  have  adopted  the  principle  of  repiesenta- 
Davie  tion."  Id.,  p.  19.  The  author  then  pioceeds  to  ex- 
685^^  amine  the  doctrine  of  representation,  in  the  course  of 
which  examination  he  refers  to  that  representative 
character  which  is  derived  from  the  law^  as  in  tne 
case  of  executors  and  administrators,  of  assignees  of 
bankrupts  and  insolvents,  of  corporations;  Id.  20;  or 
which  arises  where  suits  may  be  brought  by  or  against 
certain  persons  on  behalf,  or  on  account  of  themselves 
and  others  haviug  a  community  or  similarity  of  inte- 
rest. Id.  28.  He  then  says  **  Another  kind  of  rep- 
resentation admitted  in  the  practice  of  courts  of 
equity,  is  the  representation  of  all  presons  having  in- 
terest in  real  property,  subsequent  to  the  first  estate 
of  inheritance,  and  liable  to  be  defeated  by  a 
recovery.  This  representation  takes  place  in  the 
person  entitled  to  the  first  estate  of  inheritance. 
The  rule  is  firmly  established,  and  the  principle 
and  extent  of  it  may  be  extracted  from  the  fol- 
lowing dicta'''' — which  he  proceeds  to  quote  from 
what  Lord  Eldon  says  in  Lloyd  v.  Johnes^  9  Ves. 
R.  37,  and  Lord  Northington  says  in  Pelham  v.  Gre- 
gory^ 1  Eden.  R.  520;  and  then  says:  **From  these 
passages,  it  appears  that  the  modification  of  the  gene- 
ral rule  has  been  adopted  on  grounds  partly  of  neces- 
sity, partly  of  convenience,  and  upon  a  principle  of 
justice  to  persons  entitled  to  remote  interests,  that 
they  may  not  be  exposed  to  any  vexations  which  the 
caprice  or  self-interest  of  those  who  actually  enjoy  or 
wish  to  claim  a  property  might  chance  to  produce. 
Another  important  principle  in  favor  of  this  doctrine 
is,  that  in  the  person  of  the  first  tenant  in  tail  there 
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is  brought  before  the  court  one,  whose  interest  is  of  such     1868. 
a  nature  as  to  insure  his  giving  a  fair  trial  to  the  legal    xe^. 
right.     This  last  principle  seems  to  have  established  „    „ 
the  limit  to  the  number  of  interests  which  may  be     Aals. 
represented  by  the  person  entitled  to  the  first  estate    Davis 
of  inheritance.     Such  interests  may  be  described  in    *^"^^* 
different  terms;  they  are  interests  which  depend  upon 
that  first  estate;  which,  together  with  that  estate, 
make  up  the  fee  simple;  those  which  come  within  the       [686 
definition  of  a  remainder,  viz:  ^a  residue  of  an  estate 
in  land  depending  upon  a  particular  estate,  and  cre- 
ated together  with  the  same;'  they  are  interests  which 
the  tenant  in  tail  can  destroy,  and  which,  for  that 
very  reason,  there  is  peculiar  propriety  in  empower- 
ing him  to  defend."     Id.  50.     ''This  kind  of  repre- 
sentation," he  further  says,  "has  oven  been  carried 
further:  it  has  been  said  by  Lord  Redesdale,  that  'it 
is  sufficient  to  bring  before  the  court  the  first  tenant  in 
tail  and  being;  and  if  there  be  no  tenant  in  tail  in  be- 
ing, the  first  person  entitled  to  the  inheritance;  and 
if  no  such  person,   then   the  tenant  for  life.     Many 
of  the  same  principles  which  justified  the  court  in  pro- 
ceeding when  only  the  first  tenant  in  tail  was  present, 
may  be  used  in   justification  of  this  further    step. 
There  is  in  both  cases  the  same  necessity,  the  same 
convenience,  and  on  the  part  of  the  persons  remotely 
entitled,  the  same  liability  to  the  vexatious  litigation 
of  the  present  possessors  of  the  property."     Id.  51. 
After  quoting  from  what  Lord  Redesdale  says  in  Glf- 
ard  V.  Ilort^  1  Sch.  &  Lef.  R.  409,  the  author  pro- 
ceeds: "The  general  principle  of  representation  estab- 
lished in  these  cases  may  be  thus  expressed:  'In  re- 
spect of  the  first  estate  of  inheritance,  and  of  all  inte- 
rests depending  upon  it,  it  is  sufficient  to  bring  before 
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1868.     the  coart  the  person  entitled  to  that  first  estate;  and 
Term.    ^^  there  be  no  such  person,  then  the  tenant  for  life." 
—      The  dictum  of  Lord  Redesdale,  in  Giffard  v.  Hort^ 
&  ala.    which  has  been  already  quoted,  will  justity  a  state- 
Davis    Tneiit  of  this  kind  of  representation  in  these  compre- 
*  *l8-     hensive  words.     It  is  however  suggested  that  there 
&hould  be  some  qualification  in  respect  of  the  tenant 
foi  life;  and  that,  except  under  very  particular  cir- 
cumstances, no  tenant  for  life  would  be  considered 
capable  of  maintaining  the  suit,  unless  he  were  one  to 
whose  issue  there  was  a  remainder  in  tail.     For  in- 
stance, that  if  A  were  tenant  for  life,  with  remainder 
687 1       to  B  for  life,  remainder  to  B's  unborn  issue  in  tail;  B 
as  well  as  A  must  be  made  a  party ;  and  that  if  A  were 
tenant  for  life,  lemainder  to  B's  unborn  issue  in  tail, 
remainder  to  C  in  tail,  and  C  is  living,  C  as  well  as  A 
should  be  made  a  party.     On  the  other  hand,  if  in 
the  first  of  these  cases  B,  or  in  the  second  C,  were 
not  living,  a  plea  of  necessity  might  possibly   be  ad- 
mitted foi  making  A  sole  representative  of  the  legal 
estate.     No  direct  authority  is  produced  for  these  lat- 
ter suggestions,  which  are  however  thrown  out  for 
consideration,  and  are  in  some  measure  supported  by 
the  expressions  quoted  in  the  note  below."     Id.  52. 
The  author  then  proceeds  to  show  how  ' 'courts  of 
equity,  having  adopted  the  principle  of  representation, 
work  it  out  by  treating  the  persons  represented  as  if 
they   had  been  parties  present;'    (Id.  54)  the  object 
of   the  court  in  dealing  with  rights  of  this  kind  being 
''to  settle  them  forever."     Id.  59.     The  first  section 
of  the  first  chapter  of  the  author's  work  treats  of  the 
general  rule  in  regard  to  parties,  before  referred  to. 
The  second  section  treats  of  the  "doctrine  of  represeur 
tation"  as  a  modification  or  qualification  of  that  rule. 
And  the  third  section  treats  of  ''exceptions  to  tne 
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general  role."  This  last  section  he  thus  commences  :  1868. 
*'The  several  kinds  of  representation  which  have  been  Tem. 
enumerated  canoot  properly  be  termed  exceptions  to 
the  geneial  rule;  they  are  merely  the  modes,  in  which, 
for  the  sake  of  convenience,  the  court  allows  the  sev- 
eral interests  to  be  protected,  with  a  view  to  make  a 
complete  decree. ' '  Id.  64.  I  have  quoted  thus  freely 
from  the  work  of  Mr.  Calvert,  because  it  is  a  wurk  of 
high  reputation,  and  was  very  much  referred  to  by 
the  counsel  on  both  sides  in  the  argument  of  this  case; 
and  also,  because  I  wished  fully  to  show  the  nature 
and  extent  of  the  doctrine  of  representation,  as  under- 
stood in  England,  so  far  as  it  applies  to  this  case,  and 
that  wherever  it  applies,  the  parties  represented  are 
as  effectually  bound  by  the  decrees  in  the  suit  as  if  [6®® 
they  had  been  parties  in  their  proper  persons.  See 
also  Mitf.  PI.  174,  marg.  and  Story's  Eq.  PI.  §§  144 
and  145. 

The  only  case  decided  by  this  court,  in  which  the 
doctrine  of  representation  has  been  ccnsidered  and 
expressly  applied,  is  the  case  of  Baylor's  lessee  v.  De- 
jamette^  13  Gratt.  152;  in  which  it  was  held — first, 
that  the  son  of  £  took  a  contingent  remainder  in  fee 
in  the  estate  devised  by  B,  dependent  upon  his  being 
alive  at  the  death  of  E ;  and  secondly,  that  the  son  of 
E,  not  having  been  in  being  when  the  suit  was  revived 
against  E,  (though  he  was  in  being  when  the  deciee 
was  rendered,)  and  having  no  certain  interest  in  the 
estate,  was  not  a  necessary  party,  buc  is  concluded  by 
the  decree  against  E,  the  tenant  fcr  life.  Judge  Lee, 
in  his  opinion  in  that  case,  in  which  all  the  other 
judges  concurred,  examined  the  doctrine  qaite  fully, 
referring  to  most  of  the  treatises  and  cases  on  the  sub- 
ject, and  making  quotations  from  several  of  them. 
He  applied  the  doctrine  to  that  case  by  holding  a 
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1868.     father,   tenant  for  life  of  an  estate,  to  be  a  sufficient 

Tera.    representative  of  his  son,  who  was  contingently  en- 

.        titled  in  remainder  to  the  estate,  in  a  suit  brought 

«  &  als.  against  the  father  to  subject  the  estate  to  a  charge 
l^vig  thereon,  ard  by  holding  the  son  to  be  concluded  by 
*  ^^8.  ^jjQ  decree  which  was  rendered  in  the  suit  against  the 
father.  Judge  Lee,  in  speaking  of  the  suggestion  of 
Calvert,  that  the  tenant  for  life,  wtio  should  be  re- 
garded as  representing  the  whole  estate,  must  generally 
be  one  whose  child,  if  he  have  one,  will  become  en- 
titled to  the  inheritance,  and  who  would  therefore  be 
induced  to  make  a  proper  defence,  and  thus  take  care 
of  the  inheritance  for  his  children,  says  that  Calvert 
admits  there  is  no  direct  authority  for  the  suggestion, 
though  he  thinks  it  is  countenanced  by  expressions  to 
be  found  in  several  of  the  cases.  Judge  Lee  farther 
says  :  *'The  condition  required  by  this  suggestion  is, 

689]  however,  fully  met  in  this  case,  as  the  lessor  of  the 
plaintiff  who  would  take  the  remainder  in  fee  if  he 
survived  his  father,  is  the  son  of  the  tenant  for  life  who 
was  made  defendant. "  Id.  170.  The  same  observa- 
tion applies  with  increased  force  to  this  case,  in  which 
the  unborn  persons,  who  might  come  into  being  and 
become  interested  in  the  estate,  were  represented  in 
the  suit  by  their  own  parents,  and  moreover  by  their 
grandmother,  the  tenant  for  life,  and  the  trustees.  In 
Baylor  v.  Dejarnette^  the  son  of  E  came  into  being 
pending  the  suit,  and  before  the  decree  was  rendered, 
and  yet  it  was  held  not  to  be  necessary  to  make  him 
a  party  by  an  amended  or  supplemental  bill,  because 
*'no  estate  vested  in  him  upon  his  birth,  and  none 
could  vest  unless  he  fulfilled  also  the  condition  of  sui- 
viving  his  father."  Id.  169.  In  our  case,  not  only 
at  the  time  of  the  institution  of  the  suit  of  Narion  v, 
Norton^  ike, ,  but  also  when  the  decrees  of  sale  were 
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pronounc3d,  and  the  sale  was  made  and  confirmed,     1868. 
all  persons  in  being  who  bad  an  interest  in  tbe  estate,    Term, 
wbetber  present  or  future,  vested  or  contingent,  were  JTJT 
parties  to  tbe  suit.     It  seems  to  me,  tberefore,  that     &  als. 
the  case  of  Baylor  v.  Dejarneite^  is  a  direct  and  bind-     Davis 
ing  authority  in  favor  of  the  doctrine  of  rojiresentation     ^  *^®* 
before  referred  to,  and  of  its  application  to  such  a  case 
as  this.     It  is  argued,  that  the  doctrine  is  confined  to 
cases  in  which  the  suit  is  brought  to  enforce  a  charge 
upon  an  estate  affecting  the  whole  fee,  in  which  cases, 
it  is  said,  that  it  would  be  very  unreasonable  and  un- 
just that  the  party  having  the  charge  "should  be  de- 
layed or  embarrassed  in  enforcing  it,    l)y  reason  of 
limitation   by  way  of  remainder  to  persons  whom  it 
might  be  impossible  or  improper  to  make  parties  to 
the  cause."     Certainly  it  would  be  very  unreasonable 
and   unjust.     But  that  is  not  the   only  instance  in 
which  it  would  be  very  unreasonable  and  unjust  that 
a  party  should  be  delayed  or  embarrassed  in  the  prose 
cution  of  his  suit  by  reason  of  such  limitations.     And       [690 
that  case  is  put  in  the  books  and  in  the  opinion  of 
Judge  Lee  by  way  of  instance,  and  not  as  a  limitation 
of  the  rule,  which  exists  wherever  its  reason  exists, 
and  that  reason  is  to  be  found  in  the  convenience  and 
often  the  necessity  of  things.     This  rule  of  represen- 
tation often  applies  to  living  persons,  who  are  allowed 
to  be  made  parties  by  representation  foT  reasons  of 
convenience  and  justice,   because  their  interests  will 
be  sufficiently  defended  by  others  who  are  personally 
parties,  and  who  have  motives  both  of  self  interest 
and  affection  to  make  such  defence,  and  it  is  therefore 
considered  unnecessary  to  make  such  living  persons 
parties,  and  indeed  improper  to  do  so,  and  thus  com- 
pel them  to  litigate  about  an  interest  which  may  never 
vest  in  them.     But  the  lule  also  often,  and  a  fortiori^ 
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1868.  applies  to  persons  not  in  being,  and  who  of  coarse  mi 
Term.  D^ver  be  in  being,  who  are  allowed  to  be  made  partiei 
_,  ,,  —  by  representation  for  reasons,  not  only  of  convenienc* 
&  als.  and  justice,  but  of  necessity  also,  because  it  is  impute 
Davis  *^^  ^0  make  them  personally  parties.  It  will  be  lound 
&  als.  lyj  Qj^  examination  of  all  the  cases,  that  the  rule  ani 
the  reason  of  it  go  to  this  extent,  and  that  necmtf 
is  recognized  as  an  all  sufScient  reason  for  it  wherevef 
such  necessity  exists.  In  Crifard  v.  Hart^  eupn^ 
Lord  Eedesdale  uses  this  language,  tf  hich  is  quoted 
by  Judge  Lee  in  Baylor  v.  Dejamette:  "Where  all 
the  parties  are  brought  before  the  court  that  can  b« 
brought  before  it,  and  the  court  acts  on  the  property 
according  to  the  rights  that  appear,  without  fnodi 
its  decision  must  of  necessity  be  final  and  coDclosi\e. 
It  has  been  repeatedly  determined,  that  if  there  bi 
tenant  for  life,  remainder  to  his  first  son  in  tail,  r^ 
mainder  over,  and  he  is  brought  before  the  court  be^ 
fore  he  has  issue,  the  contingent  remaiiiderm^  ai| 
barred.''  See  also  Finch  v.  Finch^  2  Yes.  Sen.  E. 
491 ;  Calvert  on  Parties  52,  note  7.  In  England  tin 
cases  to  which  the  rule  has  been  generally  appliet 
691]  have  been  cases  in  which  entailed  estates  were  in- 
volved; and  in  this  country  we  have  no  such  estatesi 
There  have  been  there  no  such  cases  as  the  one  weiri 
DOW  considering,  because  there  the  Court  of  Chanceil 
has  not  yet,  I  believe,  been  authorized  by  statnteM 
decree  a  sale  of  lands  in  which  infants  and  others  undi 
disability  are  interested,  on  the  ground  that  it  ^od; 
be  to  their  advantage  to  do  so.  When  it  appears 
the  Court  of  Chancery  there  that  an  infant  would  h 
benefitted  by  a  sale  of  his  real  state,  all  that  the  oow 
will  in  general  do  in  such  a  case  is,  togiveleaTfa 
the  infant  or  his  friends  to  apply  for  an  act  of  Pari* 
ment  to  authorize  the  sale;  and  such  an  act  is,  1  sap 
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pose,  always  passed  in  scch  cases.  But  here,  courts  isos. 
of  chancery  have  been  authorized  by  general  statutes  Term. 
to  exercise  complete  jurisdiction  on  this  subject;  and  j^^~~ikner 
these  statutes  have,  as  before  shown,  been  b'berally  <&als. 
construed,  so  as  to  advance  the  remedy  and  promote  Davis 
the  policy  of  the  Legislature.  The  same  rules  which  *  *^®- 
apply  to  other  suits  in  chancery  apply  also  to  suits 
brought  under  these  statutes,  except  where  they  other- 
wise direct ;  and  therefore  the  rule  in  regard  to  repre- 
sentation applies  to  the  latter  suits.  That  the  rule  in 
England  applies  to  other  cases  than  those  in  which  a 
charge  is  sought  to  be  enforced  against  an  estate  is 
shown  by  the  case  of  Gaskell  v.  Oaskell^  6  Sim.  R. 
643,  9  Cond.  Eng.  Ch.  R.  643,  referred  to  in  the  ar- 
gument of  this  case,  and  also  in  the  opinion  of  Judge 
Lee,  13  Gratt.  168.  In  that  case,  a  bill  by  a  tenant 
lor  life,  with  remainder  to  his  unborn  sons'in  tail,  for 
partition,  was  maintained,  and  the  decree  held  bina- 
ing  on  the  sons  when  they  should  come  into  being. 
The  tenant  for  life  was  there  regarded  as  the  repre- 
sentative of  his  unborn  sons,  though  he  was  plaintiff; 
the  Vice- Chancellor  being  of  opinion  that  it  made  no 
difference  whethei  he  was  plaintiff  or  defendant,  and 
saying  that  the  couit  had  frequently  decreed  partition 
where  the  tenant  for  life  was  defendant.  There  is 
nothing  peculiar  in  the  subject  of  partition  which  ren-  [692 
dered  the  rule  of  representation  applicable  to  that  case. 
On  the  contrary,  if  there  be  any  difference  between 
that  subject  and  any  other  in  this  respect,  there  would 
seem  to  be  less  reason  for  applying  the  rule  to  that 
subject  than  to  others;  for  we  know  that  a  tenant  for 
life  or  for  years,  who  holds  an  estate  jointly  or  in 
common  with  others,  may  have  a  partition  of  the  es- 
tate, so  far  as  he  is  concerned,  without  affecting  the 
rights  and  interests  of  those  who  may  be  entitled  to 
Vol.  XVIII — 93 
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1868.  the  estate  in  reversion  or  remainder,  whether  such  in- 
Term.  terests  be  vested  or  contingent;  and  therefore  it  may 
'  :7  be  said,  that  there  is  no  necessity  for  his  asking  for  a 
&  ala.  partition  which  will  affect  those  interests.  Yet  it  is 
Davis  often  convenient  to  do  so,  and  that  convenience  is  a 
^  ^-  sufficient  reason  for  applying  the  rule  of  representa- 
tion to  the  case. 

But  there  is  another  view  to  be  taken  of  the  subject, 
which  I  think  is  perfectly  conclusive  of  the  case.  I 
have  shown  that  the  Court  of  Chancery  has  jurisdic- 
tion of  the  subject  matter,  both  in  the  exercise  of  its 
general  jurisdiction  over  the  subject  of  trusts  for  the 
purpose  of  enforcing  the  execution  of  the  trusts  and 
powers  created  and  declared  by  the  deed  of  the  18th 
day  of  June,  1840,  aforesaid,  and  also  in  decreeing 
the  sale  of  an  estate  in  trust  under  the  statutes  before 
referred  to.  Let  us  first  considei  the  case  in  the  for- 
mer aspect.  I  think  I  have  shown  that  the  deed  con- 
fers a  power  of  sale  on  Dr.  Norton,  which  is  a  trust 
power  for  the  benefit  of  others  as  well  as  himself,  ana 
which  a  court  of  chancery  can  execute  notwithstand- 
ing the  death  of  Dr.  Norton.  A  suit  has  been  brought 
for  its  execution,  to  which  all  persons  in  being  having 
any  interest  in  the  subject  or  the  trust  were  made 
parties :  the  trustees,  the  tenant  for  life,  and  the  con- 
tingent remaindermen,  being  all  those  who  apparently 
will  be  entitled  to  the  estate  at  the  death  of  the  life 
tenant.  Now  can  it  be  possible  that  this  suit  is  defec- 
693]  tive  for  want  of  necessary  parties  because  some  of 
these  contingent  remaindermen  may  die  in  the  lifetime 
of  their  mother  leaving  children  who  may  survive  her, 
and  thus  become  interested  per  formamdoni^  and  be- 
cause such  children  were  not,  as  they  could  not  be, 
personally  made  parties  ?  Can  it  be  possible  that  a 
court  of  chancery  is  powerless  during  the  life  of  Mrs^ 
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Norton,  who  has  alreadjr  survived  hei  husband  twenty-     1868. 
six  years,  to  execute  this  trust  power  of  sale,  although    xerm. 
the  interest  of  all  the  living  beneficiaries  in  the  trust,  _,    ,, 
and  even  of  all  beneficiaries  therein  who  may  hereafter    &  als. 
come  into  being,  would  be  promoted  by  the  sale,  and     D^yis 
manifestly  requires  it  ?     Powerless,  because  possibly     ^  **^^- 
persons  not  now  in  being  may  hereafter  come  into  be- 
ing, and  become  interested  in  the  subject  on  the  fur- 
ther and  double  contingency  of  their  surviving,  first 
their  parent  and  then  their  grandmother,  and  because 
the  doctrine  of  representation  does  not  apply  to  such 
a  case  ?     If  ever  there  was  a  case  to  which  it  should 
apply,  this,  it  seems  to  me,  is  one.     The  rule  in  re- 
gard to  parties  is  a  rule  of  convenience,  and  the  court 
will  never  allow  it  to  be  so  applied  as  to  do  an  injury, 
to  obstruct  the  administration  of  justice.     To  do  so, 
would  be  to  prefer  the  shadow  to  the  substance,  the 
means  to  the  end ;  to  sacrifice  justice  to  the  forms  de- 
vised for  its  attainment.     It  seems  to  m6  that  when, 
in  a  suit,  brought  to  enforce  the  execution  of  such  a 
trust,  all  persons  in  being  who  are  interested  in  the 
object  of  the  suit  are  convened  before  the  court  as 
parties,  it  is  perfectly  competent  for  the  court  to  de- 
cree accordingly,  and  any  title  acquired  under  such 
decree  is  good,  not  only  against  those  persons,  but  all 
others  who  may  afterwards  come  into  being  auci  be- 
come interested  in  the  trust. 

Now  let  us  consider  the  case  in  the  other  aspect; 
that  is,  as  a  case  in  which  a  trust  estate  was  decreed 
to  be  sold  unaer  the  statutes  aforesaid.  The  case 
comes  within  the  express  terms  of  some  of  these 
statutes,  as  I  have  already  shown.  Especially  does 
it  come  within  the  express  terms,  and  true  intent  and  [694 
meaning,  of  the  act  of  January  20th,  1832,  authoriz- 
ing the  sale  of  trust  estates  in  certain  cases;  and  of 
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1868.  the  Code  of  1849,  ch.  128,  §  2;  and  of  the  act  of  Feb- 
Term.  ruary  18,  1853,  amendatory  of  chapter  128  of  the 
p  ,,  Code.  When,  therefore,  the  Legislature,  in  general 
&  als.  terms,  empowered  a  couit  of  chancery  to  decree  a  sale 
Davis  of  any  trust  estate,  if  it  be  clearlj  shown  that  the  in- 
&  als.  terest  of  the  beneficiaries  will  be  promoted,  and  the 
court  is  of  opinion  that  the  rights  of  no  person  will  be 
violated  thereby,  did  it  not,  by  necessary  implication, 
if  not  expressly,  empower  the  court  to  use  all  the 
means  which  were  necessary  to  accomplish  the  end  in 
view?  The  Legislature  knew  that  in  many,  if  not 
most,  trust  estates,  unborn  persons  might  come  into 
being  and  become  interested.  Did  they  mean  to  ex- 
clude all  such  estates  from  the  operation  of  the  law, 
when  they  came  not  only  within  its  literal  terms,  but 
also  within  the  spirit  and  policy  of  the  law  ?  If  they 
had  so  intended,  would  they  not  so  have  expressly  de- 
clared ?  Would  they  have  left  their  intention  in  doubt 
in  a  case  where  there  should  be  the  greatest  possible 
certainty  ?  Is  it  not  much  more  reasonable  to  suppose 
that  they  intended  to  embrace  all  trust  estates  which 
their  words,  and  the  spirit  and  policy  of  their  law  em- 
braced ?  and  to  require  only  that  all  persons  in  being 
who  were  interested  in  the  trust  should  be  made  per- 
sonally parties  to  the  suit,  and  to  make  the  decree 
therein  binding,  not  only  on  those  parties,  but  all  other 
persons  who  might  thereafter  come  into  being  and  be 
interested  in  the  trust  ?  In  other  words,  to  adopt  the 
rule  of  representation  before  mentioned,  and  apply  it 
to  such  unborn  persons  ?  Is  there  not  at  least  as  much 
reason  for  applying  it  to  such  a  case  as  for  applying 
it  to  any  other  case  in  chancery  ?  If  it  be  a  proper 
rule,  and  founded  on  convenience  or  necessity,  in  a 
695 1  suit  brought  to  recover  property,  or  enforce  i  charge 
against  it,  is  it  not  at  last  as  much  so  in  a  suit  brought 
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merely  to  change  the  form  of  the  siibject  or  invest-     1868. 
ment,  and  that,  too,  for  the  benefit  of  all  persons  who    xerai. 
are  or  a  ay  become  interested  therein?     Is  it  not  ^    ,, 
sufficient,  in  the  latter  case,  to  take  care  to  guard  the    &  ale. 
possible  interest  ot  unborn  persons,  by  the  presence,     Da^g 
as  personal  parties  to  the  suit,  of  all  living  persons     ^  *^^* 
who  are  interested  therein,  some  or  most  of  whom 
have  the  same  interest  in  kind,  though  greater  in  de- 
gree, than  that  of  those  who  may  hereafter  become 
interested  and  stand  in  the  closest  degree  of  relation- 
ship to  them?      The  amendatory  act  of  February  18, 
1853,  plainly  contemplates  cases  in  which  unborn  per- 
sons may  become  interested  in  the  subject,  for  it  ex- 
pressly embraces  estates  on  which  contingent  estates 
are  limited,  and  we  know  that  such  contingent  estates 
frequently,  if  not  generally,  enure  to  persons  unborn 
at  the  time  of  the  creation  of  the  trust,  and  depend 
on  the  contingency  of  their  being  afterwards  born. 
The  act  of  March  15,    1858,  before  leferred  to,  ex- 
pressly declares  that  "the  decree  rendered  in  such  suit 
(as  is  authorized  by  that  act,)  shall  be  as  binding  upon 
all  persons  who  may  be  born  thereafter  and  become 
interested  in  the  said  estate,  in  line  manner  and  to  the 
like  extent  as  it  is  upon  the  parties  to  the  said  suit." 
That  act  does  not  apply  to  this  case,  as  already  men- 
tioned, but  it  shows  that  the  Legislature  certainly  in- 
tended in  that  case  to  apply  the  rule  of  representation, 
and  make  the  decree  conclusive  against  persons  who 
might  be  bom  after  the  decree  and  become  interested 
in  the  estate,  for  they  expressly  said  so.     There  is  at 
least  as  much,  and,  indeed,  the  same,  reason  for  ap- 
plying the  rule  to  the  case  of  a  sale  of  a  trust  estate, 
as  to  the  case  of  a  sale  of  an  estate  subject  to  a  contin- 
gent limitation,  as  a  trust  may  be,  and,  in  fact,  i«,  in 
this  very  case.     If,  therefore,  the  rule  does  not  apply 
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1868.     to  the  case  of  a  sale  of  a  trust  estate,  it  is  only  becaose 
Tem.     the  Legislature  has  not  expressly  said  so,  and  not  be- 

Faulkner  ^^^®®  ^^  ^^7  unfitness  of  the  thing.  But  I  have  already 
&  als.  shown,  I  think,  that  the  Legislature  did  say  so  by 
Davis    strong  implication,  and  that  such  is  the  proper  con- 

iBOef  ^  struction  and  effect  of  the  law.  It  is  argued,  I  know, 
that  the  express  declaration  before  referred  to,  con- 
tained in  the  act  of  March  15,  1858,  shows  that  the 
Legislature  did  not  intend  to  give  the  same  effect  to 
decrees  made  for  the  sale  of  trust  estates  under  the 
statutes  before  mentioned,  as  those  statutes  contain  do 
such  express  declaration,  'l  he  answer  to  this  argu- 
ment is,  that  while  it  belongs  to  the  Legislature  to 
enact  laws,  it  is  the  province  of  the  courts  to  construe 
them ;  and  though  the  opinion  of  the  Legislature  as  to 
the  meaning  and  effect  of  prior  statutes,  is  entitled  to 
great  respect,  it  is  by  no  means  binding  on  the  courts. 
But  it  does  not  follow,  from  the  terms  used  in  the  act 
of  March  15,  1858,  that  the  Legislature  thereby  in- 
tended to  indicate  any  opinion  in  regard  to  the  true 
construction  of  any  prior  statute.  It  was  meet  and 
fit  that  in  the  act  of  1858  they  should  use  such  lan- 
guage as  plainly  to  show  their  meaning,  and  leave  no 
room  for  doubt  or  difficulty.  They  were  not  legislat- 
ing in  regard  to  the  sale  of  trust  estates,  or  they  would 
have  made  the  same  express  declaration  in  regard  to 
them,  as  there  was  the  same  reason  for  domg  so. 
They  left  them  to  stand  where  the  law  had  already 
placed  them. 

In  Oarland  v.  Loving^  dbo, ,  before  referred  to,  there 
is  something  in  the  opinion  of  the  court  delivered  by 
Judge  Coalter,  apparently  inconsistent  with  some  of 
the  views  I  have  expressed.  In  that  case  it  was  pos- 
sible that  James  Loving  and  wife  might  have  other 
children  who  would   beconce   interested   with    those 
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already  in  being  in  the  estate  which  was  sought  to  be     1868. 
sold,  and  the  court  seemed  to  suppose  that  it  would  be    Term, 
necessary  to  sell  the  state,  if  sold  at  all,  subject  to  the  ^^[^J^^ 
contingent  claim  of  such  after-born  children;  thus  ig-     &  als. 
noring,  or  taking  no  notice  of,  the  doctrine  of  repre-     Davis 
sentation  as  applicable  to  the  case.    Nothwithstanding    *  .^** - 
this  supposed  difficulty,  the  court  was  of  opinion  that 
it  was  competent  1o  a  court  of  chancery  to  decree  such 
a  sale.     *'It  will  therefore,"  said  the  court,  •*befor 
the  consideration  of  the  Chancellor,  whether  a  fair 
and  proper  sale  of  the  property  can  be  made  under 
that  condition,  subjecting  the  fund,  to  be  invested  as 
aforesaid,  to  the  purchaser  for  bis  indemnity  against 
any  such  possible  claim;  of  all  which  he  will  judge  be- 
fore the  sale  and  arrangements  are  finally  closed.     If, 
under  all  these  circumstances,  a  sale  manifestly  to  the 
interest  of  the  infants  can  be  made,  this  court  thinks 
it  will  be  proper  to  decree  the  same,  taking  care  that 
the  proceeds  thereof  shall  be  properly  invested  and 
secured  for  the  use  of  the  cestui  que  trusts^  according 
to  their  rights  as  they  now  appear,  or  may  hereafter 
appear,  or  of  any  future  cestui  qui  trusty  who  may  be 
entitled  under  the  deed  aforesaid,  with  liberty  to  the 
parties  from  time  to  time  to  apply  to  the  court  for 
further  directions. ' ' 

Now  it  would  certainly  have  been  much  better  for 
all  persons  concerned,  if  the  court  had  applied  the 
doctrine  of  representation  to  that  case,  and  made  the 
decree  for  a  sale  conclusive  against  any  such  future 
possible  claimant,  instead  of  directing  the  sale  to  be 
made  subject  to  his  claim.  That  case  was  submitted 
to  the  court  without  argument,  by  Mr.  Chapman 
Johnson,  who  was  counsel  for  both  parties.  And  the 
doctrine  of  representation,  as  applicable  to  the  case, 
seems  theretore  to  have  been  overlooked.     But  how- 
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1868.     ever  that  may  be,  the  case  was  decided  soon  after  the 

Term.    ^^^  Statute  on  the  subject  of  the  sale  of  the  real  es- 

:r^' tate  of  infants  was  passed,   and  under  that  statute; 

Faulkner  ^  ' 

&  al8.  and  can  afford,  therefore,  no  binding  rule  in  regard  to 
D^yig  the  construction  of  subsequent  statutes  on  the  subject, 
Aals.  jf  ii  (jan  aflford  any  such  rule  at  all,  even  in  r'^gaid  to 
698J  the  statute  under  which  it  occurred.  But  it  is  in  di- 
Vect  conflict,  even  in  this  respect,  with  the  case  of 
Cooper  \,  Hepburn^  (tc.^  supra^  recently  decided  by 
this  court.  That  case  occurred  under  the  original 
statute  of  1819,  amended  by  the  act  of  1827,  which 
amendment,  however,  does  not  seem  to  make  a  ma- 
terial difference  between  the  two  cases  in  regard  to 
the  question  we  aie  now  considering.  In  Cooper  v. 
Hepburn^  c&c,  M,  as  guardian  of  his  infant  children, 
filed  a  bill  for  the  sale  of  the  real  estate  held  by  him- 
self for  life  and  by  his  children  in  remainder,  and  it 
was  decreed  to  be  sold  accordingly.  The  purchaser 
-w  as  compelled  to  complete  his  purchase,  although  it 
was  possible  that  other  children  might  afterwards  be 
born  and  become  interested  in  the  subject,  the  court 
having  held  that  the  remainder  vested  in  the  first  child 
of  M  upon  his  birth,  subject  to  open  and  let  in  the 
after-born  children  as  they  severally  came  into  being. 
Thus  the  doctrine  of  representation  was  actually  ap- 
plied to  the  case,  and  it  was  just  such  a  case  in  this 
respect  as  was  that  of  Garland  v.  Loving,  It  is  true, 
that  neither  in  the  argument  of  counsel  nor  in  the 
opinion  of  the  court  in  the  case,  was  any  express 
reference  made  to  than  doctrine.  But  it  was  no  doubt 
because  it  was  considered  as  a  matter  of  course,  both 
by  counsel  and  court,  that  if  the  case  came  within  the 
statute,  as  the  court  decided  it  did,  then  it  could  only 
be  necessary  to  make  all  persons  in  being  and  inter- 
ested in  the  subject  parties  to  the  suit,  and  the  decree 
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would   be  binding  on  any  other  children  who  might     1868. 
afterwards  be  born  and  become  interested,  and  who    Te?m. 
were  suflBciently  represented  by  tne  children  already  p  ulkner 
in  being  and  parties  to  the  suit.     The  purchaser  in     &  als. 
that  case  was  represented  in  this  court,  and  no  doubt     Davis 
in  the  court  below,  by  able  counsel,  and  used  the  most     *  *^^- 
strenuous  efforts  to  get  rid  of  his  purchase,  which 
turned  out  to  be  a  bad  one  for  him,  and,  of  course,  a 
good  one  for  the  owners  of  the  estate.     But  he  made 
no  objection  on  account  of  the  possible  interest  of  any       [699 
child  which  might  afterwards  be  born. 

It  was  argued  by  the  counsel  for  the  appellants,  that 
the  Circuit  Court  did  not  intend,  in  the  case  of  bar- 
ton V.  Norton^  cj&c,  to  decree  the  sale  of  more  than 
the  interest  of  the  parties  to  the  suit  in  the  real  estate 
therein  mentioned,  and  therefore  sold  it  subject  to  the 
contingent  interest  of  any  other  persons  who  might 
afterwards  be  born  and  become  interested  therein. 
And  in  support  of  this  argument  some  of  the  decrees 
made  in  the  case  were  referred  to,  in  ^hich  the  Com- 
missioners were  directed  to  convey  to  the  purchasers 
respectively  **all  the  estate,  right,  title  and  interest 
of  all  or  any  of  the  parties  to  this  cause  in  and 
to  the  lot  purchased  by  him*.''  Now  there  can  be 
nothing  in  this  argument,  if  it  be  true,  as  I  think  I 
havij  shown,  that  the  unborn  persons  who  might  come 
into  being  and  become  interested  in  the  subject  were, 
in  fact,  parties  to  the  suit  by  represeotation,  for  then 
they  are  included  in  the  very  terms  of  those  decrees. 
But,  on  the  other  hand,  the  language  of  the  decrees 
was  not  uniform  in  that  respect.  On  the  contrary, 
we  find  that  in  the  first  decree  of  sale,  made  in  June, 
1847,  the  Commissioners  are  directed  to  sell  *Hhe 
property  above  referred  to  and  in  the  proceedings  men- 
tioned." And  to  the  same  effect  is  the  decree  of 
Vol.  XVIII — 94 
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1868.     March  20th,   1848,   confirming  the  sales  which  had 
Term,    previously  been  made,  and  directing  conveyances  to 
Y~^ —  ^^  made  to  the  purchasers  respectively.     Certainly  the 
&al8.     court  which  decided,  and  the  counsel  who  managed 
Davie    ^^^^  cause,  had  no  idea  that  the  property  was  to  be 
&  als.     g^i^j  subject  to  the  contingent  interest  aforesaid.     The 
court  would  not  have  decreed  such  a  sale,  which  mnst 
inevitably  have  occasioned  a  sacrifice  of  the  propertv. 
If  it  had  been  intended  to  make  such  a  sale,  the  inten- 
tion ought  to  have  been  plainly  expressed  on  the  face 
of  the  decree,  so  as  to  give  notice   to   purchasers; 
700]        as  was  done  by  this  court  in  Garland  v.  Loving.     Cer- 
tainly the  purchasers  of  the  property  had  no  idea  that 
it  was  sold  subject  to  such  a  contingency;  and  the 
court  :;.nd  counsel  muse  have  known  that  they  had  not, 
and  that  they  believed  they  were  acquiring  a  perfect 
title.     To  impute  to  the  court  and  counsel,  under  th^ 
circumstances,  an  intention  to  sell  the  property  sub- 
ject to  the  contingency  aforesaid,  would  be  to  impute 
to  them  a  fraud,  of  which  they  were  incapable  of  be- 
ing guilty.     I  know  the  learned  counsel  of  the  appel- 
laniis  in  this  case  did  not  intend  to  make  such  an  impu- 
tation, and  would  be  among  the  last  in  the  world  to 
do  so. 

But  it  is  said  that  all  the  descendants  of  Mrs.  Nor- 
ton by  Dr.  Norton  may  die  in  her  lifetime,  and  thus, 
at  her  death,  the  trust  purposes  being  fully  accom- 
plished or  exhausted,  and  all  the  objects  of  the  trust 
being  extinct,  the  subject  would  result  to  the  heirs  at 
law  of  Mrs.  Call,  who  were  not  parties  to  the  suit  of 
JVorton  V.  Norton^  and  are,  therefore,  not  bound  by 
the  decrees  rendered  therein.  This  is,  certainly,  a 
very  improbable  contingency;  that  all  the  five  chil- 
dren of  Dr.  and  Mrs.  Norton,  living  at  the  time  of  the 
creation  of  the  trust,  and  all  their  descendants  af ter- 
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wards  to  be  bom,  should  die  in  Mrs.  Norton's  life-     1868. 
time;  so  improbable,  that  no  provision  whatever  was    Te^. 
made  for  it  in  the  trust.     Still  it  is  9^ possible  contin-  p^^j^^^^ 
gency ;  and  if  it  should  happen,  the  heirs  of  Mrs.  Call,     <fe  als. 
whoever  and  however  numerous  they  may  be,  will    Davis 
become  entitled  to  the  trust  subject.     But  surely  thid    **^^^* 
remote  possible  interest  can  interpose  no  obstacle  to 
the  sale  of  the  trust  estate  under  the  statutes  aforesaid. 
That  sale  does  not  extinguish  nor  dinfinish  their  in- 
terest, but  only  changes  the  form  of  the  subject  for 
the  benefit  of  all  parties  concerned,  as  well  those  heirs 
as  others,  for  whose  use,  whenever,  if  ever,  they  shall 
become  entitled  to  it,  the  subject  will  De  secured  and       [701 
preserved.     If  the  tenant  for  life  and  the  contingent 
remaindermen  in  being,  are  suflScient  representatives 
of  the  contingent  remaindermen  not  yet  in  being  who 
are  all  that  can  claim  forman  doni^  and  all  of  whom 
come  in  before  the  heirs  at  law  of  Mrs.  Call,  who  can 
come  in  only  by  operation  of  law  after  the  exhaustion 
of  the  trust,  surely  they  are  sulficient  representatives 
also  of  the  heirs  at  law,  v^hose  interest  is  of  the  same 
nature,  though  not  of  the  same  degree,  as  that  of  the 
contingent  remaindermen.     If  those  heirs  are  entitled 
to  any  representation  at  all  in  such  a  suit,  the  trustees 
to  whom  a  legal  estate  in  fee  simple  is  conveyed  by 
the  deed,  would  seem  to  be  the  most  appropriate  per- 
sons to  occupy  that  position.     But  in  fact,  they  are  not 
entitled  to   representation  in  the  suit  at   all.     The 
property  having  been  conveyed  to  the  trustees  and 
their  heirs  forever  on  the  trusts  declared  in  the  ueed, 
the  heirs  of  the  grantor  have  no  interest  in  the  sub- 
ject, and  are  not  to  be  regarded  until  all  those  trusts 
are  satisj&ed.     In  a  suit,  therefore,  for  the  execution 
of  the  trusts,  they  have  no  legal  or  equitable  interest, 
and  are  not  necessary  nor  proper  parties.     It  is  only 
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1868.     when  the  trust  fails,  or  is  fullilled,  that  their  interest 
Term,    springs  into  existence  rather  than   that   the   estate 
r— r —  should  escheat  to  the  Coramonwealth. 

Faulkner 
<&al8.         I  have  now,   I  believe,  ccnsidered  and  disposed  of 

Davis  ^11  tb®  questions  which  arise  in  this  case.  My  opinion 
*^  ^*^*  is  no  doubt  too  long.  But  the  case  t^  as  argued  at  very 
great  length,  as  well  as  with  very  great  ability,  in- 
volves p'^operty  of  great  value,  and  is  very  important 
not  only  in  itself,  but  also  in  its  relation  to  other  cases, 
depending  on  the  same  questions  which  might  here- 
after arise.  I  have,  therefore,  thought  it  proper  to 
express  my  views  very  fully  on  all  these  questions. 
My  conclusion  is,  that  there  is  no  defect  in,  nor  cloud 
over,  the  title  acquired  by  the  appellee  Davis  under  the 
decrees  in  the  suit  rendered  in  the  case  of  ^'^IVr^cm 
guardian  v.  Norton^  cfec,"  and  therefore  that  there 
is  no  error  in  the  decree  of  the  Court  of  Hustings,  and 
that  it  be  aBirmed. 

The  other  judges  concurred  in  the  opinion  of  Man- 
effrt\  P. 

Decree  affirmed. 
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Omohundro's  ex'ov  v.  Crcmp. 
June  4. 

1.  In  November,  1861,  C  sells  to  O  a  tract  of  land,  and  O  pays  him 
9ne-fourtb  in  cash,  and  gives  him  his  notes  for  the  balance, 
payable  in  one,  two  and  three  years.  Nothing  is  said  at  the 
time  as  to  the  currency  in  which  the  notes  are  to  be  paid ; 
but  C  accepts  payment  of  the  first  two  notes  in  Confederate 
currency.  C  is  not  bound  to  take  Confederate  currency  for 
the  last  note ;  but  is  entitled  to  be  paid  in  the  legal  money  of 
the  country. 

This  was  an  action  of  debt  in  the  Circuit  Court  of 
the  city  of  Richmond,  brought  in  March,  1866,  by 
W.  W.  Crump  against  Silas  Omohundro's  executor, 
upon  a  negotiable  note  for  $1,714. 66.  Plea  nil  debit ; 
and  issue.  Upon  the  trial,  the  parties  waived  a  jury, 
and  submitted  the  whole  case  to  the  decision  of  the 
court;  and  they  agreed  the  facts. 

It  appeared  that,  on  the  8th  of  November,  1861, 
Crump  sold  Omohundro  a  tract  of  land  in  Henrico 
county,  for  which  he  received  one-fourth  in  cash  by 
chOi^k  on  the  Farmers'  Bank ;  one-fourth  in  a  note  at 
one  year ;  one-fourth  in  a  note  at  two  years ;  and  the 
remaining  payment  viz.,  one-fourth  by  note  at  three 
years,  is  the  note  in  controveisy,  it  bearing  date  the 
day  of  the  sale.  Crump  receiveu  payment  of  the  two 
notes  paid  in  Confederate  money;  though  no  such 
agreement  was  made  at  the  time  of  sale.  At  the  time 
of  the  sale,  specie  payments  had  been  suspended,  and 


1868. 
April 
Term. 
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1868.     there  was  a  discount  of  abcut  ten  per  cent,  on  bank 

Te^m.    Botes.     Confederate  money  had  begun  to  circulate  at 

T|j^T    \  the  rate  of  bank  notes;  but  was  not  then  the  ony  cir- 

dro*8    culating  medium.     When  the  note  became  due,  Con- 
ex 'or 
V.       federate  money  waB  worth  about  forty  for  one  in  gold. 

TmT^  The  Circuit  Court  rendered  a  judgment  for  the  pain- 
tiflf  for  the  full  amount  of  the  note,  principal  and  in- 
terest ;  and  upon  a  writ  of  error  to  the  District  Court 
of  Appeals  at  Williamsburg,  that  court  affirmed  the 
judgment.  Omohundro's  executor  thereupon  obtained 
a  wit  of  error  to  this  court. 


Lyons^  for  the  appellant,  and  Crump^  for  the  ap- 
pellee, submitted  the  case. 

JoYNBs,  J.  The  note  on  which  this  action  is  founded 
was  executed  on  the  8th  day  of  November,  1861,  for 
the  payment  of  $1,714.66,  three  years  after  date.  It 
was  given  on  account  of  the  purchase  money  of  land, 
sold  for  one-fourth  cash,  and  the  residue  in  one,  two 
and  three  years.  The  cash  payment  was  made  by  a 
check  on  the  Farmers'  Bank,  and  the  first  two  notes 
were  paid  in  Confederate  notes;  but  it  is  stated  in  the 
facts  agreed,  that  there  waB  no  agreement  at  the  time 
of  the  sale  that  the  notes  should  be  paid  in  that  cur- 
rency. The  question  to  be  decided  is,  \^hether  the 
third  note  was  payable  in  Confederate  notes. 

The  act  of  March  3,  1866,  provides,  that  in  any  ac- 
tion founded  on  any  contract,  express  or  implied, 
made  and  entered  into  between  the  1st  day  of  January, 
1862,  and  the  10th  day  of  April,  1865,  it  shall  be 
lawful  for  either  party  to  show,  by  parol  or  other  rele- 
vant evidence,  what  was  the  true  understanding  and 
agreement  of  the  parties,  either  expressed  or  to  be  im- 
plied, as  to  the  kind  of  currency  in  which  it  was  to  be 
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fulfilled  or  performed,  or  in  reference  to  which,  as  a     1868. 
standaid  of  value,  it  was  made  and  entered  into.     This    xerm. 
case  does  not  come  within  the  provisions  of  that  act,  ^"^^ 
because  the  note  was  made  before  the  1st  day  of  Jan-     dro*8 
uary,  1862.     It  is  doubtful,  to  say  the  least,  whether     ^  y. 
parol  evidence  of  the  actual  understanding  and  agree-   ^"VSR^ 
ment  of  the  parties  as  to  the  kind  of  currency  in  which 
a  contract  is  to  be  fulfilled,  which  is  expressed  to  be 
payable  in  ^'dollars"  generally,  would  be  admissible 
independently  of  the  provisions  of  that  act.     The  word 
''dollars"  has  a  definite  signification  fixed  by  law,  and 
it  is  laid  down  that  ''when  the  words  have  a  known 
legal  meaning,   such,   for  example,    as  measures  of 
quantity  fixed  oy  statute,   parol  evidence  that  the 
parties  intended  to  use  tbem  in  a  sense  different  from 
their  legal  meaning,  though  it  was  still  the  customary 
and  popular  meaning,  is  not  admissible.'^     1  Green- 
leaf  Ev.  §  280.     See  also  ^mith  v.  Walker,  1  Call  24; 
Commonwealth  v.   Beaumarchais,    3  Call   107.     We 
need  not  decide  whether  such  evidence  could  have 
been  received  in  this  case,  because  it  is  expressly  stated 
in  the  facts  agreed  that  there  was  no  such  actual  agree- 
ment. 

It  is  contended,  however,  that  the  law  will  imply 
an  agreement,  under  the  circumstances  of  this  case, 
to  accept  Confederate  money  in  payment  of  the  note 
on  which  the  action  is  founded.  The  argument  is, 
that  the  note  having  been  made  after  the  establishment 
of  the  Confederate  States,  must  be  considered  as  made 
with  reference  to  the  actual  currency  of  those  States, 
and  that  as  Confederate  notes  were  the  actual  cur- 
rency in  those  States  at  the  time  the  note  became  pay- 
able, it  was  payable  in  that  currency.  It  must  be  re- 
membered, however,  that  Confederate  notes  were 
never  made  a  legal  tender.     They  were  never  the  la.w- 
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1868.     ful  money  of  the  country  but  only  a  substitute  for 
Term,    nioney  like  bank  notes.     Gold  and  silver  were  the  law- 

"Z     r      ful  money  of  the  Confederate  States  at  the  time  this 

dro*8     note  was  made  and  also  at  the  time  it  became  payable 

V.       according  to  the  provisions  of  the  act  of  the  Congr^s 

70^^  of  the  United  States,  expressly  adopted  by  the  Con- 
g:?ess  of  the  Confederate  States.  The  principle  of 
public  law  relied  on  by  the  counsel  for  the  appellant, 
and  quoted  from  Story  Confl.  §  242,  presumes,  in  the 
absence  of  evidence  to  the  contrary,  that  every  con- 
tract is  made  with  reference  to  the  lawful  currency  of 
the  country  in  which  it  is  enteied  into.  It  does  not 
presume  it  to  be  made  with  reference  to  any  substitute 
for  such  currency  which  may  happen  to  circulate.  A 
contract  made  in  Richmond  before  the  war,  for  the 
payment  of  so  many  dollars,  would  not  have  been 
deemed  payable  in  bank  notes,  though  bank  notes  were 
then  the  coma  on,  and  practically  the  exclusive,  cur- 
rency. And  so  in  this  case,  if  we  apply  to  the  Con- 
federate States  the  principle  relied  on,  the  note  must 
be  deemed  payable  in  specie,  which  was  the  lawful 
money  of  the  Confederate  States  at  the  time  it  became 
payable. 

There  was  no  law  of  the  Confederate  States,  or  of 
the  State  of  Virginia,  controlling  or  affecting  this 
legal  presumption  until  the  act  of  Assembly  passed  Oc- 
tober 14,  18()3.  That  act  provided,  that  all  contracts 
made  and  entered  into  on  or  after  the  20th  day  of  Oc- 
tober, 1863,  should  be  deemed  payable,  in  such  cur- 
rency as  should  at  the  time  of  their  becoming  payable 
be  receivable  in  payments  to  the  State  of  Virginia, 
unless  that  intendment  should  be  expressly  excluded. 
This  act  indicates  the  sense  of  the  Legislature  that 
there  was  no  such  presumption  independently  of  its 
provision.     The  act  of  March  3,  1866,  provided  that, 
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as  to  all  contracts  made  after  the  1st  day  of  January,     1868. 
1862,  an   enquiry  mifjht  be  made  to  ascertain  what    xerm. 
sort   of    currency  was   really   contemplated   by   the  ^^  ^    [ 
parties.     That  act  was   wholly   unnecessary,   if,   as     dro's 
now  contended,   every  contract  made  in  the  Confed-       y. 
erate  States,  must  be  deemed  payable  in  the  actual  ^^^P- 
currency  at  the  time  of  its  becoming  payable. 

Nor  does  the  fact  that  the  plaintiff  accepted  pay-  [707 
ment  of  the  first  two  notes  in  Confederate  money  pre- 
clude him  from  insisting  upon  lawful  money  for  the 
note  now  in  question.  Upon  an  enquiry  into  the  ac- 
tual intention  and  understanding  of  the  parties,  the 
fact  that  the  plamtiff  accepted  Confederate  money  for 
the  two  first  notes  would  be  a  circumstance  having 
some  tendency  to  show  that  there  was  an  understand- 
ing that  all  the  notes  should  be  payable  in  that  cur- 
rency. But  it  would  not  be  suflScient  of  itself  to  over- 
come the  legal  presumption  in  a  case  arising  before 
the  20th  day  of  Ocw)ber,  1863.  A  man  before  the 
war  might  forego  his  legal  right  to  demand  specie  on 
any  one  or  more  of  a  series  of  notes,  by  acceptmg  pay- 
ment in  bank  notes,  and  even  in  depreciated  bank 
notes,  without  affecting  in  any  manner  his  right  to  de- 
mand specie  on  any  other  of  such  notes.  Ana,  in  this 
case,  it  is  expressly  stated  that  there  was  no  agree- 
ment at  the  time  of  the  sale  that  the  notes  should  be 
payable  in  Confederate  money.  We  are  not  at  liberty, 
therefore,  to  make  any  inference  of  such  an  agreement 
as  matter  of  fact. 

The  recent  decision  of  this  court  in  Bearing^ s  adm?r 
V.  Rucher^  hag  no  bearing  on  this  case.  The  bond  in 
that  case  was'^executed  after  the  1st  day  of  January, 
1862,  and  the  facts  stated  satisfied  the  court  that 
*'accordmgto  the  true  understanding  and  agreement 
of  the  parties,''  it  was  to  be  paid  in  Confederate  notes. 
Vol.  XVIII — 95 


Digiti 


ized  by  Google 


754  COURT    OF   APPEALS    OF    VIBGIKIA. 

1868.         There  is  no  error  in  the  judgment,  and  it  must  be 
Term.    aflBrmed. 


Omohan- 

dro's        The  other  judges  concurred  in  the  opinioD  of  Jcynu, 

ex*or  J 
V.  J« 
Crump. 

Judgment  affirmed. 
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1868. 
April 
Term. 


[708 


BoDLWARE  V.  Newton. 
June  6. 

1.  N  gives  his  bond  to  B,  dated  January  29th,  1863,  by  which,  on 

demand,  three  months  after  notice  to  pay,  he  promises  to  pay 
to  B  five  thousand  dollars,  without  interest,  in  current  funds ; 
the  money  to  be  punctually  paid  at  the  end  of  three  months 
after  demand,  and  if  not,  to  bear  interest  from  demand ;  B 
not  to  be  required  to  receive  the  money  except  at  his  pleasure. 
The  bond  is  given  for  five  thousand  dollars  Confederate  notes, 
then  delivered  by  B  to  N,  which  were  then  worth  in  gold  but 
one  third  of  the  amount.     Held  : 

1.  The  contract  is  valid,  and-B  is  entitled  to  recover  five 

thousand  dollars  in  the  currency  of  the  day  when  the 
money  is  demanded. 

2.  It  is  a  contract  in  which  the  principal  is  at  hazard,  and 

therefore  not  usurious. 

2.  In  a  common  law  cause,  a  question  having  been  decided  in  the 

court  below  against  the  appellee,  the  appellate  court  will  con- 
sider it,  and  if  it  is  erroneous,  reverse  the  judgment  on  that 
ground. 

This  was  an  action  of  covenant  in  the  Circuit  Court 
of  the  county  o[  Westmoreland,  brought  in  October, 
1866,  by  Wm.  Boulware  against  WiJoughby  Newton, 
to  recover  the  amount  of  a  bond,  which  was  in  the 
following  words  and  figures. 

$5,000.     On  demand,  three  months  after  notice  to 
pay,  I  promise  to  pay  to  William  Boulware  the  sum 
of  five  thousand  dollars,  without  interest,  in  current        [709 
funds;   but  it  is  understood  and  agreed,  that  the  money 
is  to  be  punctually  paid  at  the  expiration  of  three 
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1868.     months  after  demand,  and  if  not  so  paid,  is  to  carry 

Tem.    interest  from  the  day  of  demand ;  and  the  said  Boul- 

^~r        ware  shall  not  be  required  to  receive  the  money  except 

V.       at  his  pleasuie.     Witness  may  hand  and  seal  this  29th 

day  of  January,  1863. 

•  WiLLOUGHBY  NkWTON,    |SKAL.] 

The  defendant  pleaded  covenant  performed,  and 
also  filed  a  plea  of  usury.  The  facts  on  which  this  plea 
is  based  are,  that  the  bond  was  given  for  a  loan  of 
five  thousand  dollars  of  Confederate  States  treasury 
notes,  the  actual  value  of  which,  compared  with  gold, 
was  at  the  time  twelve  hundred  and  fifty  dollars;  and 
that  the  five  thousand  dollars  was  to  oe  paid  at  the 
expiration  of  the  three  months  after  notice  to  pay  in 
funds  which  should  be  current  at  that  time. 

The  plaintiff  took  issue  upon  the  pleas;  and  upon 
the  trial  of  the  cause,  the  jury  found  a  verdict  for  the 
plaintiff  for  the  sum  of  sixteen  hundred  and  sixty-six 
dollars  and  sixty-six  cents,  with  interest  thereon  from 
the  29th  of  January,  1863,  till  paid.  The  plaintiff 
thereupon  moved  the  court  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  the  law  and 
the  evidence.  But  the  court  overruled  the  motion, 
and  entered  up  judgment  on  the  verdict;  and  tbe 
plaintiff  excepted. 

The  facts  staterl  are  :  The  bond  on  which  the  suit 
was  brought;  a  written  notice  from  the  plaintiff  to  the 
defendant,  dated  June  25th,  1865,  demanding  pay- 
ment of  the  bond;  the  nervice  of  which  was  acknowl- 
edged by  the  defendant;  and  the  facts  that  the  con- 
sideration of  the  bond,  and  for  which  it  was  given,  was 
the  sum  of  five  thousand  dollars  in  Confederate  treas- 
ury notes  lent  by  the  plaintiff  to  the  defendant;  and 
that  the  said  notes,  at  the  time  when  so  lent  by  the 
710]        plaintiff  ana  received   by  the  defendant,  were  worth 
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the  sura  of  sixteen  haadred  and  sixty-six  dollars  and  1868. 

sixty-six  cents  in  gold.  Term. 

The  plaintiff  obtained  a  writ  of  error  to  the  District  3^,^^^^^ 

Couit  of  Appeals  at  Fredericksburg;,  where  the  judg-  v. 
ment  was  affirmed ;  and  he  then  obtained  a  writ  of 
error  to  this  court. 


Ilalyhurton^  for  the  appellant. 
Lyons^  for  the  appellee. 

R1VE8,  J.  The  verdict  of  the  jury  in  this  case  is 
founded  on  the  theory  that  the  appellee's  bond  was 
a  Confederate  contract,  payable  in  Confederate  money, 
and  to  be  scaled  as  of  its  date,  29th  January,  1863, 
when  such  money  bore  to  specie  the  relation  of  three 
to  one.  This  led  to  the  finding  of  $1,066.66,  with 
interest  from  the  said  date.  A  new  trial  was  asked 
for,  on  the  ground  that  this  verdict  was  contrary  t6 
law  and  the  evidence.  It  was  refused,  an<l  a  bill  of 
exception  taken,  setting  forth  a  very  meagre  state  of 
facts  proven  on  the  tiial.  Thes^  facts  consisted  of 
the  production  of  the  bond;  a  demand  of  payment, 
acknowledged  on  the  25th  June,  1865;  the  loan  of 
$5,000  in  Confederate  treasury  notes,  as  the  considera- 
tion of  this  bond ;  and  the  value  of  such  notes  at  the 
time  of  the  loan,  ascertained  to  be  the  said  sum  of 
$1,666.66  in  gold.  The  legal  construction,  therefore, 
which  we  are  now  required  to  put  upon  this  instru- 
ment, receives  no  aid  from  extriiislc  evidence,  and  de- 
pends wholly  upon  its  terms,  with  such  lights  as  we 
may  derive  from  the  situation  of  the  parties,  the  sub- 
ject matter  of  the  contract,  and  contemporaneous 
events  in  the  history  of  the  times. 

Remarkable  as  this  contract  is,  in  its  most  distinc- 
tive feature,   it  is  admitted  on  both  sides,  that  the 
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1868.     parties  contracted  on  equal  terms,  and  were  men  of  in- 

Tem.    common  intelligence  and  business  capacity;  so  that 

z — ; no  inequality  whatsoever  in  their  relative  situations  has 

Boulware  ^ 

V.  been  insisted  on  or  pretended  as  a  ground  to  impeach 
7ni  "  ^^^  contract,  or  as  relief  from  its  literal  enforcement. 
They  were  both  citizens  of  Virginia,  and  possessing 
equal  means  of  information  as  to  the  past  and  present 
future  of  e^  ents  bearing  upon  their  contract,  and  likely, 
according  to  their  respective  beliefs  and  speculations, 
to  influence,  in  the  same  or  different  ways,  this  agree- 
ment. 

Contracts  are  usually  referable,  for  their  construc- 
tion, to  the  la^?v  s  of  the  country  where  made.  Parties 
must  be  taken  to  contract  in  reference  to  them ;  and 
hence,  the  lex  loci  contractus  is  a  prevailing  canon  of 
interpretation.  In  order,  however,  to  test  the  appli- 
cability of  this  doctrine  to  our  present  enquiry,  we 
must  look  to  the  situation  of  the  parties,  as  affected 
by  the  remarkable  political  events  that  were  then 
transpiring,  and  which  might  be  naturally  expected  to 
enter  intx)  their  consideration,  and  influence  in  some 
degree  their  agreement. 

To  this  end,  it  is  not  necessary  to  enter  at  all  into 
the  vexed  theories  and  controversies  which  engendered 
and  attended  the  late  war,  we  have  only  to  seek  for 
the  facts  of  history,  about  which  there  is  and  can  be 
no  dispute.  A  contrariety  of  opinion  exists  as  to  the 
nature,  the  incidents  and  consequences  of  this  struggle ; 
but  however  differently  viewed,  it  may  be  practically 
characterized,  without  offence  to  any  of  the  opposing 
theories,  as  revoluiton  attempted^  whether  rightfully 
or  wrongfully,  by  the  seceding  States.  It  was  so  or- 
ganized by  these  communities,  and  endured  with  the 
attributes  and  prerogatives  of  a  separate  government, 
as  to  extort  for  the  Confederacy,  from  foreign  nations 
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and  the  United  States^  the  recognition  of  belligerant  1868. 
rights  as  belonging  to  it ;  and  from  the  Federal  judi-  xem. 
ciary,  its  acknowledgment  as  a  rf«  facto  government.  ^~"j 
But  still,  during  the  pendency  of  the  war,  and  while  v. 
its  result  was  confessedly  uncertain,  it  seems  to  me 
scarcely  correct  to  say  that  the  citizens  of  the  Con-  [712 
federate  States  had  so  completely  thrown  off  the  old, 
and  established  the  new  government,  as  to  refer  all 
their  contracts  to  interpretation  by  the  laws  of  the 
latter,  as  if  its  existence  was  undisputed.  I  can  well 
undeistand  how,  in  a  long-established  government, 
contracting  parties,  in  the  absence  of  any  stipulation 
to  the  contrary,  are  ordinarily  to  be  considered  as  con- 
tract! ng  with  reference  to  the  laws  of  that  gover  nmen  t, 
and  submitting  their  contracts  to  be  interpreted  by 
such  laws.  But  what  is  there  in  this  rule  to  confine 
the  parties  here,  involved  as  citizens  in  a  doubtful  war, 
to  an  interpretation  of  their  language  by  the  laws  of 
their  existing  government,  and  actually  to  inhibit 
them  from  contracting  in  respect  to  a  new  order  of 
things  ?  It  was  impossible  not  to  forsee  the  proba- 
bility of  change  in  the  currency ;  whether  it  should  be  by 
the  substitution  of  another  by  the  Confederate  govern- 
ment when  established,  or  by  the  return  of  Federal 
money  through  the  restoration  of  Federal  authority, 
was  a  consideration  that  might  have  fairly  entered 
into  the  transactions  of  men.  It  would  certainly  cur- 
tail the  freedom  of  such  transactions  to  lay  down  the 
inflexible  rule  that  parties  in  such  a  state  of  society 
cannot,  on  grounds  of  policy,  be  allowed  to  contract 
for  payment  in  anything  but  their  existing  currency^ 
and  that  nothing  but  a  cleai  stipulation  to  the  con- 
trary can  take  their  contract  without  this  rule. 

I  do  not  at  all  dispute  the  authority  of  the  English 
cases  cited  by  the  appellee's  counsel.     On  the  con- 
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1868.  trary,  I  think  them  founded  on  strong  reasons,  and  pro- 
Term,    ceeding  trom  the  landable  determination  of  the  conrts 

Boulware  ^^  ^^^  country  to  construe  contracts  so  as  to  eflFect- 

V.       uate  the  intentions  of  the  parties.     But  I  confidently 

submit,  tue  case  is  a  very  different  one  here.     I  shall 

follow  the  principle  of  these  adjudications  in  seeking 

for  the  intentions  of  the  parties  lo  this  bond  when  they 

713]  used  the  terms  ^'current  funds,"  and  to  that  end  can 
not  overlook  the  fact  that  they  were  treating  ''"fag- 
rante  hello,^'^  I  cannot  be  stopped  on  the  threshold  of 
this  enquiry  by  the  inexorable  rule,  contended  for  by 
the  appellee's  counsel,  that  these  words  must  be  taken, 
by  necessary  implication  of  law,  as  importing  Confed- 
erate currency  alone.  This  would  be,  in  my  opinion, 
to  disregard  the  true  reason  of  these  authorities,  and 
to  deny  to  our  citizens  at  that  time,  under  all  the  con- 
tingencies and  uncertainties  of  their  condition,  that  ab- 
solute freedom  of  contracting  in  view  of  all  possible 
eventualities,  which  the  principles  of  our  common  law 
secure  to  all,  in  spite  of  the  changes  of  government. 
Political  changes  and  the  conflict  of  arms  do  not 
affect  nor  abrogate  private  contracts  where  they  do 
not  contravene  public  policy  nor  positive  enactments. 
The  business  of  life  must  go  on ;  and  unless  the  law  up- 
held the  contracts  of  men  under  such  circumstances, 
not  only  at  the  time,  but  after  the  restoration  of  peace 
and  a  new  order  of  civil  polity,  society  would  be  disor- 
dered, and  courts  superseded  in  their  most  important 
functions.  I  cannot,  therefore,  agree  with  the  able 
counsel  for  the  appellees,  that  the  parties  here  are 
precluded,  by  the  reason,  policy  and  intendment  of 
the  law,  from  aflRxing  to  the  words  '*" current  funds^^ 
any  other  meaning  than  that  of  funds  current  at  the 
date  of  the  contract,  and,  consequently,  ^^Confederate 
currency. '^'^     On  the  contrary,   I  do  not  think  these 
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words,  in  the  connection  in  which  they  are  used,  will  1868. 
bear  this  interpretation.  I  have  two  reasons  for  this  Term. 
opinion.  The^V*^  proceeds  from  the  well  known  con-  ^~[^^ 
dition  of  the  currency  at  the  time.  It  was  greatly  v. 
depreciated;  and  its  depreciation  was  piogressive, 
though  with  occasional  and  immaterial  fluctuations. 
The  question  of  the  currency  was  most  generally  viewed 
apart  fiom  the  fortunes  of  the  Confederacy;  and  the 
success  of  the  latter  was  by  no  means  assumed  as  guar- 
anteeing the  former.  The  assertion  of  the  appellee's  [714 
counsel,  namely,  that  while  entertaining  absolute  faith 
in  the  triumph  of  the  Confederacy,  he  was  doubtful 
of  the  ultimate  redemption  at  par  of  the  confederate 
treasury  notes,  describes  truly  the  prevalent  opinion 
in  this  State.  In  view  of  the  practices  of  the  Confed- 
erato  Congress  and  the  fate  of  other  revolutionary 
paper  issues,  such  as  our  Continental  money,  French 
assignats,  &c.,  it  would  have  been  strange  if  there  had 
not  been  a  very  general  mistrust  of  the  Confederate 
notes,  in  quarters  even  where  no  doubt  ever  intruded 
of  the  final  establishment  of  the  government  that 
emitted  them.  The  fact  of  such  mistrust  is  conclu- 
sively proven  by  the  depreciation  of  these  notes  after 
the  brilliant  successes  of  the  Confederate  arms  in  the 
fall  campaign  of  1862,  just  preceding  this  contract. 
I,  therefore,  deem  this  state  of  the  currency,  and  of 
public  opinion  respecting  it.  as  a  material  fact  influenc- 
ing the  parties  to  this  contract  in  designating  "current 
funds''  as  the  medium  of  payment,  and  declining  to 
leave  that  important  stipulation  to  reference  or  con- 
struction through  their  silence.  My  secmid  reason  for 
objecting  to  this  interpretation  of  these  words,  arises 
out  of  the  context.  It  is  a  promise  *'to  pa}',  on  de- 
mand, three  months  after  notice  to  pay,  the  sum  of 
five  thousand  dollars,  without  interest,  in  current 
Vol.  XVIII — 96 
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1868.     funds."     This  obviously  imports  that  the  funds  were 
Term.    ^^  "^  current  at  the  time  of  payment.     We  cannot  sup- 

Boulware  P^^  ^^^^  ^^^  ^^°^^  ^^  payment  should  be  made  to 
V.  abide  exclusively  the  pleasure  of  the  obligee,  if  it  were 
not  for  the  privilege  thereby  secured  to  him  of  await- 
ing and  selecting  a  currency  he  might  prefer  to  the 
existing  currency.  Whether  that  should  be  the  cur- 
rency of  the  Confederacy  during  the  war,  or  after  its 
cessation,  or  the  currency  of  the  United  States  upon 
the  restoration  of  its  authority  over  this  State  and  its 
citizens,  depended  on  contingencies,  if  cot  in  the  ac- 
tual contemplation  of  the  parties,  at  least  in  the  scope 

716]  of  their  contract.  We  cannot  suppose  that  either  the 
one  or  other  of  these  parties,  or,  indeed,  both,  failed 
to  consider  the  chances  of  the  obligee  being  compelled 
to  recall  this  loan,  though  at  a  sacrifice,  before  the 
termination  of  hostilities,  or  of  his  being  enabled  to 
await  the  advent  of  a  sounder  currency,  in  the  event 
either  of  the  establishment  of  the  Confederacy,  or  its 
overthrow  by  the  Federal  arms.  It  will  not  do  to  say 
that  such  contingencies  never  entered  into  the  calcula- 
tions, or  influenced  the  agreement  of  the  parties;  it  is 
enough  to  kno\^  that  the  terms  of  the  contract,  whether 
so  designed  or  not,  are  broad  enough  to  cover  them. 
The  stipulation  is  express,  that  the  obligee  ^'shuU  not 
be  required  to  receive  the  money ^  except  at  his pleamire.^^ 
Why  this  remarkable  provision  ?  What  purpose  was 
it  intended  to  subserve  ?  I  can  conceive  of  no  motive 
or  speculation  that  led  to  it  but  this,  namely,  that  in- 
asmuch as  the  currency  was  then  depreciated,  and 
likely  to  undergo  a  further  depreciation,  the  obligee 
might  be  thereby  protected  from  the  tender  of  a  more 
worthless  currency,  and  should  have  the  option,  with- 
out limitation  as  to  time,  to  call  for  his  money  in  a 
currency  that  might  better  suit  him.     The  compensa- 
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tion  for  this  privilege,  on  the  obligor's  behalf,  was  an  1868. 
exemption  from  interest  till  after  the  demand  of  pay-  Term, 
ment.  The  treaty  of  the  parties  may  be  explained  in  r 
this  wise  :  Mr.  Newton  wants  the  use  of  these  Con-  v. 
federate  notes  for  some  purpose  or  other  not  stated  in 
this  record ;  and  in  proposing  to  take  them  of  Mr. 
Boulware,  agrees,  in  view  of  their  progressive  depre- 
ciation, to  protect  him  against  loss  from  that  source, 
and  give  him  the  benefit  of  any  future  improvement 
of  the  curiency,  by  a  stipulation  that  this  money  should 
be  ujyon  call  for  an  indefinite  period,  to  be  fixed  at  the 
sole  pleasure  and  will  of  Mr.  Boulware.  At  the  same 
time,  and  as  a  return  for  this  large  concession  he  re- 
quires of  Mr.  Boulware  that  the  obligor  should  not  ac- 
count for  interest  until  after  formal  demand,  nor  be 
bound  to  pay  until  after  three  months  notice  of  such  [716 
demand.  This  seems  to  me  to  portray  accurately  the 
character  of  the  negotiation  that  led  to  this  bargain; 
and  serves  to  elucidate  the  contract  in  which  it  re- 
sulted. Hence,  the  agreement  of  Mr.  Newton  is  to 
pay  the  $5,000  without  interest,  at  the  call  of  Mi. 
Boulware,  in  such  funds  as  might  be  current  at  the 
time  of  payment.  In  the  event  that  has  happened, 
this  seems  to  be  improvident;  but  in  another  event, 
this  might  not  have  been  so.  If  from  the  ravages  of 
war  his  creditor  had  been  so  reduced,  or  from  other 
causes  so  inclmed,  as  to  call  for  payment  in  the  fall  of 
1864,  then  Mr.  Newton  would  have  realized  a  profit 
upon  the  adventure,  proportioned  to  the  sacrifice  of 
the  principal  occasioned  by  the  actual  and  lamentable 
depreciation  of  the  currency  at  that  time.  The  im- 
puted hardship  of  the  bargain  in  this  respect,  might, 
for  aught  we  know,  have  been  obviated  by  the  use  to 
which  Mr.  Newton  applied  this  money.  If  he  dis- 
carged  therewith  a  specie  debt,   as  was  sometimes. 
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1868.  though  rarely  done  at  that  date,  or  purchased  property 
Term.  ^^  ^^^  same  standard,  he  could  in  no  event  be  injured. 
But  whether  this  was  done  or  not  is  matter  of  con- 


Boulware 

V.       jecture,  merely  employed  by  way  of  illustration.     Let 

the  bargain,  however,  be  as  imprudent  and  hard  as  it 
may  be,  if  it  is  thus  clearly  written,  and  properly  con- 
strueil,  there  can  be  no  relief  against  it  in  this  form 
of  action,  and  under  these  pleadings.  If  assailed  as 
an  unconscionable  bargain,  it  must  be  in  another 
forum. 

An  action  of  covenant  has  been  brought  on  this 
agreement,  and  a  question  arises,  What  shall  be  the 
measure  of  damages  ?  The  statement  in  the  bill  of 
exceptions  shows,  that  the  consideration  of  this  under- 
taking consisted  in  Confederate  treasury  not^  of  the 
nominal  amount  of  $5,000.  These  notes,  from  their 
depreciation,  did  not  fulfill  the  proposed  function  of  a 
repreHentaiive  ot  money;  hence  the  legislature,  in  or- 
717]  der  to  prevent  hardships  and  effectuate  justice  in  pri- 
vate dealings  in  this  fluctuating  currency,  resorted  to 
Htuillng;  and  this  court,  as  in  case  of  depreciated  bank 
notes,  has  treated  these  notes  as  a  commodity  in  trade. 
While  the  common  understanding  and  the  literal  form 
of  the  transaction  justified  the  court  below  in  describ- 
ing it  as  a  Joan  in  Confederate  treasury  notes  of 
$5,000,  we  must  look  beyond  the  mode  of  expression 
into  the  actual  substance  of  the  contract.  Had  the 
contract  contemplated  the  re-payment  of  that  sum  in 
the  same  currency  in  which  it  was  received,  then  it 
would  indeed  have  been  substantially  a  loan  ;  but  I 
have  endeavored  to  show  that  such  was  not  the  under- 
standing of  the  parties,  and  that  for  the  use  of  these 
notes  the  covenantor  bound  himself  to  pay  the  stipu- 
lated sum  at  a  future  and  undefined  time,  in  a  currency 
that  might  be  either  better  or  worse,  at  the  election  of 
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the  covenantee.     Hence,   I  take  it  that  the  price  of     1868 

this  commodity  was  agreed,  and  that  the  only  measure    Term. 

of  damages  for  non- performance  is  that  agreed  price ^  Boulware 

namely,  $5,000  in  ''funds  cxn^enV^  at  the  time  of  pay-       v. 

,  '  '      Newton. 

ment. 

From  the  view  I  have  tnus  taken,  I  conclude  that 
this  is  a  contract  of  hazard.  In  the  contingency  of  a 
demand  of  payment  by  the  obligee  when  "current 
funds"  were  more  worthless  than  at  the  date  of  the 
contract,  much  of  the  principal  would  have  been  lost. 
Of  course  it  is  not  to  be  supposed  that  the  creditor 
would  make  the  demand  and  gi^e  his  notice  at  such  a 
time,  unless  driven  to  it  by  inexorable  want.  But 
nrho  can  undertake  to  say,  in  view  of  the  disasters 
that  wrecked  property  and  wealth  to  such  an  amazing 
extent,  that  this  payment,  however  reduced  by  the 
state  of  the  currency,  might  not  have  been  necessary 
to  the  appellant  before  that  currency  totally  expired 
by  the  overthrow  of  the  Confederacy  ?  Besides,  the 
debtor  had  on  his  side  the  weight  of  all  those  conside- 
rations which  might  have  impelled  to  a  call  for  this 
money,  as  a  prudential  step  to  escape  the  greater  loss  [718 
and  the  vexatious  •lelay  likely  to  attend  the  precarious 
credit,  the  deranged  finances  and  the  inflated  curren- 
cies of  the  hostile  governments. 

I  am  sustained  in  these  views  by  the  case  of  Brae- 
han  V.  Grijin^  3  Call  375.  In  that  case  Griffin 
agreed,  in  consid^^ration  of  £25,000  paper  money,  to 
be  paid  him  by  Willis  in  the  years  1780  and  1781,  to 
pay  the  latter  £2,500  in  specie  in  1790.  Griffin 
brought  his  bill  in  chancery  for  relief  against  Bracban 
the  assignee,  upon  special  circumstances  that  need  not 
be  here  stated.  He  failed,'  and  the  contract  was 
held  obligatory.  Judge  Fleming  said,  that  **the  con- 
tract in  this  case  was  founded   upon  speculation  on 


Digiti 


ized  by  Google 


766  OOUBT   OF    APPEALS   OF    VIBOtNIA. 

1868.     both  sides.     Griffin  thoagbt  the  present  use  of  the 

Term,    money  would  be  advantageous  to  him;  and  Willis, 

Z    ,        that  it  would  be  more  bene&cial  to  receive  the  specie 
Bon  1  ware  *^ 

V.  at  a  distant  day.  The  contract  seems  to  have  be^t 
fully  understood  by  the  parties,  and  to  have  been 
fairly  entered  into  upon  both  sides."  Judge  Car- 
rington  adopted  the  same  view,  and  said:  '*This  was 
a  mere  speculation  upon  the  paper  currency  of  the 
country.  Griffin  attached  a  value  to  the  present  use 
of  a  considerable  sum  of  it;  Willis  calculated  that  it 
would  be  better  to  part  with  i*.  and  receive  specie  for 
it  at  a  more  distant  period.  Both  of  them  acted  fairly 
in  making  the  contract,  and  there  is  nothing  to  taint 
or  impeach  it,  if  it  has  been  complied  with  by  Wil- 
lis." The  language  thus  quoted  from  these  judges  in 
their  decision  of  that  case  is  strictly  applicable  to  this. 
The  engagement  of  Newton  to  pay  in  *  current  funds" 
instead  of  specit)  does  not  make  a  difference  between 
the  cases  so  far  as  the  principle  of  the  adjudication  is 
concerned,  because  of  the  maxim  ,  that  '*that  is  cer- 
tain which  may  be  made  so."  Both  of  these  con- 
tracts, therefore,  may  be  properly  termed  ^ 'specula- 
tions  upon  the  paper  currency  of  the  country.'^ '* 

The  only  remaining  question  in  this  case,  that  of 
7ll)J  usury,  is  virtually  disposed  of  by  the  interpretation 
already  placed  upon  this  contract.  It  has  not  been 
deemed  a  l-oan  in  the  strict  sense  of  that  word;  and 
the  contingency  has  been  pointed  out  that  put  in  risk 
the  principal  itself.  Interest  is  expressly  forbi.rne; 
but  that  it  would  not  suffice,  if,  as  a  shift  to 
avoid  the  terms  of  the  statute,  there  was  an 
agreement  to  pay  at  a  future  period  for  a  present 
loan  an  ai^gregate  sum  exoeeding  the  principal  and 
interest  of  the  sum  borrowed.  But  wherever  the 
re- payment  of  the  principal  as  well  as  the  interest 
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is  made  to  depend  upon  the  happening  of  con-  1868. 
tingent  events,  and  may  thus  be  jeopardized,  a  reser-  xerai. 
Tation  of  a  larger  sum  than  the  interest,  is  accounted  ^^^ 
a  compensation  for  the  risk  thus  incurred  and  is  not  v. 
deemed  usury.  This  principle  is  as  old  as  the  case  of 
RoherU  v.  Tremayne^  Cro.  Jac.  5o7,  where  it  was 
laid  down:  ''If  I  lend  £100  to  have  £120  at  the 
year's  end,  upon  a  casualty,  if  the  casualty  goes  to 
the  interest  only,  and  not  to  the  principaU  it  is  usury, 
for  he  is  sure  to  have  his  principal  again,  come  what 
will  come;  but  if  the  interest  and  principal  were  both 
in  hazaid,  it  is  not  then  usury."  This  ancient  au- 
thority was  impugned  by  counsel  in  the  case  of  Smith 
V.  Nxcholas^  cfec.,  8  Leigh  330,  but  was  amply  vindi- 
cated upon  authority  and  reason  by  Judge  Tucker, 
who  delivered  the  opinion  of  the  court  in  that  case, 
which  vacated  as  usurious  a  contract  whereby  the 
lender,  besides  his  principal,  contracts  to  I'eceive,  in 
lieu  of  interest,  something  which  may  be  worth  more 
than  six  per  cent,  per  annum  ^  though  it  may  perhaps 
be  worth  less,  as  the  dividends  on  bank  stock.  He 
quotes  with  approbation  the  remark  of  Judge  Pendle- 
ton in  Gibson  v.  Fristoe^  d;c,^  1  Call  54, — **but  if  the 
principal  J  or  any  considerable  part,  be  put  in  risque, 
it  is  not  usury  because  the  excess  in  the  premium  is  a 
consideration  for  that  risque;"  and  distinctly  puts  his 
decision  on  the  gi'ound  ^Uhat  where  the  interest  only  is 
at  hazard^  the  statute  is  infringed  hy  a  contract  for  [720 
more  than  legal  interest.'^'*  Upon  this  same  foundation 
rests  the  doctrine  of  maritine  losses  upon  botomry 
and  respondentia,  ot  such  universal  use  and  impor- 
tance in  commerce.  Here  no  interest  accrues  till 
after  demand,  and  it  is  only  in  case  the  demand  be 
not  com^  lied  with  that  any  can  be  due.  The  con- 
tingency or  casualty  in  this  case,  therefore,  affects 


Digiti 


ized  by  Google 


7^58  CJOCKT    OF    APPEALS    OF    TIBOnOA. 

1868.     only  the  principal;  and  because  that  may  be  worth 
Term,    more  or  less  when  called  for  in  * 'current  funds'*'*  than 

j^^~j  the  aggregate  sum  of  principal  and  interest  on  the 
V.  original  sum  advanced  is  the  cause  which  attests  the 
risk  of  this  trade,  and  frees  it  from  the  chai^  of 
usury.  The  finding  of  the  jury,  therefore,  against 
this  plea  is  justified  by  two  reasons:  firsts  because  the 
transaction  is  not  to  be  treated  as  a  loan^  but  as  an 
agreement  to  pay  for  a  rommodity ;  and  secondly^  be- 
cause, in  the  language  of  Justice  Bridgman,  in  Soome 
V.  (rhen^  Sid.  R.  27,  it  was  ^  a  plain  and  square  bar- 
gain^ hy  which  the  principal  was  hazarded,^^  Though 
it  may  be  inferrible  that  the  appellee  might  have  ac- 
quiesced in  the  finding  of  the  jury  against  hiui  on  this 
()lea  of  usury,  he  is  clearly  entitled  to  avail  of  the  ap- 
peal of  his  adversary  to  correct  any  error  therein  to 
his  prejudice.  The  whole  lecoid  is  before  us,  and  if 
it  discloses  an  error  that  shoula  enure  to  the  advan- 
tage of  the  appellee,  we  are  bound,  I  presume,  to  cor- 
rect it.  I  have,  therefore,  examined  the  question 
arising  under  this  plea  with  the  same  care  I  should 
have  done  if  it  had  been  made  the  subject  of  an  ap- 
peal by  Mr.  Newton. 

I  have  thus  endeavored  to  state  plainly  and  suc- 
cinctly my  views  of  this  contract,  and  the  questions 
raised  upon  it.  I  am  sensible  of  the  importance  of 
axoiding  any  grounds  of  misapprehension  and  mis- 
take. It  would  be  scarcely  proper  at  this  time  to  an- 
ticipate and  prejudge  a  question  that  may  hereafter 
arise  out  of  the  obligation  to  pay  in  ^ '^ current  fxnxdii^  — 

Y2i-|  the  synonym  at  this  time  of  '* legal  tenders'"  or 
national  bank  notes,  which  are  now  quotable  at  a 
common  rate  of  depreciation — and  out  of  the  inability 
of  the  court  to  render  any  other  judgment  but  one 
sounding  in  dollars  and  cents,  and  of  course  entitling 
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the  party  to  lawful  money.     This  is  a  grave  question,      1868. 
which  may  not  arise,  and  should  not  be  decided  ex-    xeraa. 
cept  in  a  proper  case  and  upon  the  fullest  considera-  Z    ^i 
tion.  V. 

.  My  investigation  of  this  case  has  not  been  unat- 
tended by  doubts  and  difficulties;  but  they  have  given 
way  upon  the  anxious  and  careful  deliberation  I  have 
given  to  this  important  inquiry.  I  have  not  felt  the 
necessity  of  calling  to  my  aid  the  rule  that  requires 
that  all  instruments  should  be  construed  ^'cimtra  pro- 
ferentem.'^'^ Though  the  value  of  this  rule  has  been 
decried,  it  seems  to  me  to  rest  on  sound  reason;  for 
it  is  to  be  presumed  ''that  men  will  take  care  of  them- 
»elves,  and  consequently  that  he  who  gives,  and 
chooses  the  words  by  which  he  gives,  ought  to  be  held 
to  a  strict  interpretation  of  them  rather  than  he  who 
only  accepts."  2  Parsons  on  Contracts  507;  Meyer 
V.  Isaac^  6  Mees.  &  Welsh.  R.  605.  Had  my  hesita- 
tion been  greater,  and  my  doubts  more  serious,  the 
balance  might  have  been  turned  by  this  rule  against 
the  sole  covenantor;  but  my  mind  was  impelled  in 
that  direction  by  other  principles  of  interpretation 
that  I  have  already  sufficiently  indicated.  The  con- 
struction which  I  have  thus  reached  obliges  me  to 
conclude  that  the  judgment  below  should  be  reversed, 
and  a  new  trial  had  in  conformity  with  the  principles 
herein  declared. 

The  other  judges  concurred  in  the  opinion  of  Rlvea^ 
J. 

Judgment  reversed. 


Vol.  xviii — 97 
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722] 


A  LLEN  i&  ads.  V.  Hart. 
June  8. 

The  defence  of  set- off  is  admissible  in  a  motion  upon  a  fbrtbcomiof 
bond  taken  on  a  warrant  of  distress.* 

On  the  8th  of  December,  1866,  Benjamin  Hart 
moved  the  Court  of  Hustings  of  the  city  of  Kichmond 
for  award  of  execution  upon  a  forthcoming  bond 
which  had  been  executed  by  J.  Y.  H.  Allen,  treas- 
urer National  Express  Company,  M.  G.  Harmanand 
Thomas  Branch,  and  given  under  a  distress  warranl 
for  rent.  The  distress  warrant  had  been  issued  at 
the  suit  of  Hart  against  The  National  Express  and 
Transportation  Company,  and  was  levied  on  the 
property  of  the  company.  The  rent  claimed  to  be 
due  was  $1,500,  and  the  penalty  of  the  bond  was 
$3,000. 

On  the  hearing  of  the  motion,  the  deiendaEtt 
offered  to  prove  that  the  plaintifif  was,  before  and  at 
the  time  of  the  making  and  delivery  of  the  said  bond, 
indehted  to  the  National  Express  and  Transportatkm 
Company  in  a  sum  greater  than  the  penalty  of  the 
bond,  viz. :  in  the  sum  of  $5,000 — it  having  been  agreed 
between  the  parties  that  any  such  debt  might  bt;  urged 
by  way  of  set-otf  to  the  said  bond,  if  evidence  of  sock 
debt  should  be  admissible.      But  the  plaintiff  objected 

*  Siee  the  statute  quoted  by  Judge  Moncure  in  his  opimon. 
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to  the  introduction  of  this  evidence;  and  the  court     1868. 
sustained  the  objection.     And  the  defendants  excepted,    xerm. 

There    was  judgaent    of  award  of  execution  iii  "~TiJ 
favor  of  the  plaintiff  for  the  penalty  of  the  bond,  to     &  als. 
be  discharged  by  the  payment  of  $1,546.10,  and  in-     Hart, 
terest;  and  on  a  writ  of  error  to  the  District  Court  723j 
of    Appeals    at   Williamsburg,    this    judgment    wa« 
affirmed.     Allen  &c.  then  obtained  a  writ  of  error  to 
this  court. 

Page  cfe  Maury y  for  the  appellants. 
Ofdd  (&  Carrington^  lor  the  appellee. 

MoNcuRE,  P.  This  is  a  supersedeas  to  a  judgment 
of  the  District  Court  at  Williamsburg,  affirming  a 
judgment  of  the  Court  of  Hustings  for  the  city  of 
Richmond,  rendered  on  a  motion  on  a  forthcoming 
bond  given  under  a  distress  warrant  for  rent.  On  the 
hearing  of  the  motion  in  the  Court  of  Hustings,  the 
defendants  in  that  court,  who  are  the  plaintiffs  in 
error  here,  offered  evidence  tending  to  prove  that  the 
plaintiff  in  that  court,  who  is  the  defendant  in  error 
here,  was,  before  and  at  the  time  of  the  making  and 
delivery  of  the  said  bond,  indebted  to  the  said  defen- 
dants; or,  which  is  tbe  same  thing,  to  the  National 
Express  and  Transportation  Company,  a  body  politic 
and  corporate,  upon  whose  goods,  chattels  and  effects 
the  warrant  of  distress  in  tbe  condition  of  the  said 
writing  obligatory  named  was  levied,  in  a  sum  greater 
than  the  penalty  of  the  said  bond,  to  writ,  in  the  sum 
of  §5,000;  it  having  been  agreed  between  the  said 
plaintiff  and  the  said  defendants  that  any  such  debt 
might  be  urged  by  way  of  offset  to  the  said  bond,  if 
evidence  of  such  d«bt  should  be  admissible;  and  the 
plaintiff  thereupon  objecting  to  thtj  admissibility  of  the 
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1868.      said  evidence,  the  court  rejected  it,  upon  the  ground 

Term.     ^^^^  ^^^  defence  of  such  offset  was  inadmi^ible  in  & 

^~T,        motion  upon  a  forthcoming  bond  taken  under  a  war- 

&  als.     rant  of  distress.     To  this  ruling  of  the  couit  a  bill  rf 

Hart,     exceptions  was  taken,  which  presents  the  only  qaes- 

724]        tion  we  have  to  decide  in  this  case.     That  question, 

as  already  shown,  is,  Whether  an  offset,  or  a  set-off, 

as  it  is  more  commonly  called,  is  a  good  defence  to  a 

motion  on  a  forthcoming  bond  taken  under  a  distress 

warrant  ? 

A  forthcoming  bond  was  for  the  first  time  authorized 
by  law  to  be  taken  under  a  distr^s  warrant  at  the 
Eevision  of  1849.  So  much  of  the  law  as  is  material 
to  this  case  is  contained  in  the  Code,  eh.  189,  ''of 
.forthcoming  bonds,"  §  §  1,  2,  3,  4  and  5,  and  is  as 
follows : 

1.  The  sheiiff  or  other  officer  levying  a  writ  otjim 
facias^  or  distress  warrant,  n'ay  take  from  the  debtor 

a  bond  with  sufficient  surety,  payable  to  the  creditor, 
reciting  the  service  of  such  writ  or  warrant,  and  the 
amount  due  thereon,  (including  his  fee  for  taking  the 
hond,  commission  and  other  lawful  charges,  if  any,' 
with  condition  that  the  property  shall  be  forth- 
coming at  the  day  and  place  of  sale.  Whereapon 
such  property  may  be  permitted  to  remain  in  the  pos- 
session and  at  the. risk  of  the  debtor. 

2.  If  the  condition  of  such  bond  be  not  performed, 
the  officer  unless  payment  be  made  of  the  amount  doe 
on  the  execution  or  warrant,  (including  his  fee,  ooni-* 
mission  and  charges  as  aforesaid,)  shall,  within  thirty 
days  after  the  bond  is  forfeited,  return  it,  with  the 
execution  or  warrant,  to  such  court,  or  the  clerk*s 
office  of  such  court,  as  is  prescribed  by  the  27th  sec- 
tion of  chapter  49.  The  clerk  shall  endorse  on  dtt 
bond  the  date  of  its  return;  and  against  such  of  the 
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obligors  therein  as  may  be  alive  when  it  is  forfeited     1868. 
and  so  returned,  it  shall  have  the  force  of  a  judgment.     Term. 


But  no  execution  shall  issue  thereon  under  this  sec-  "^n 
tion.  &  als. 

y 

3.  The  obligors  in  such  forfeited   bond  shall  be  lia-     Hart. 
bio  for  the  money  therein  mentioned,  with  interest 
theieon  from  the  date  of  the  bond  till  paid,  and  the 
cost;   the  obligee  or  his  personal  representative  shall 

be  entitled  to  recover  the  same  by  action  or  motion, 

4.  In  an  action  or  motion  on  such  bond,  when  it  is       [726 
taken   under  a  distress  warrant,  the  defendant  may 
make  defence  on  the  ground  that  the  distress  was  for 

rent  not  due  in  lohole  or  in  part,,  or   was  otherwise  il- 
legal. 

5.  If  any  such  bend  be  at  any  time  quashed,  the 
obligee  besides  his  remedy  against  the  officer,  may 
have  such  execution  on  his  judgment,  or  issue  such 
distress  warrant  as  would  have  been  lawful  if  such 
bond  had  not  been  taken. 

[n  a  note  of  the  Revisers  to  chap.  14(S,  §  7,  of  their 
report,  p.  735,  they  say,  in  reference  to  the  abolition 
of  the  action  of  Replevin,  (which  they  recommend,)  and 
of  the  remedies  whicn  they  propose  to  substitute  in 
its  place,  as  follows:  '*The  act  of  1822-3,  p  31,  ch. 
29,  S|  3,  after  reciting  that  doubts  exist  whether  che 
action  of  replevin,  as  provided  for  by  the  common  law 
of  England,  is  not  still  in  force  in  this  State,  declared 
that  the  action  should  be  construed  to  exist  in  no  other 
cases  than  should  arise  under  and  by  virtue  of  the  act 
in  1  R.  C,  p.  446,  ch.  113,  concerning  rents.  If  it 
is  to  exist  in  no  other  cases,  we  think  it  better  to 
abolish  it  altogether,  and  to  attain  its  objects  by  other 
means.  In  the  case  of  an  attachment,  the  defendant 
from  whom  rent  or  money  is  claimed,  or  a  third  party 
claiming  the  property  attached,  can  assert  his  rights 
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1868.     before  the  court  to  which  the  attachment  is  retuma- 
Term.    ^1®*     I^  ^^^  ^^^e  of  a  distress,  we  have  in  a  subse- 

"^"  quent  chapter  (concerning  interpleader  and  the  settle- 
&  al8.  ment  of  the  right  to  property  distrained  or  levied 
Hart,  upon),  placed  a  third  party  claiming  property  dis- 
trained, upon  the  same  footing  as  if  he  claimed 
property  taken  under  execution.  The  only  other  case 
to  which  the  writ  of  replevin  is  now  applicable  in 
Virginia,  is  that  of  a  tenant  illegally  distrained  upon. 
We  propose  that  a  tenant  be  permitted  to  give  a  forth- 
coming bond  when  his  goods  are  distrained  for  rent, 
in  like  manner  as  a  debtor  may   give  such  bond  when 

726]  his  goods  are  taken  under  execution;  and  that  on  a 
motion  on  a  forthcoming  bond  taken  under  a  warrant 
of  Distress,  the  tenant  be  allowed  to  controvert  the 
legality  of  the  distress.  Thus  all  the  purposes  for 
which  the  \^rit  of  replevin  is  now  resorted  to  in  Vir- 
ginia, TV  ill  be  attained  by  other  remedies  with  which 
counsel  in  this  State  are  more  familiar."  '-If  the 
action  of  replevin  weie  retained,  we  think  it  would  be 
better  to  extend  it  as  a  means  of  retaining  specific 
property,  to  other  cases  than  those  of  distress  and  at- 
tachment for  rent."  '' Seeing,  however,  that  it  has 
been  the  pleasure  of  the  General  Assembly  to  narrow 
its  range  to  a  few  cases,  and  that  in  those  cases  it  is 
a  remedy  attended  with  a  good  deal  of  inconvenience, 
we  have  thought  that  it  would  probably  suit  counsel 
in  this  State,  and  the  community  best  to  drop  it  alto- 
gether, and  to  adopt  in  lieu  of  it  the  other  remedies 
mentioned  in  this  note." 

Thus  it  appears,  that  the  defence  which  a  tenant 
may  make  to  an  action  or  motion  on  a  forthcoming 
bond  taken  under  a  distress  warrant,  was  intended  by 
the  Legislature  to  be  a  substitute  for  his  common  law 
remedy  by  the  action  of  replevin,  whicli  was  abolished 
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bv  the  Code.     It  seems  to  be  material,  therefore,  to     1868. 

enquire,  in  the  first  place,  whether  the  defence  of  set-    xerm. 

off  could  be  made  in  that  action.  77. 

Allen 

It  seems  to  be  well  settled  in  England,  that  a  set-off  &  als. 
cannot  be  pleaded  to  an  avowry  for  rent.  Babing-  Hart, 
ton  on  Set-off,  p.  8,  6  Law  Library;  2  Potheir  on 
Obligations  by  Evans,  p.  115;  Sapnford  v.  Fletcher^ 
4  T.  R.  511.  In  that  case  Lord  Kenyon,  Ch.  J., 
said:  '*It  is  much  to  be  lamented  that  it  should  have 
been  so  decided;  however,  for  the  sake  of  certainty  in 
the  law,  we  must  submit  to  ihose  decisions  till  the 
Legislatuie  alter  the  law." 

On  the  other  hand,  it  was  at  least  as  well  settled  in 
this  State,  that  a  set-off  was  a  good  defence  to  an 
avowry  for  rent  in  an  action  of  replevin;  as  the  cases 
cited  by  the  counsel  for  the  plaintiffs  in  error  plainly  (727 
show.  Tuber ville  v.  Self^  2  Wash.  71,  decided  in 
1795;  8a7ne  case^  4  Call  580;  Nicholson^  <&c.  v.  TZa^i- 
eock^  d&c?.,  4  Hen.  &  Mun.  491,  decided  by  Chancellor 
Taylor  in  1809;  and  Murray^  c&c.  v.  Pennington^  3 
Gratt.  91.  TurbervUle  v.  Self  was  an  important 
case,  and  was  argued  by  Washington  and  Marshall  on 
opposite  sides.  It  is  imperfectly  reported  in  2  Wash. ; 
but  is  fully  reported  ii^  4  Call,  from  Mr.  Marshall's 
notes.  The  latter  report  was  not  published  until  1833 ;  , 
which  accounts  for  its  not  having  been  referred  to  by 
Chancellor  Taylor  in  Xicholson^  d;c.  v.  Hancock^  dcc.^ 
supra^  nor  in  1  Rob.  Pr.,  old  ed.,  p.  420. 

The  language  of  the  English  statutes  of  setoff,  2  & 
8  Geo.  2,  is  different  from  that  of  ours.  ''Where 
theie  are  mutual  debts  between  the  plaintiff  and  de- 
fendant, &c.,  one  debt  may  be  set  against  the  other," 
&c. ,  is  the  language  of  those  statutes;  Bab.  on  Set- 
oflf,  2;  while  that  of  our  act  of  Decembei  29,  1806, 
which  was  in  force  until  the   Revisal  of  1849,  was, 
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1868.      '*when  any  suit  shall  be   commenced  and  prosecuted, 
Tera.     ^^"i  f^^  ^'^y  ^^^^  due   by  Judgment^  bond,    bill,    or 
~~^        otherwise,    the   defendant   shall   have  liberty,    upon 
&al8.    trial  thereof,  to  make  all  the  discount  he  can  against 
Hart,     such  debt;  and  upon  proof  thereof,  the  same  shall  be 
allowed  in  court."     1  R.  C.  1819,  p.  487.     The  lan- 
guage of  the  law,  as  it  stands  in  our  Codes  of   1849 
and  18C0,  is  substantially  the  same,  or,  at  least,  has 
the  same  meaning:  ''In  a  suit  for  any  debt,  tne  defen- 
dant   may,    at   the   trial,   prove,    and  have  allowed 
against  su(;h  debt,  any  payment  or  set-oflf  which  is  so 
described  in  his  plea,  or  in  an  account  filed  therewith, 
as  to  give  the  plaintiff  notice  of  its  nature,  but  not 
otherwise/'     Code,  ch.  172,  §4. 

The  difference  between  the  language  of  the  statute 
of  set-off  m  other  States  and  that  of  ours  may  pet  haps 
sufficiently  account  for  the  apparent  conflict  of  some 
of  the  judicial  decisions  of  those  other  States  with  our 
728]  decisions  before  referred  to.  In  this  way,  the  cases 
cited  by  the  counsel  for  the  defendant  in  error,  of 
McMahon  v.  Tyson,  23  Geo.  R.  43;  Sketoe  v.  Ellis, 
14  III.  R.  75;  and  RaeY,  Ealfiert,  cfec,  17  lb.  572; 
may  be  explained.  For  example:  the  statute  of  set- 
off in  Illinois  provides,  that  a  defendant  *'in  any  ac- 
,  tion  brought  upon  any  contract  or  agreement,  either 
express  or  implied,  having  claims  or  demands  against 
the  plaintiff,  may  set  up  the  same,  and  have  them  al- 
lowed him  upon  the  trial."  In  the  case  last  cited,  it 
was  held  that  a  judgment  is  not  a  contract  within  the 
meaning  of  this  statute;  the  court  being  of  opinion 
that  the  words  **action,"  **contract,"  and  "agree- 
ment," in  the  statute,  were  used  in  their  ordinary 
sense,  and  not  with  the  inter  tion  of  embracing  every 
imaginable  litigation,  upon  every  cause  of  action. 
Id.  580.     Now   it  happens  that  in  our  act  of   1806, 
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*'debt  due  by  judgment  is  expressly  enumerated  as     1868. 
one  of  the  causes  of  action  to  which  the  right  of  set-    xerm. 

off  applies;  and  in  the  Code  the  words  are,  *'In  a  suit  "tj 

for  any  debt,"  wtiich,  of  course,  embraces  a  debt  due     &al9. 
by  judgment.  nlk. 

The  reason  on  which  the  English  descisions,  that  a 
set-oflE  is  not  a  good  defence  to  an  avowry  for  rent  in 
an  action  of  replevin,    were  founded  is,   '*that   the 
statutes  make  mention  only  of  mutual  debts;  there- 
fore the  demand,  as  well  of  the  plaintiff  as  of  the  de- 
fendant, must  be  a  debt ;  and  a  set- off  is  not  allowed 
in  action  for  torts,  as  upon  the  case,  trespass,  replev- 
in^ or  detinue."     Bab.  on  Set-off,   p.    8.     In  other 
words,  the  action  of  replevin  was  regarded  in  this  re- 
spect as  an  action  ex  delicto ^  as  it  certainly  is  in  form, 
and  so  not  within  the  terms  of  tha  statutes.     Our 
courts,  on  the  other  hand,  regarded  the  action,  after 
the  defendant's  avowry  for  rent,  as,  in  substance,  an 
action  ex-contractu^  by  the  defendant  against  the  plain- 
tiff, for  the  rent;  and  as  therefore  coming  within  the 
true  intent  and  meaning,  if  not  the  literal  terms  also, 
of  the  act.     Lord  Kenyon,  as  we  have  seen,  regretted        [729 
that  the  English  courts  had  not  placed  the  same  con- 
struction on  their  statutes.     There  is   another  very 
material  respect  in  whicn  the  construction  of  tne  English 
statutes  and  ours  has  been  different;  and  that  is,  that 
in  England  it  has  been  held  that  the  set-offs  relied  on 
as  a  defence,  must  have  been  due  to  tlie  defendant  at 
the  commencement  of  the  action;  Id.    p.  9;    vhile 
v;ith  us,  ** discounts  are  allowed  up  to  the  time  of  the 
trial;  but  not  so  as  to  destroy  the  plaintiff's  action 
and   entitle  the  defendant  to  costs.     If,    therefore, 
after  suit  brought,  the  defendant  buys  bonds  due  by 
the  plaintiff,  though  he  may  discount  them  on  the  trial, 
there  will  be  a  judgment  for  costs  against  him."     2 
Vol.  XVIII — 98 
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1868.     Tuck.    Com.,  book  3,  p.  108,  and  cases  cited.     This 

Terai.     course  of  decision  in  this  State  shows,  that  the  statute 

~        of  set-oflf  has  been  liberally  construe*!,  with  a  view  to 

Allen 

&  als.     the  furtherance  of  its  obvious  policy,  which  is  to  pre- 

Hart.  ^^ot  multiplicity  of  suits,  and,  as  far  as  conveniently 
can  be  done,  to  effectuate  in  one  action  complete  jus- 
tice between  the  parties. 

Hefore  the  revision  of  1849,  our  statute  provided 
that,  '*the  plaintiff  in  replevin,  and  the  defendant  in 
all  othei  actions,  may  plead  as  many  several  matters, 
whether  of  law,  or  of  fact,  as  he  shall  think  necessary 
for  his  defence."  1  R.  C.  1819,  p.  510,  §88.  Thus 
showing  that  tne  legislature  regarded  the  action  of 
replevin,  though  commencing  as  an  action  ex  deJi^to^ 
in  form,  as  becoming,  in  effect,  after  the  avowry,  an 
action  ex  coniradii^  brought  by  the  defendant  against 
the  plaintiff  for  the  recovery  of  the  rent  claimed  in 
the  avowry.  When  the  action  of  replevin  was  after- 
waids  abolished  by  the  Code  of  1849,  the  language  of 
the  above  provision  was  changed  to  suit  the  case,  and 
made  to  read  thus:  "The  defendant  in  any  action 
may  plead  as  many  several  matters,  whether  of  law 
or  fact,  ag  he  shall  think  necessary."  Code,  ch.  171. 
5$  28. 

Such  was  the  nature  of  the  action  of  replevin,  and 
730]  such  the  rights  of  the  plaintiffs  therein,  according  tx)  the 
decisions  of  our  courts,  when  it  was  abolished  by  the 
Legislature  at  the  revision  of  1849,  and  another 
remedy  substituted  in  its  place,  which  was  prcfessedly 
intended  to  be,  not  only  a  simpler  and  easier  remedy 
than  the  old  one,  but  at  least  as  beneficial,  especially 
to  the  tenant.  It  was  to  attain,  said  the  revisors*  by 
means  more  familiar  to  counsel  in  this  State,  ^^all  the 
purposes  for  which  the  writ  of  replevin"  was  then  re- 
sorted to  in  Virginia.     Now  ihe  writ  of  replevin  was 
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then  resorted  to  for  two  principal  objects ;  first,  to  retain     1868. 
possession  of  the  goods  distrained  for  rent  until  it  could    Term. 
be  judicially  ascertained  whether  any  rent  was  due,  ~:: 
and  if  so,  hcv^  much ;  and  secondly,  to  afford  an  oppor-     &  ale. 
tunity  of  making  all  the  defences  which   the  tenant     Hart. 
wa&  entitled  to  make  as^ainst  the  landlord's  demand 
for  rent;  one  of  which  defences,  as  we  have  seen,  was, 
to  set-oflF  against  that  demand  any  debt  due  by  the 
landlord  to  the  tenant.     The  tenant  had  had  no  day 
in  court,  and  the  object  of  the  writ  was  to  give  him  a 
day  in  court,  and  enable  him,  in  the  meantime,  to  re- 
tain possession  of  his  property  distrained  by  his  land- 
lord. 

Let  us  now  look  again  at  the  remedy   provided  by 
the  Legislature,  on  the  recommendation  of  the  revi- 
Bors,  in  lieu  of  the  writ  of  replevin.     It  is  by  giving  a 
forthcoming  bond,  on   which  a  judgment  can  be  ob- 
tained only '^  by  action  Of  motion."     By  giving  this 
bond,    the  tenant  certainly  attains  the  first  object 
which  was  formerly  attained  by  the  writ  of  replevin: 
that  is,  he  acquires  the  right  to  retain   possession  of 
the  property  distrained;  and  he  also  attains  the  other 
object  formerly  attained   by  that  writ  that  is,  he  ac- 
quires the  right  of  making,  in  an  action  or  motion  on 
the  bond,  all   the  defences  which   he  could  formerly 
have  made  in  the  action  of  replevin,  including  the  de- 
fence of  set-oflF.     That  he  acquires  the  right  to  make 
that  defence  would  seem   to  me  to  result  from   the 
terms  of  the  new  law  without  reference  to  what  was  said       [731 
by  the  revisors,   and  even   without  reference  to  the 
decisions  of  our  courts  before  referred  to,  in  regard  to 
the  action  of  replevin.     There  was  a  difficulty  in  ap- 
plying the  defence  of  set-off  to  that  action  as  being  in 
form  an   action  ex  delicto^  which  difficulty   does  bot 
exist  in  regard  to  an  ''action  or  motion"  on  the  forth- 
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1868.     coming  bond;  and  even  according  to  the  doctrine  of 
Term.    ^^^  English  courts,  I  cannot  see  why  *'sc-t-oflf'''  would 
~~Tj        not  btj  a  good  defence  to  such  an  action  or   motion. 
<fc  als.    But  certainly  I  think  it  is,  when   we  also  take  into 
Hart,     view  the  decisions  of  our  courts  and  recommendation 
of  the   revisors  aforesaid.     Such  would  be  my  con- 
struction of  the  Code,  chapter  189,  if  it  had  not  con- 
tained the  fourth  section.     And  I  do  not  think  that 
section   restriet/f,  if  it  does  not  enlarge,  the  tenant's 
right  of  defence.     The  words  of  that  section,  as  be- 
fore stated,  are:      "In  an  action  or  motion  on  such 
bond,  when  it  is  taken  under  a  distress  warrant,  the 
defendants  may  make  defence  on  the  ground  that  the 
distress  was  for  rent  not  due  in  whole  or  in  part,  or 
was  otherwise  illegal.''     It  was  propeily  conceded  in 
the  argument,  that  that  section  was  not  intended  to 
embrace  all  the  defences  which  may  be  made  to  such 
an  action  or  motion;  but  that  other  defences,  such  as 
**;?<>//  efii facintu^''  ''conditions  performed,''  ifec,  may 
still  be  made.      Why  then,  also,  may  not  the  defence 
of  set-off,  supposing  it  not  to  be  embraced  in  the  terms 
of  the  fourth  section  above  mentioned,  still  l>e  made  ? 
It  was  argued,  that  common  law  defences   not   era- 
braced  in  those  terms  still  may   be  made,  but   not 
Htainiory  defences;  and  that  the  fourth  section    was 
intended  to  give  the  only  statutory  defences  which  could 
be  made   in  such  a  case.     But   why  so  ?     There  is 
nothing  exclusive  in  the  language  of  the  fourth  sec- 
tion.    It  affirmatively  declares  that  certain   defences 
may  be  made,  and  not  that  certain  other  defences  ma>j 
not^  or  no  other  defence  may^  be  made.     Why,  then, 
782)       may  not  the  defence  of  set-oflf,  given  by  the  Code,  ch. 
1 72,  j$  4,  be  made  in  the  case  ?     The  case  comes  with- 
in the  literal  terms  of  that  section,  and  also  within  its 
spirit  and  policy.     It  was  well  settled  tnat  set-off  \its 
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a  good  defence  ir»  the  action  of  replevin,  and  the  new     1868. 
remedy  adopted  by  the  Code  in  lieu  of  that  action,    -pe^Ji. 

was  recommended   by   the  revisers   because,  while  it  — 7' — 

'  Allen 

was  a  simpler  remedy  than  that  action,  it  at  the  same  &  als. 
time  would  be  as  etfeccual,  in  all  respects,  as  was  that  nart. 
action.  It  seems,  therefoie,  to  follow,  a«  matter  of 
necessity,  that  the  right  to  make  this  defence  must  be 
found  either  in  the  fourth  section  of  chapter  189,  be- 
fore mentioned,  or  somewhere  else  in  the  Code.  If 
it  be  not  in  the  said  fourth  section  of  chapter  189, 
concerning  '* forthcoming  bonds,"  I  find  it  in  the 
fourth  section  of  chapter  172,  concerning  "payment 
and  set-off,"  before  referred  to.  If  it  could  be  found 
no  where  else  in  the  Code  than  in  the  fourth  section 
of  chapter  189,  then  I  would  find  it  there;  and  I 
think  the  wcrds  of  that  section  are  sufficiently  broad 
to  embrace  it,  if  it  be  necessary  to  do  so  in  order  to 
effectuate  the  manifest  intention  of  the  Legis]atu''«. 
That  such  was  the  manifest  intention  of  the  Legislature 
is,  I  think,  beyond  all  controversy.  It  is  almost  impos- 
sible to  suppose  that  the  Legislature  intended  to  take 
away  from  a  tenant  this  well-settled  right  of  defence 
which  he  had,  and  to  compel  him  to  pay  the  full 
amount  of  his  rent  to  his  landlo-d,  though  the  latter 
might  be  indebted  to  him  in  a  larger  amount.  The 
tendency  of  legislation  has  been  altogether  the  other 
way.  If  the  Legislature  had  intended  to  take  away 
this  well-settled  right,  they  would  have  done  so 
plainly,  and  not  by  mere  implication.  Instead  of 
that,  they  have  used  language  in  perfect  consistence 
with  the  continuance  of  the  right,  and  which  was  re- 
commended by  the  revisors  as  effectual  to  secure  all 
the  benefits  which  could  have  been  derived  from  the 
action  ot  replevin,  including,  of  course,  the  right  of  [733 
set-off.     Then  I  say  again,  that  if  it  were  necessary  to 
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1868.     effectuate  this  manfest  intention  of  the  Legislature,  I 
Terai.    would  find  the  right  to  make  the  defence  of  set-off  in 

—r the  fourth  section  of  chapter  189:  "In  an  action  or 

&  als.  motion  on  si;ch  bond,  &c.,  the  defendants  may  make 
Hart,  defence  on  the  ground  that  the  distress  was  for  rent 
ijot  due  in  whole  or  in  part,  or  was  otherwise  illegal." 
May  it  not  well  be  said,  that  the  rent  is  not  due  in 
whole  or  in  part  w  hen  the  landlord  owes  to  the  tenant  a 
debt  exceeding  or  falling  short  of  the  amount  of  the  rent, 
and  such  a  debt  as  would,  beyond  all  question,  be  a 
good  set-off  against  the  rent  in  an  action  therefor  ? 
It  is  argued  that  these  words,  '^for  rent  not  due  in 
whole  or  in  part,"  apply  to  '* payments,"  but  not  to 
"^^set-offs;"  and  that  a  set-off  is  not  a  payment. 
Strictly  speaking,  this  may  be  so.  Undoubtedly  there 
is  a  difference  in  our  law  between  a  pajment  and  a 
set-off;  differing  in  this  respect  from  the  civil  law 
which  made  a  set-off  a  payment  eo  iTistanti  that  it  be- 
came a  set-off.  ''It  is  evidently  a  principle  of  natural 
reason  and  justice,"  says  Evans  in  his  Appendix  No. 
18  to  Pothiei  on  Obligations,  2  vol.  p.  112,  ''that  when 
two  parties  are  mutually  indebted,  the  balance  only 
shall  be  paid,  and  that  one  of  the  parties  shall  not  be 
compelled  to  pav  the  debt  whicb  he  has  incurred,  and 
be  left  tc  sue  for  that  to  which  he  is  entitled.  This 
principle  forms  an  essential  part  of  the  civil  law,  and 
the  effect  of  such  mutual  debts  in  destroying  each 
ether  is  distinguished  by  the  term  compensation;  the 
extinction  or  reduction  of  one  debt  ensues  immediately 
and  by  operation  of  law  upon  the  other  being  con- 
tracted, as  IS  shown  by  the  chapter  to  which  this  ap- 
pendix refers."  Our  law  gives  to  the  defendant  an 
election  to  make  his  counter  claim  a  set-off  against 
that  of  the  plaintiff,  or  bring  his  separate  action  for 
it.     When  he  elects  to  make  it  a  set-off,  he  gives  to 
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it,  in  most  respects,  the  effect  ot  a  payment,  and  it     1868. 
just  as  effectually  bare  and  extinguishes  the  plaintiff's    Term, 
demand  as  would  a  payment  of  the  same  amount.     Of  "~j7 
course  he  cannot,  bj?  pleading  set-off,  take  away  the     &  ale. 
jurisdiction  of  the  court  in  which  the  suit  is  brought,     nai-t. 
as  he  might  by  pleading  and  proving  payment,  because       [734 
non  eonstai^  when  the  plaintiff  brought  his  suit,  that 
the  defendant  would  elect  to  plead  his  set-off.     Our 
statute  treats  of  payment  and  set-off  together,  and 
places  them  upon  the  same  ground  in  prescribing  the 
mode  of  relying  upon  them  as  matters  of  defence. 
'* In  a  suit  for  any  debt,   the  defendant  may  at  the 
trial  piove,  and  have  allowed  against  such  debt,  any 
payment  or  set-off  which  is  so  described  in  his  plea,  or 
in  any  account  filed  therewith,  as  to  give  the  plaintiff 
notice  of  its  nature,  but  not  otherwise. ' '     Code  of  1 860, 
p.  716,  g  4;  and  tc  the  same  effect  is  1  R.  C.  1819, 
p.  510,  §  87. 

But  it  is  argued  that  there  is  something  in  the 
nature  of  a  forthcoming  bond  which  is  incompatible 
with  the  right  to  make  such  a  defence  as  that  of  set- 
off; that  the  law  declaies,  that  when  the  bond  is  for- 
feited and  returned  as  therein  mentioned,  it  shall  have 
the  force  of  a  judgment ;  and  that  no  defence  can  l)e 
made  to  a  motion  on  the  bond  which  cannot  be  made 
to  a  scire  facias  on  the  judgment,  except  where  the 
statute  otherwise  plainly  authorizes.  Whatever  may 
be  the  force  of  this  argument,  I  think  I  have  shown 
that  the  statute  does  plainly  authorize  this  defence, 
and  theretore  it  may  be  made  according  to  the  con- 
cession of  the  argument.  But  I  think  too  much  effect 
is  given  in  the  argument  to  the  words,  '^shall  have 
the  force  of  a  judgment."  Even  in  regard  to  a  forth- 
coming bend  taken  under  an  execution,  it  had  the 
force  and  effect  of  a  judgment  only  suhmodo^  even 
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1868.  under  the  old  law  which  existed  before  the  Code  took 
Tern,  ^ff^ct.  In  LipscornVs  adinW  v.  DavWs  adrnr,  4 
— 7" —  Leigh  326,  it  was  held  that  the  statute  of  limitations, 
&al8.  J  KtpV.  Co.  ch.  128,  §  5,  whereby  the  remedy  on  a 
Hart,  judgment  by  debt  or  scire  facias  is  limited  to  tai 
735 1  years,  is  no  bai  to  a  motion  on  a  forthcoming  bond  of 
more  than  ten  year's  standing.  Tucker,  P.,  in  his 
opinion  in  that  case,  in  which  the  other  judges  con- 
curred, said:  '* Admitting,  however,  that  the  bond 
has,  tc  some  intents,  the  force  of  a  judgment  as  soon 
as  it  is  filed,  I  think  it  obvious  that  it  has  not  ^Wthe 
etfect  of  a  judgment,  until  there  has  been  an  award 
of  execution.  No  execution  can  be  su^d  on  it,  at  the 
mere  will  of  the  party;  the  authority  of  the  court 
must  first  be  obtained  by  motion."  **Moreo?er,  it 
cannot  be  obtained  by  scire  facias^  but  the  motion 
and  the  action  of  debt  are  the  only  remedies.  Then, 
again,  though  the  statute  gives  to  the  bond  the/Vr^ 
of  a  judgment,  still  it  looks  upon  it,  until  execntor 
has  been  awarded,  in  a  far  different  light."  The 
Judge  then  proceeds  to  show  in  what  respects  tbt* 
bond  differs  from  a  judgment,  and  the  effect  of  soch 
ditference;  and  concludes  his  opinion  thus:  **rpc2 
the  whole,  I  am  well  satisfied  that  this  provision  of 
tlie  statute  of  limitations  does  not  apply  to  a  forth 
coming  bond  before  the  award  of  execution.  Pot 
when  upon  motion,  execution  is  awarded,  it  acquires 
all  the  characteristics  of  a  judgment,  and  from  that 
moment  is  within  the  statute.  The  party  can  never 
after  elect  to  consider  it  as  a  common  law  bond;  h^ 
has  fixei  its  character  as  a  judgment;  he  can  now 
take  out  execution  at  his  pleasure.  If  he  fails  to  dc 
so  within  the  year,  he  is  driven  to  His  scire  f am*: 
and  if  his  failure  continues  for  ten  years,  he  is  barred 
forever."'     Now  this  decision  was  made  under  the  ok! 
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law,   contained  in  1   K.   C.    1819,    p.    530,   §10,   as     18(J8. 
amended  by  the  act  of  February  23,  1822,  Sup.   K.     Term. 
C.  270,   which  authorized,  first  the  clerk,    and  then  ""^n 
the  court,  to  award  execution  on  the  bond;  whereas,     &  als. 
by  the  Code,  ch.  189,  §  2,  which  gives  to  the  bond     Hart, 
the  force  of  a  judgment,  it  is  expressly  declared  that 
''no  execution  shall  issue  thereon  under  this  section;" 
but  by  the  next  section,  8,  it  is  declared  that  ''the  ob- 
ligee, or  his  personal  representative,  shall   be  entitled        [736 
to  recover^'*  the  money  mentioned  in  the  bond,  with 
interest  and  costs,  "^y  action  or  motiony 

But  whatever  may  be  the  defences  which  may  be 
made  to  a  motion  on  a  forthcoming  bond  taken  under 
an  execution,  the  question  is  very  different  in  regard 
to  defences  \^  hich  may  be  made  to  a  motion  on  a 
forthcoming  bond  taken  under  a  distress  warrant. 
The  Legislature  found  it  convenient  to  adopt  the  forth- 
coming bond  as  a  means  of  affording  a  substitute  for 
the  action  of  replevin;  but  they  did  not  intend  there- 
by to  adopt,  in  regard  to  such  a  bond,  all  the  conse- 
quences which  flowed  from  a  forthcoming  bond  taken 
under  an  execution;  or  rather,  they  did  not  intend  to 
place  the  two  bonds  on  the  same  footing  in  all  re- 
spects. The  radical  difference  between  the  two  cases 
consists  in  this:  that  when  a  forthcoming  bond  is 
taken  under  an  execution,  it  is  a  part  of  the  process 
of  the  execution  of  the  judgment,  and  partakes  of  all 
the  finality  which  belongs  to  the  judgment.  When 
the  bond  falls,  the  execution  on  which  it  was  taken 
falls  with  it,  and  the  judgment  stands  in  full  force, 
subject  to  the  right  of  the  plaintiff  to  sue  out  a 
new  execution  thereon.  The  plaintiff  having  obtained 
his  judgment,  the  defendant  can  not  obstruct  its  exe- 
cution by  making  defences  which  he  might  have  made, 
but  neglected  to  mate,  before  the  judgment  which 
Vol.  xviii — 99 


Digiti 


ized  by  Google 


786  COURT   OF    APPEALS   OF    VIRGINIA. 

1868.  concludes  him  was  obtained.  But  in  the  case  of  a 
Term,    forthcoming  bond,*  taken  under  a  distress  warrant, 

— —7 —  there  has  been  no  judgment.  The  tenant  has  had  no 
cV:  ale.  day  in  court;  and  when  the  bond  is  quashed,  the  land« 
Hart.  ^^^^  ^^^'^  hsLok  upon  no  judgment,  but  upon  his  mere 
claim  for  rent,  for  which  he  may  sue  or  distrain,  as 
before.  This  is  a  palpable  distinction  between  the 
two  cases,  and  to  that  distinction  we  must  look  in  de- 
termining upon  the  rights  of  defence  which  may  be 
made  to  an  action  or  motion  on  the  bond  in  either 

7371  case.  There  is  no  magic  in  the  words  '^forthcoming 
bond,"  which  can  take  away  or  prevent  the  defense 
of  set-off  in  this  case.  They  well  enough  define  the 
meaning  and  object  of  the  instrument  to  which  they 
are  applied,  but  we  must  take  care  net  to  be  misled 
by  them.  The  ditficulty  arises  from  the  use  \^hich 
has  been  made  of  them  in  regard  to  executions  on 
judgments,  and  the  force  of  a  judgment  which  has 
always  been  given  to  them  by  law  when  forfeited  and 
returned,  because  they  stand  in  the  place  of  the  judg- 
ments in  satisfaction  of  which  they  weie  taken.  And 
the  present  law  continues  to  say  in  regard  to  all  forth- 
coming bonds,  whether  taken  under  an  execution  or 
under  a  distress  warrant,  that  when  forfeited  and  le- 
turned  as  tnerein  mentioned,  ''they  shall  have  the 
force  of  a  judgment."  We  have  seen  in  what  a  Um- 
ited  sense  these  words  were  used,  even  in  regard  to  a 
bond  taken  on  an  execution  under  the  former  law; 
and  they  must  have  been  used  in  a  still  more  liaited 
sense  in  the  present  law,  especially  in  regard  to  a 
bond  taken  under  a  distress  warrant.  They  were  no 
doubt  used  in  the  latter  case  to  gi^e  to  the  landlord 
the  additional  security)  for  the  amount  of  rent  due 
him)  of  the  lien  of  a  judgment  on  the  real  estate  of 
the  obligors;  but  certainly  not  to  take  away  from  the 
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tenant  a  just  defence,  to  which  he  was  before  entitled,      1868. 

against  the  claim  of  the  landlord.     These  views  afford    Term. 

a  sufficient  answer  to  the  cases  of  the  Bank  of  the     T" 

•^  Allen 

Unite  I  States  y.  Patton^  cfec,  5  How.  Miss.  K.  200;     &als. 
and  KeUy  v.  Lanlc^  i&c,  7  B.   Mon.  K.  220,  cited  by     Hart, 
the  learned  counsel  for  the  defendant  in  error.     Those 
cases  arose  under  the  forthcoming  bond  law  of  Missis- 
sippi, which  ig  similar  to  our  former  la\>  on  the  sub- 
ject. 

P'or  the  foregoing  reasons,  I  am  of  opinion  that 
^'set-ofiF"  is  an  admissible  defence  in  a  motion  upon  a 
forthcoming  bond  taken  under  a  warrant  of  distress; 
that  the  Hustings  Court  erred  in  excluding  the  evi- 
dence offered  in  that  court  tending  to  prove  such  a 
set-off  as  is  mentioned  in  the  bill  of  exceptions;  that  [738 
the  judgment  of  the  said  Hustings  Court,  and  also  the 
judgment  of  the  said  District  Court  affirming  it,  are 
both  erroneous;  that  the  said  judgments  be  reversed, 
with  costs;  and  that  the  cause  be  remanded  to  the 
said  Hustings  Court  for  a  new  trial  to  be  had  therein, 
according  to  the  principles  above  declared. 

The  other  judges  concurred  in  the  opinion  of  Man- 
eure^  P. 

The  judgment  of  the  court  is  as  follows: 
The  court  is  of  opinion,  for  reasons  stated  in  w  rit- 
ing  and  filed  with  the  record,  that  the  defence  of  set- 
off is  admissible  in  a  motion  upon  a  forthcoming  bond 
taken  under  a  warrant  of  distress;  that  the  said  Hus- 
tings Court  eried  io  excluding  the  evidence  offered  in 
that  court  tendmg  to  prove  such  a  set-off  as  is  men- 
tioned in  the  bill  of  exceptions ;  and  that  the  said  judg- 
ment of  the  said  Hustings  Court,  and  also  the  said 
judgment  of  the  said  District  Court  affirming  it,  are 
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1868.     both  erroneous.     Therefore  i^  is  considered,  that  both 
Term.    ^^^  ^^  judgments  be  reversed  and  annulled,  and  that 
^tt:        the  plaintiffs  recover  against  the  defendant  their  costs 
&  ale.     by  them  expended  in  the  prosecution  of  their  writs  of 
Hart,     mpermdeas  in  this  court  and  the  8»id  District  Court 
respectively.     And  it  is  ordered,  that  this  cause  be 
remanded  to  the  said  Hustings  Court  for  a  new  trial 
to  be  had  therein  of  the  motion  on  the  said  forthcom- 
ing bond ;  on  which  new  trial  the  defence  aforesaid, 
if  again   offered  to  be  made,  and  the  evidence  afore- 
said, if  again  offered  to  be  introduced,  are  to  be  ad- 
mitted.    Which  is  ordered  to  be  certified  to  the  said 
District  Court,  and  by  the  clerk  thereof  to  the  said 
Hustings  Court. 
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Cronik  V,  Hart  dc  ah,  \^: 

April 


Term. 
[739 


June  10. 

I.  There  is  a  conveyance  of  land  to  a  trustee  for  the  separate  use 
of  M,  the  the  wife  of  C,  who  is  indebted  at  the  time.     Credi- 
tors of  C  file  a  bill  chaining  that  the  conveyance  is  fraudu- 
lent, and  intended  to  hinder  and  delay  the  creditors  of  C,  and 
that  the  consideration  of  the  deed  was  paid  by  C  ;  and  C  and 
M  and  the  trustee  are  made  parties  defendants.     C  and  M 
answer,  denying  the  fraud ;  and  C  says,  he  had  executed  a 
deed  to  E  conveying  his  property  to  secure  his  cre<litors, 
which  had  been  sold,  and  the  proceeds  were  then  in  the 
hands  of  E ;   and  he  exhibits  the  deed,  which  provides  for 
the  debts  of  some  of  the  plaintiffs.     He  says  further,  that 
$2,000  of  the  purchase  money  was  derived  from  the  sale  of 
M*s  interest  in  her  father's  estate ;  and  the  balance  was  de- 
rived from  the  profits  of  the  land.     Held  : 
It  is  error  to  set  aside  the  deed  before  directing : 
1st.  That  E  should  be  made  a  party,  and  having  an  account 
of  the  trust  funds  in  his  hands,  and  having  it  applied  to 
the  payment  of  such  of  the  debts  of  the  plaintiffs  as 
were  secured  by  that  deed. 
2d.  An  enquiry  whether  there  was  any  agreement  that  the 
proceeds  of  the  sale  of  the  wife's  property  should  be 
applied  to  her  use  ;  and  whether  it  had  been  so  applied. 
:M.  Whether  the  debts  couid  not  be  paid  out  of  the  rents  and 
profits  in  five  years.     Code  of  1800,  ch.  186, 1  9. 

In  June,  1866,  Hart,  Hayes  &  Co.,  and  others, 
creditors  of  Henry  R.  Cronie  filed  their  bill  in  the 
Circuit  Court  of  the  county  of  Henrico,  in  which,  [-740 
iter  setting  out  the  indebtedness  of  Cronie  to  the 
)laintiflfs,  which  was  for  the  most  part  by  judgments 
endered  in  the  county  court  of  Caroline  county,  they 
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1868.     state  that  Cronie,  who  had  lived  in  Caroline  County 

Tera.    ^^  1860,  had   afterwards  removed  to  the  county  of 

~ — : —  Henrico,  where  he  had  accumulated  a  laxffe  amour t 
Cronie  '  ,  i. 

V.       of  money,  which  he  had  endeavored  to  conceal  from 

&alB.  his  creditors;  and  they  chaige,  that  in  pursuance  of 
this  fraudulent  purpose,  he  did,  about  the  8th  of  Oc- 
tober, 1861,  purchase  of  Robert  A.  Lancaster,  a  par- 
cel of  land  in  the  county  of  Henrico,  which  they  de- 
scribe; and  fraudulently  procured  said  T^ncaster  and 
wife  to  convey  the  same  to  Wellington  Goddin  in 
trust,  for  the  sole  and  separate  use  of  Mary  E.  Cro- 
nie, the  wife  of  the  said  Henry  li.  Cronie.  A.  copy 
of  this  deed  is  filed  with  the  bill. 

They  further  charge,  that  the  whole  consideration 
for  the  said  sale  moved  from  Henry  R.  Cronie,  and 
that  the  conveyance  to  Mary  E.  Cronie  is  wholly  vol- 
untary, and  the  result  of  a  fraudulent  agreement  be- 
tween the  said  Henry  and  the  said  Mary  to  elude  and 
defraud  the  plaintiffs  and  others,  the  creditors  of  the 
said  Henry;  and  that  he  is,  in  fact,  the  sole  owner  of 
the  said  land.  They  charge  that  Cronie  has  no  per- 
sonal property  known  to  the  plaintiffs  out  of  which 
their  judgments  can  be  satisfied.  And  making  Oonie 
and  his  wife  and  Wellington  Goddin,  the  trustee, 
party  defendants,  they  call  upon  them  to  answer  all 
and  every  matter  and  averment  alleged  in  the  bill; 
and  they  pray  that  the  land,  or  so  much  as  may  be  neces- 
sary for  the  purpr»se,  may  be  sold,  and  the  proceeds 
of  sale  applied  to  the  payment  of  the  debts  of  the  plain- 
tiffs; or  that  the  deed  may  be  declared  null  and  void, 
and  that  the  land  may  be  subjected  to  the  liens  of 
their  judgments;  and  for  general  relief. 

Henry  R.  Cronie  and   Mrs.  Cronie  filed  separate 

answers.     Cronie,  in  his  answer,  admits  the  plaintiffs* 

741]       judgments.     He  says  that  he  lived  at  the  Bowling 
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Green,  in  Caroline  county,  in  1860,  and  under  the  po-  1868. 
litical  excitement  then  existing,  he  was  compelled  to  xerm. 
leave  that  place,  and  he  removed  to  Kichraond.  That  ^^^.^^ 
it  is  not  true  that  at  the  time  the  judgments  were  len-  v. 
dered  against  him  he  was  wholly  without  means  to  <j^als. 
discnarge  them.  That  he  owned  a  house  and  lot  at 
the  Bowling  Green  for  which  he  had  gi\ en  $1,600, 
and  a  stock  of  goods  and  furniture  worth  at  least 
$1,000,  all  of  which  he  conveyed  to  Eustace  Moncuie 
as  trustee,  with  instructions  that  the  proceeds  of  the 
property,  when  sold,  should  be  used  to  pay  off  all  the 
defendant's  honest  debts.  That  the  property  had 
been  sold,  and  the  trust  fund  still  remained  in  the 
hands  of  the  trustee;  though  owing  to  his  inability  to 
present  to  protect  his  interest  it  soJd  for  but  $1,250. 
He  denies  that  he  had  endeavored  fraudulently  to 
conceal  his  property  from  his  creditors.  He  denies 
that  the  land  mentioned  in  the  bill  was  purchased  with 
his  money;  he  says,  the  money  was  derived  from  a 
sale  of  Mary  E.  Cronie's  undivided  interest  in  her 
father's  estate,  consisting  of  land  and  negroes,  to 
Thomas  J.  Roach  for  the  sum  of  $2,000,  and  from  the 
products  of  the  land.  He  denies  that  the  conveyance 
from  Lancaster  and  wife  to  Goddin  was  fraudulently 
procured  by  him;  or  that  any  consideration  for  the 
sale  moved  from  him;  or  that  the  said  conveyance 
was  voluntary  on  his  part;  or  that  any  fraudulent 
agreement  existed  or  exists  between  himself  and  his 
wife;  or  that  he  is  sole  owner,  or  is  entitled  to  any 
interest  in  the  land  referred  to.  Denies  all  the  alle- 
gations of  the  bill  inconsistent  with  the  answer;  and 
all  the  fraud,  combination  and  confederations  charged 
or  insinuatea  in  the  bill. 

The  defendant  filed  with  his  answer  the  deed  of 
trust  executed  by  him  to  Moncure;  and  also  the  deed 
by  which  he  and  his  wife  conveyed  to  Roach  the  wife's 
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1868.  undivided  interest  in  the  estate  of  her  father  George 
Term.  ^-  Farish,  on  the  consideration  of  the  sura  of  twro 
thousand  dollars.  This  deed  is  dated  Novemer  1st, 
1 860.     The  interest  did  not  take  effect  in  possession 


Cronie 

V. 

^alg.     until  after  the  death  of  Mrs.  Cronie's  mother,  who 

742]        was  alive  when  the  answe**  was  filed.     He  also  filed  a 

copy  ot  the  will  of  Parish,  the  father  of  Mrs.  Cronie. 

Mrs.  Cronie,  in  her  answer,  says,  the  property  was 
purchased  fcr  her  sole  and  separate  use,  and  conveyed 
to  Mr.  Goddin  as  trustee ;  but  that  no  part  of  the  means 
of  her  husband  entered  into  the  consideration  of  the  par- 
chase.  She  refers  to  and  adopts  the  answer  of  her  hiK- 
band,  and  denies  all  the  fraud,  &c.,  charged  n  the  bill. 

In  May,  1867,  the  cause  came  on  to  be  heard  upon 
the  bill,  answers  and  exhibits,  w^hen  the  court  held 
that  the  deed  from  Lancaster  and  wife  to  Goddin  wa* 
null  and  void  as  to  the  creditors  of  Cronie;  and  the 
cause  was  referred  to  one  of  the  commissioners  of  the 
court  to  ascertain  and  state  the  amount  of  the  debts 
of  the  defendant  Cronie,  and  to  whom  due. 

The  commissioner  reported  a  number  of  debts  due 
to  the  plaintiff  and  other,  amounting  to  upwards  of 
$2,400;  and  the  cause  coming  on  again  to  be  heard 
on  the  8th  of  November,  1867,  it  was  decreed,  that 
unless  the  defendant  Henry  R.  Cronie  do  pay  to  the 
several  parties  named  in  the  report  the  sums  reported 
due  to  them  within  ninety  days,  commissioners  named 
should  proceed  to  sell  the  land  described  in  the  bill,  <» 
so  much  as  should  be  necessary,  upon  the  terms  of 
one-fourth  cash  and  the  residue  at  four  and  eight 
months,  and  deposit  the  money  in  bank.  From  this 
decree,  Mary  E.  Cronie  by  Henry  R.  Cronie,  her  neit 
friei]d,  applied  to  this  court  for  an  appeal,  which  wu 
allowed. 

Johnson  &  G^tigon^  for  the  appellant. 
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Page  cfe  Maury ^  for  the  appellees.  1868. 

April 
Tenn. 

KivEs,  J.  This  is  a  bill  by  judgment  creditors  of  ^^^^.^ 
thp  husband,  to  set  aside  as  fraudulent  a  settlement  v. 
upon  his  wife.  Its  allegations  are  that  the  husband  ^feals. 
was  wholly  insolvent,  and  that  the  consideration  fc  r  \^^^ 
the  deed  of  8th  October,  1801,  whereby  the  land 
therein  described  was  conveyed  to  a  trustee  for  the 
separate  use  of  the  wife,  moved  from  him  alone,  and 
that  the  deed  was  the  product  of  a  fraudulent  agree- 
ment between  himself  and  wife  to  defraud  his  credi- 
tors, and  that  the  husband  was  in  truth  the  owner  of 
the  land  conveyed.  These  charges  of  fraud  are  dis- 
tinctly denied  in  the  answers  of  both  husband  and 
wife.  The  husband  in  his  answer  denies  his  insolv- 
ency ;  and  as  proof  of  his  ability  as  well  as  intention  to 
provide  for  his  creditors,  exhibits  his  trust  deed  of  29th 
August,  1800,  by  which  he  dedicated  his  property, 
estimated  at  $2,000,  to  their  satisfaction.  He  then 
proceeds  aflirmatively  to  state  how  the  settlement 
came  to  be  made,  namely  :  that  the  purchase  mone}'^ 
to  the  extent  of  two  thousand  dollars  was  derived 
from  the  sale  of  his  wife's  undivided  interest  in  her 
father's  estate  to  one  Thomas  J.  Roach;  and  in  cor- 
roboration thereof,  exhibits  the  will  of  her  father  to 
establish  her  interest,  and  also  the  deed  of  himself  and 
wife,  of  1st  November,  1800,  conveying  this  interest 
to  said  Roach,  and  acknowledging  the  receipt  of  two 
thousand  dollars  therefor.  lie  accounts  for  the  bal- 
ance of  the  purchase  money  to  procure  the  deed  to  the 
wife,  by  stating  it  was  derived  from  the  products  of 
the  land.  This  is  the  state  of  the  pleadings.  Ko 
proofs  were  taken.  The  court  thereupon  proceeded 
to  decree,  upon  default  of  payment  within  ninety  days, 
the  sale  of  the  land  in  question. 
Vol.  XVIII— 100 
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1868.  The  question  is,  therefore,  made,  whether  thuj  de- 
Term,  cree  was  not  premature,  and  whett  er  tdere  should  not 
have  been  a  reference  to  a  master  to  ascertain  whether, 
and  to  what  extent,  a  good  consideration  existed  for 


Cronie 

V. 

Hart 

Aals.    the  settlement  aforesaid;  whether  there  should  not 

T'^'^]  have  been  some  account  lequired  of  the  trust  fund,  » 
as  to  fix  the  amount  due;  and,  finally,  whether  there 
should  not  have  been  an  enquiiy,  under  the  ninth  sec- 
tion of  chapter  186  of  the  Code,  p.  771,  into  the 
suflBciency  of  the  rents  ana  profits  of  said  real  «tate 
to  satisfy  these  creditors  in  five  years. 

It  is  contended,  \vith  much  ingenuity,  that  the  deed 
to  Roach  imports  a  conversion  to  the  husband,  isA 
extinguishes  by  the  wife's  privity  her  interest  in  the 
fund.  This  is  perhaps  so  on  the  face  of  the  instru- 
ment ;  but  inasmuch  as  it  discloses  the  sale  of  the  wife's 
contingent  interest,  it  is  open  in  equity  to  proof  that 
the  husband  was  permitted  to  receive  the  fund  arising 
therefrom  upon  an  express  trust  for  the  settlement 
thereof  upon  the  wife.  That  there  was  such  under- 
standing is  rendered  probable  by  the  fact  that  the  hw- 
band,  having  by  his  deed  of  29th  August,  186:^>,  dis- 
posed of  all  his  property  for  the  benefit  of  his  credi- 
tors, could  scarcely  have  procured  his  wife's  assent  to 
the  sale  of  her  contingent  interest  in  her  father's  estate, 
and  to  his  receipt  of  the  proceeds,  without  some  agiee- 
ment  on  his  par  t  to  invest  it  for  her  separate  use.  The 
fraud  was  re^ponsively  denied;  it  was  not  proven;  and 
this  affirmative  statement  of  the  origin  and  character 
of  this  settlement  was  prima  facie  corroborated  by  the 
exhibits  and  the  facts  and  dates  of  the  transaction.  It 
was  erroneous,  therefore,  to  assume  the  fraud  as  estab- 
lished, and  to  pretermit  a  reference  to  the  masted'  to 
report  the  facts  of  such  alleged  settlement. 

Judgment  creditors  are  not  to  be  delayed  iu  the  €■- 
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forcementof  their  liens,  unless  in  conformity  with  the  16()8. 

principles  and  practices  of  the  court,  to  which  they  re-  Term. 

sort.     If  the  want  of  a  settlement  of  the  trust  subject,  ^^^^.^ 
devoted  by  the  debtor  to  these  creditors,  was  the  only       v. 

Hart 

ground  for  delaying  the  sale  piayed  for,  it  might,  per-  &aif,. 
haps,  be  disregarded;  but  when,  on  another  account, 
a  reference  was  necessary,  and  no  further  delay  would  [745 
be  incurred,  it  was  proper  to  direct  the  trustee  to  be 
made  a  party,  and  to  require  him  to  render  his  ac- 
count befc»pe  the  same  master  to  whom  the  other  en- 
quiry had  been  directed. 

In  respect  to  the  third  and  last  enquiry  suggested,  it 
will  be  seen,  the  language  of  the  Code  is  very  clear. 
After  declaring,  that  ^*tbe  lien  of  a  judgment  may  al- 
ways be  enforced  in  a  court  of  equity,"  it  does  not 
authorize  such  court  to  decree  a  sale  of  real  estate,  or 
any  part  thereof,  unless  "it  appear  to  such  court  that 
the  rents  and  profits  of  the  real  estate,  subject  to  the 
lien,  will  not  satisfy  the  judgment  in  five  years.'' 
This  enactment  was  doubtless  designed  to  cleai  up  the 
difficulties  arising  under  our  decisions  of  Haley  v. 
WilUams^  1  Leigh  140;  Blmo  v.  Maynard,  2  Id.  29; 
TennenVs  heirs  v.  Pattmi^  6  Id.  196;  McClumj  %, 
Beirne,  10  Id.  894;  and  McNew  v.  Smith,  5  Id.  84, 
cited  by  the  counsel  for  the  deiendants  in  error;  and 
to  fix  the  grounds  and  extent  of  equitable  jurisdiction 
in  the  enforcement  of  judgment  liens.  These  cases 
left  it  in  doubt  what  were  the  precise  b'mits  of  the  dis- 
cretion to  be  exercised  in  decreeing  satisfaction  out  of 
the  rents  and  profits;  so  that  it  was  peculiarly  tit  for 
the  Assembly  to  step  in  and  regulate  the  matter  by 
positive  enactment.  This  it  has  done  in  language 
clear  enough  to  comprehend  all  imaginable  cases;  nor 
does  it  seem  to  me  th^te  is  any  ground  to  suppose 
from  the  report  of  the  revisors,  as  was  ingeniously 
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1868.     contended    for,    that   the  case  of  original    equitable 

term,    jurisdiction  to  set  aside  a  fraudulent  conveyance  was 

. ,     .      net  designed  to  be  embraced  by  these  terms. 

V.  But  under  the  authority  of  Manns  v.  Flinns  adurr^ 

Hart 
i\:  alH.     ^^^  Leigh  93,  it  is  contended  that  it  is  now  too  late  to 

raise  this  objection  in  this  couit;  or  rather  to  treat  it 
as  a  ground  of  reversal.  That  was  the  case  of  an  in- 
74t»]  ierJocniory  decree  where  the  party  having  ample  op- 
portunity to  apply  to  the  court  to  alter  the  deciee  in 
that  particular,  and  failing  to  do  so,  could  not  object 
to  an  artirmance,  whereby  the  cause  was  reraandeii, 
with  direction  to  alter  the  decree  and  direct  satis- 
faction out  of  the  rents  and  profits,  if  such  alteration 
be  asked,  and  if  the  debt  can  be  satisfied  out  of  the 
rents  and  profits  within  a  reasonable  time.  Here, 
however,  for  reasons  already  assigned,  this  is  not  a 
case  of  affirmance,  and  there  being  a  necessity  for  re- 
versing the  decree  on  distinct  grounds  of  error,  the 
principle  of  this  decision  does  not  apply;  and  the  ap- 
pellant has  an  excuse  for  not  raising  this  question  be- 
low, because  the  controversy  was  directed  wholly  to 
the  liability  of  this  land,  to  the  liens  that  weie  asserted 
hv  the  bill. 

For  these  reasons,  I  am  of  opinion  the  decree  in  this 
cause  should  be  reversed,  and  the  cause  remanded  with 
a  view^  to  the  enquiries  1  have  indicated. 

The  other  judges  concurred  in  the  opinion  of  Rives^ 
J. 

JoYNEs,  J.  read  the  decree  of  the  court  as  follows  : 
ihe  court  is  of  opinion,  that  before  proceeding  to 
declaie  the  conveyance  of  the  tract  of  land  in  the  pro- 
ceedings mentioned  from  Robert  A.   I^ncaster  and 
wife  to  Wellington  Goddin,  in  trust  for  the  separate 
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use  of  the  appellant,  to  be  null  and  void  as  to  the  1868. 
creditors  of  the  appellee  Henry  R.  Cronie,  the  said  Term. 
Circuit  Court  should  have  directed  an  enquiry  by  a ' 
commissioner  to  ascertain  whether  or  not  the  appellant 


Cronie 

V. 

united  with  her  husband,  the  said  Henry  K.  Cronie,  ^  JJ[g 
in  the  deed  of  November  1,  1860,  conveying  the  con- 
tingent interest  of  the  appellant  under  the  will  of  her 
father  to  Thomas  J.  Roach,  upon  an  agreement  that 
the  money  paid  by  the  said  Roach  to  the  said  Henry 
R.  Cronie  as  the  consideration  of  said  deed,  or  any 
part  thereof,  should  be  invested  and  secured  by  the 
said  Henry  R.  Cronie  for  the  separate  use  and  benefit 
of  the  appellant;  and  if  so,  whether  the  said  sum,  or 
any  part  thereof,  or  an  equivalent  for  it,  was  applied  [747 
by  said  Henry  R.  Cronie,  in  pursuance  of  such  agree- 
ment, towards  the  pay  meat  of  the  purchase  money  of 
the  tract  of  land  aforesaid  conveyed  by  the  said  Lan- 
caster and  wife  in  trust  for  the  appellant  as  aforesaid ; 
the  court  being  further  of  opinion,  that  if  there  was 
such  an  agreement  in  reference  to  the  money  received 
by  said  Henry  R.  Cionie  under  the  said  deed  of  No- 
vembei  1,  1860,  and  if  the  said  money,  or  any  part 
thereof,  was,  in  pursuance  of  said  agreement,  applied 
by  said  Cronie  towards  the  payment  of  the  purchase 
money  of  the  said  tract  of  land,  then  to  the  extent  of 
the  sum  so  applied,  the  trust  in  favor  of  the  appellant 
created  by  the  deed  aforesaid  from  said  Lancaster  and 
wife,  is  valid  against  the  creditors  of  said  Henry  R. 
Cronie. 

And  the  court  is  furtner  of  opinion,  that  inasmuch 
as  some  of  the  creditors  of  Henry  R.  Cronie,  whose 
claims  are  reported  by  the  commissioner,  are  provided 
for  by  the  deed  of  trust  of  August  29,  1800,  in  the 
proceedings  mentioned,  it  would  be  contrary  to  equity 
t-vr  allow  them  to  disturb  the  settlement  made  upon 
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1868.  the  appellant  by  the  said  deed  of  Novembei  1,  1S^», 
Term.  ^^^^'  ^^^y  ^^^e  exhausted  the  fund  thus  provided  for 
the  payment  of  their  debts ;  and  it  would  also  be  ccm* 
trary  to  equity,  in  case  the  tract  of  land  aforesaid  should 
not  sell  for  enough  to  pay  all  the  debtt,  to  allow  the 
creditors  thus  provided  for  to  participate  with  other 
creditors  in  tbi  proceeds  of  the  sale  of  sach  land  in 
proportion  to  the  full  amount  of  their  debts,  leaving 
them  to  resort  to  the  fund  provided  by  the  deed  of 
August  29.  1860,  for  the  payment  of  the  residoe  of 
their  said  debts.  The  court  is,  therefore,  of  opinion, 
748]  that  the  said  Circuit  Court  should  have  lequiredthe 
plaintiffs  in  that  court  to  amend  their  bill  and  mske 
£.  Moncure,  the  trustee  in  the  said  deed  of  trost  of 
August  29,  1860,  a  party  defendant,  and  should  haTe 
procee<led  to  take  an  account  of  the  said  trust  fond, 
and  to  apply  the  same  to  the  debts  provided  for  br 
the  said  deed,  so  as  to  ascertain  the  balances,  if  any. 
remaining  due  upon  the  said  debts. 

And  the  court  is  further  of  opinion,  that  the  said 
Circuit  Court  should  not  have  proceeded  to  decree  a 
sale  of  the  said  tract  of  land,  without  first  ascertain- 
ing by  evidence,  or  by  an  enquiry  by  a  commissioner, 
in  puisuance  of  the  provision  of  ch.  186,  §9  of  the 
Code  of  1860,  that  the  debts  chargeable  upon  the  said 
land  could  not  be  satisfied  by  the  rents  and  profits 
thereof  in  five  years. 

The  Courtis,  therefore,  of  opinion,  that  the  said  de- 
cree of  November  8, 1867,  and  the  previous  decree  of 
May  4,  1867,  are  erroneous.  Wherefore  it  is  decree<l 
and  ordered  that  the  said  decrees  be  reversed  and  an- 
nulled so  far  as  they  are  hereinbefore  declared  to  be 
erroneous,  and  that  the  same  be  affirmed  in  all  other 
respects;  and  that  the  appellees,  except  Henry  E. 
Cronie  and   Wellington  Goddin,  and  except  William 
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R.  W.   Garrett,  executor  of  Lewis  W.  Gannett,  de-      1868. 
ceased,  out  cf  their  own  estate,  and  the  said  William    Term. 

E.  W.  Garrett,  executor  of  Lewis  W.   Garrett,  de-  ~     : — 

'  Cronie 

ceased,  out  of  the  assets  of  his  testator  in  his  hands,        v. 

Hart 
pay  to  the  next  friend  of  the  appellant  his  costs  by     ^^  ^Is. 

him  expended  in  the  prosecution  of  the  appeal  afore- 
sa'd  here.  And  the  cause  is  remanded  to  the  said  Cir- 
cuit Court  for  further  proceedings  to  be  had  therein 
in  conformity  with  this  opinion  and  decree.  And  it 
is  fuither  ordered,  that  the  costs  hereby  decreed  to  be 
paid  to  the  appellants  shall,  after  the  same  shall  have 
been  paid,  upon  the  application  of  any  of  the  parties 
who  shall  have  paid  the  same  or  any  part  thereof,  be 
apportioned  and  distributed  by  the  said  Circuit  Court  [749 
among  the  several  parties  liable  for  the  same  under 
this  decree,  in  proportion  to  the  amount  of  their  re- 
gpective  debts  as  reported  by  the  commissioner,  so 
that  each  of  said  parties  shall,  as  among  themselves, 
I  ear  only  his  ratable  proportion  thereof;  which  is  or- 
dered to  be  certified,  &c. 

Decree  reversed. 
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1868.  Arkxts  V,  The  Commonwealth. 

April 
Term. 
750]  •^"^^  ^^• 

1.  The  acts  of  March  20,  1848,  and  of  March  29,  1851,  authorized 

the  guaranty  of  the  State  upon  the  bonds  of  the  city  of 
Wheeling,  to  pay  her  subscription  to  the  stock  of  the  Balti- 
more and  Ohio  Railroad  Company,  payable  to  bearer  and 
transferable  by  delivery,  though  not  payable  to  the  company, 
but  to  a  third  person. 

2.  If  the  contract  of  guaranty  of  a  coupon  bond  transferable  by 

delivery  is  not  negotiable  at  law  along  with  the  bond  and 
coupons,  it  is  assignable  in  equity,  and  an  interest  in  it  pase^ 
in  equity  to  each  successive  holder  of  the  bond  or  coupon. 

3.  To  give  effect  to  the  manifest  intention  of  the  parties,  the  right 

to  enforce  the  guaranty,  unless  lost  by  laches  or  otherwise, 
must  be  held  to  be  co-extensive  with  the  right  to  enforce  pay- 
ment of  the  bond  or  coupon.  The  guaranty,  as  an  aw^essory 
to  the  bond  or  coupon,  follows  it  and  adheres  to  it  in  equity, 
and  the  right  to  enforce  the  guaranty  must  be  determined  by 
the  right  to  demand  payment  of  the  bond  or  coupon. 

4.  Though  in  general  the  contract  of  a  guarantor  is  to  pay,  if  after 

due  diligence  the  debt  cannot  be  made  out  of  the  principal, 
yet  the  intention  of  the  parties  mu^t  govern,  and  if  it  was 
the  guarantor's  intention  to  make  himself  liable  on  the  de- 
fault of  the  principal  debtor,  without  the  use  of  the  ordinary 
means  to  comixil  payment  by  him,  or  proof  of  his  insolvency, 
he  will  be  held  liable  accordingly. 

0.  In  coupon  bonds,  the  contract  to  pay  principal  and  interest  ifi 
in  the  bond,  and  whatever  the  form  of  the  coupon,  it  an- 
swers substantially  the  same  purpose,  which  is  to  afford  to 
the  holder  evidence  of  his  right  to  demand  what  h  due  on 
the  bond,  and  a  convenient  mode  of  collecting  it. 

(>.  Though  coupons  are  in  the  form  of  orders  to  pay  money,  they 
are  not  to  be  regarded  as  bills  of  exchange. 

7.  The  degree  of  diligence  reciuired  of  the  holder  of  a  coupon  is  to 
'  *    ^d  by  reference  to  the  relations  of  the  parties.    It 
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must  be  presented  for  payment  within  a  reasonable  time  after  I8G8. 

it  becomes  due  and  payable,  so  as  to  save  the  liability  of  the  April 

guarantor  in  case  of  any  injury  resulting  from  delay.}  '^'"' 


8.  Though  it  is  not  required  that  a  coupon  shall  be  presented  for     Arents 

V. 

imor 
alth. 

[751 


payment  on  the  day  it  becomes  due,  it  is  nevertheless  regarded         v. 
as  due  and  payable  on  the  day  fixed  for  the  payment  of  in-  Common- 
terest. 


9.  Though  the  coupon  is  made  payable  at  a  named  banking-house 

on  presenting  to  them  the  proper  coupon,  it  is  still  due  and 
payable  on  the  day  when  the  interest  is  due,  as  specified  in  it. 

10.  Coupons  stolen  after  the  day  when  they  had  become  due  and 

payable,  though  they  afterwards  come  into  the  hands  of  a 
bona  fide  holder  for  value,  cannot  be  held  by  him  against  the 
rightful  owner. 

This  was  a  proceeding  under  the  statute  in  the  Cir- 
cuit Court  of  the  city  of  Richmond  by  George  Arents 
against  the  Auditor  of  Public  Accounts,  to  recover  the 
amount  of  a  number  of  coupons  for  interest  due  upon 
bonds  issued  by  the  city  of  Wheeling,  and  guaranteed 
by  the  State  of  Virginia.  They  were  for  interest  due 
upon  the  bonds,  for  January  and  July  1862,  1863,  and 
January,  1864. 

The  auditor  filed  his  answer  to  the  petition,  and  ob- 
jected to  the  payment  of  the  amount  claimed,  on  the 
grounds  :  First — That  the  coupons  held  by  Arents 
were  stolen  or  abstracted  from  the  Second  Auditor's 
office  in  the  city  of  Richmond;  and  due  notice  thereof 
had  been  given  warning  all  persons  against  trading 
for  them.  Second — That  the  claim  of  the  petitioner 
was  equally  obligatory  upon  the  State  of  West  Vir-  [752 
ginia;  and  that  the  whole  claim  should  not  be  de- 
manded of  the  State  of  Virginia. 

The  petitioner,  by  his  attorneys  and  the  Attorney- 
(leneral  on  behalf  of  the  ('Ominonwealth,  agreed  to 
waive  their  right  to  a  jury,  and  to  submit  the  whole 
matter  of  law  and  fact  to  the  judgment  of  the  court; 
and  the  facts  were  agreed. 

Vol.  xviii — 101 
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1808.         The  city  of  Wheeling,  under  the  authority  of  the 
Te^m.    act  of  March  20,   1848,  and  the  act  of  March  29th, 
~      ~  1851,  issued  her  bonds  to  the  amount  of  five  hundred 
V.       thousand    dollars,   in  sums  of  one  thousand   dollars 
wealth,   ©ach,  which  were  guaranteed  by  the  State  of  Virginia, 
for  the  purpose  of  paying  the  subscription  of  the  city 
to  the  stock  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany.    These  bonds,    with  their  coupons,  are  in  the 
following  form  : 

''Know  all  men  by  these  presents  :  That  the  city  of 
Wheeling,  in  the  State  of  Viiginia,  justly  owes  Sel- 
den.  Withers  &  Co.,  or  bearer,  one  thousand  dollars, 
which  she  hereby  piomises  to  pay  in  good  and  lawful 
money  of  the  Uniteu  States,  at  the  banking  house  of 
Duncan.  Sherman  &  Co.,  in  Kew  York,  on  or  before 
the  1st  day  of  July,  1872,  with  interest  thereon  at  the 
rate  of  sixj)er  cerUum  per  annuin^  payable  half -yearly 
at  the  said  banking  house,  on  the  first  of  January  and 
the  first  of  July  in  each  year,  from  the  date  of  this 
bond  and  until  the  principal  be  paid,  on  presenting  to 
the  said  banking  house  the  proper  coupon  hereunto 
attached." 

These  bonds  bore  date  the  1st  day  of  July,  1852. 
''Guarantee  of  the  State  of  Virginia: 

**I,  Robert  Butler,  treasurer  of  the  (Commonwealth 
of  Virginia,  in  conformity  to  an  act  of  the  General 
Assembly  of  Virginia  passed  on  the  20th  of  March, 
1848,  do  hereby  pledge  the  faith  of  the  State  for  the 
punctual  payment  of  the  interest  and  the  ultimate  re- 
demption of  the  principle  sum  of  money  appearing 
due  by  the  above  bond,  according  to  the  terras  therein 
specified. 
753]  ^* Coupon,  city  of  W  heeling,  guaranteed  by  the  State 

of  Virginia.     J)uncan,[Sherman  &  Co.,  of  New  York, 
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will  pay  the  bearer  thirty  dollars,  the  half-yearly  in-     1868. 
terest  on  the  Wheeling  bond  269,  due  1  January,  1867.     xem. 

*'!M.  Nelson,  May  or, '^'^      ~     ~ 
These  bonds  were  negotiated  and  put  into  circula-       v. 
tion  by  the  city  of  Wheeling,  and  about  the  time  of  the  wealth. ' 
maturity  of  the  several  coupons  described  in  the  peti- 
tion,  the  government  of  Virginia  at  Kichmond  took 
up  these  coupons;  and  \^hilst  they  were  in  possession 
of  said  government,  they  were  abstracted  and  taken 
from  the  oflBce  cf  the  Second  Auditor.     In  November, 

1864,  Arents,  not  knowing  that  thes«*  coupons  had 
been  so  taken  and  abstracted  from  said  office,  bought 
the  same,  in  the  city  of  Kichmond,  from  the  Farmers' 
Bank  of  Virginia,  in  the  regular  course  of  business, 
(the  said  bank  being  in  the  habit  of  dealing  in  such 
securities,)  and  gave  to  the  bank  full  value  therefor; 
and  then  became,  and  has  contiuued  to  be,  the  hona 
fide  holder  of  them  for  value.  Afterwards,  on  or 
about  the  ,  in  the  year  1865,  the  Commonwealth 
caused  a  notice  to  be  published  in  a  paper  in  the  city 
of  Richmond,  forewarning  all  persons  from  trading  or 
dealing  with  said  coupons. 

From  the  16th  of  August,  1861,  to  the  3d  of  April, 

1865,  all  commercial  or  other  intercourse  between  Kich- 
mond and  New  York,  at  which  latter  place  said  cou- 
pons were  payable,  and  between  Kichmond  and 
Wheeling,  was  prohibited;  and  in  a  reasonable  time 
after  said  prohibition  was  removed,  the  petitioner  duly 
presented  said  coupons  at  the  banking  house  of  Dun- 
can, Sherman  &  Co.,  in  New  York,  and  demanded 
paynient  thereof,  which  was  refused.  A  like  present- 
ment and  demand  was  made  upon  the  city  of  Wheel- 
ing, with  the  like  result;  though  it  w^as  agreed  that 
Wheeling  had  paid  all  the  other  coupons  held  by  the 
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1868.      State  ou  said  guarantied  bonds,  and  was  only  waiting 
Term.     ^^  hs^ve  the  right  to  these  coupons  settled,  when  she 
~      -~  would  pay  them. 

V.  The  cause  came  on  to  be  tried  on  the  2d  of  August, 

^w^hh°  1867,  when  the  Circuit  Court  rendered  a  judgment  in 
754)  favor  of  the  Commonwealth,  with  costs;  and  ordered 
that  the  coupons  referred  to  in  the  petition  of  the 
plaintiff  be  delivered  to  the  Second  Auditor  of  the 
State,  for  the  benefit  of  the  Commonwealth.  Arents 
theieui)on  obtained  a  wit  of  error  to  this  court. 

Wise  cfe  Fitzhuiih^  for  the  appellant. 

Robert  Johnston  and  Crump^  for  the  Commonwealth. 

Rives,  J.  Recent  decisions  of  the  Supreme  Court 
of  the  United  States  have  regarded  and  treated  cor- 
poration and  municipal  bonds,  with  coupons,  payable 
to  bearer,  as  negotiable  instruments.  Moran  v.  Com- 
missioners of  2Iianii  County^  2  Black^s  U.  S.  R.  722; 
Mercer  County  v.  IlacJcet,  1  Wall.  U.  S.  R.  83;  Gel- 
pcke  ik  al,  v.  City  of  Dubuque^  Id.  175;  Thomson  v. 
Lee  County,  3  Wall.  U,  S.  R.  327.  They  are  negoti- 
able securities,  having  all  the  qualities  and  incidents 
of  commercial  paper,  and  imparting  to  the  holder  a 
perfect  title  b}^  delivery.  This  doctrine  proceeds  not 
only  on  grounds  of  public  policy,  but  is  designed  to 
eflfectuate  the  intentions  of  the  parties.  Justice 
Wayne,  in  delivering  the  opinion  of  the  court  in  Mo- 
ran V.  Commissioners  of  Miami  Co^unty,  says,  with 
great  propriety,  that  such  bonds,  with  their  interest 
w^arrants,  are  commercial  securities,  though  they  be 
not  in  the  accustomed  form  of  promissory  notes,  or 
bills  of  exchange,  and  that  the  parties  intended  them 
to  be  passed  from  hand  to  hand  to  raise  money  upon 
them,  so  that  a  full  title  was  intended  to  be  conferred 
on  any  person  who  became  the  legal  holder  of  them." 
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These  bonds  of  the  city  of  Wheeling,  and  their  cou-     1868. 
pons,  are  conceded  to  belong  to  this  class  of  securities.    Term. 
The  bond  itself  is  payable  to  bearer  *'at  the  banking    ^^^^^ 
house  of  Duncan,  Sherman  &  Co.,  in  New  York,  on       v. 
or   before  the  Igt  day  of  July,   1872,  with  interest   wealth, 
thereon  at  the  rate  of  six  per  centum  per  annum^  pay-        L  *  ^^ 
able  half-yearly  at  the  said  banking  house  on  the  first 
of  January  and  the  first  of  July  in  each  year,  from 
the  date  of  this  bond,  and  until  the  principal  be  paid, 
on  presenting  to  the  said  banking  house  the  proper 
coupon  hereunto  affixed."     The  coupon  is  in  s^ pecu- 
liar form;  it  is  not,  as  is  most  usual,  a  mere  warrant, 
ticket  or  memorandum  for  such  an  amount,  payable 
at  a  certain  place  and  time.     In  my  view  of  this  case, 
the  legal  nature  of  this  coupon  constitutes  the  very 
gist  of  this  controversy.     I  shall,   therefore,  be  ex- 
cused, for  illustrating  it  by  comparison  of  forms  taken 
from  adjudged  cases.      In  Woods  v.  Lawrence  Coufdy^ 
1    Black's  U.   S.  K.  3S6,  it  was  nothing  more  than  a 
memorandum  of  the  interest  due,  and  of  the  time  and 
place  of  payment.     It  was  in  this  form  : 

'*Lawrenck  Col  NT  v. 
''Warrant  No.  37,  for  thirty  dollars, 

*' Being  for  six  months  interest  on  bond  No.  ,  pay- 
able on  first  day  of  January,  A.  D.  1873,  at  the  office 
of  the  Pennsylvania  Eailroad  Company,  in  the  city  of 
Philadelphia. 

''|;30.  ,  Clerkr' 

Here  there  was  a  precise  stipulation  of  the  amount, 
and  of  the  time  and  place  of  payment. 

The  Wheeling  coupon,  it  « ill  be  seen,  materially 
differs  from  this;  it  is  more  like  that  given  in  the 
case  of  Sheboygan  County  v.  Parker^  3  Wall.  U.  S. 
E.  93.  There,  it  was  said,  "the  interest  warrants  or 
coupons  were  not  in  the  usual  form  of  promise  to  pay, 
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1868.     or  of  declarations  that  so  much  money  was  due  the 

Terao.    bearer  at  the  semi-annual  dates,  but  were  drafts  by 

~      ~  'Lewis  Curtis,  President  of  the  Board  of  the  Shebov- 
Arents  ' 

V.       gan  Railroad  Commissioners,'  on  the  treasurer  of  the 

w^Uh.   county  of  Sheboygan,  in  favor  of  the  bearer  for  so 

756]        much,  and  was  signed  by  Williams  as  'secretary.'  '* 

The  resord  in  this  case  gives  us  a  sample  of  the  TThed- 

ing  coupons,  and  it  is  as  follows  : 

'* Coupon,  city  of  Wheeling,  guaranteed  by  the  State 
of  Virginia.  Duncan,  Sherman  &  Co.,  of  Xew  Yort 
will  pay  to  the  bearer  thirty  dollars,  the  half-yearly 
interest  on  Wheeling  bond  269,  due  1  January,  lSt>7. 

''$30.  M.  Nelson,  Mayor, 

This  is  clearly  a  check  on  a  banking  house,  nor  is  any 
time  appointed  for  its  presentation.  The  date  speci- 
fied merely  designates  what  half-yearly  interest  con- 
stitutes the  amount  of  the  checli .  It  is  not  a  draft  on 
this  house  to  pay  on  1  January,  1867,  to  bearer, 
thirty  dollars,  being  the  half-yearly  interest  doe  on 
that  day ;  but  it  is  like  all  other  checks,  payable  on 
presentation,  without  the  appointment  of  any  day 
therefor,  and  the  concluding  phrase  of  the  check  is 
merely  designed  to  make  it,  when  paid,  a  voucher  fcr 
the  discharge  of  the  half-yearly  interest  due  on  1  Jan- 
uary, 1867. 

The  city  of  Wheeling,  when  enabled  by  the  act  of 
20th  March,  1848,  to  secure  the  State's  guarantee 
upon  her  bonds  as  the  means  of  making  and  securing 
her  subscription  to  the  capital  stock  of  the  Baltimore 
and  Ohio  Railroad  Company,  did  not  avail  therecrf 
until  after  the  passage  of  the  act  of  29th  March,  1S5I, 
* '  authorizing  the  issue  of  coupon  bonds. ' '  This  policy 
was  doubtless  dictated  by  the  advantages  found  to  at- 
tend this  form  of  securities.  By  virtue  of  this  change, 
two  points  were  gained  tending  to  facilitate  the  nego- 
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tiability  and  marketable  value  of  these  securities:  fivBt^  1868. 
by  making  the  principal  and  interest  payable  at  places  Tern., 
more  eligible  than  that  of  their  emission;  ^vA  secondly ^  '^  ~ 
by  attaching  interest  coupons,  which,  upcn  being  sev-  v. 
ered  from  the  bond,  admitted  of  an  independent  and  wealth. 
separate  circulation.  It  is  to  be  presumed,  therefore,  [757 
that  the  city  of  Wheeling,  in  awaiting  this  act  and 
framing  its  securities  thereby,  had  a  special  object  in 
view ;  and  that  was,  to  conform  them  to  the  wants  of 
trade,  and  endue  them  with  the  attributes  of  the  most 
favored  commercjial  paper.  This  was  accomplished 
by  selecting  the  city  of  New  York  as  the  place  of  pay- 
ment, and  patting  the  coupons  in  the  shape  of  checks 
upon  one  of  the  leading  banking  firms  of  that  city. 
This  was  doubtless  eflfected  by  special  treaty  with  these 
bankers,  who,  either  out  of  funds  to  be  provided  by 
the  city  of  Wheeling  or  advanced  by  themselves, 
agreed  to  pay  these  coupon  checks  or  drafts  when 
presented.  These  securities,  therefore,  possessed  all 
the  additional  value  to  be  derived  from  their  redeema- 
bility  in  the  great  centre  of  national  exchanges,  and 
the  premium  they  would  bear  on  this  account,  in  the 
more  distant  markets  3f  the  States.  It  was  readily 
foreseen  that  from  this  cause  the  coupons  especially 
would  become,  for  small  sums,  a  convenient  form  of 
Northern  exchange,  and,  in  fact,  possess  the  faculty  of 
a  uniform  currency  at  a  time  when  the  different  values 
of  bank  notes  made  such  paper  most  desirable  for  cir- 
culation. Had  these  bonds  been  payable  in  the  usual 
form  by  Wheeling,  and  the  coupons,  mere  warrants 
for  the  interest,  it  is  needle^  to  say  how  much  their 
value  would  have  been  affected  and  their  circulation 
restricted  by  such  a  condition-  Upon  these  instrc  - 
ments  the  guarantee  of  the  State  has  been  impressed 
according  to  the  import,  and  in  the  very  terms  of  the 
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1868.     act  authorizing  it.     Now,  then,  if  Wheeling  has  de- 
Term,     rived  particular  advantages  from  the  form   she  has 


■"7  ~  chosen  to  give  to  her  securities,  and  the  inducements 
V.  she  has  thereby  oflfered  the  public  to  deal  in  them,  it 
wealth,  is  neither  for  her  nor  her  guarantor  to  escape  legal 
liabilities  arising  out  of  the  special  nature  of  her  con- 
tract \^ith  her  creditors  or  those  who,  as  bona  fide 
holders,  stand  in  theii  stead  and  possess  their  rights, 

758J  The  coupons,  that  form  the  subject  of  this  contro- 

versy, were  for  the  amounts  of  semi-annual  interest 
falling  due  1st  of  January  and  July,  1862,  1st  of  Jan- 
uary and  July,  1863,  and  the  1st  of  January,  1864. 
They  had  been  paid  and  taken  in  by  the  State,  and 
afterwards  abstracted  from  the  oflSce  of  the  Second 
Auditor.  In  November,  1864,  the  appellant,  not 
L  no  wing  tnat  they  had  been  abstracted  from  said  office, 
bought  them  of  the  Farmers  Bank  of  Virginia,  and 
thus  became  the  bona  fide  holder  of  them  for  value, 
tender  this  state  of  facts,  the  appellant's  title  to  re- 
covery would  be  clear  if  it  were  not  for  question  that 
has  been  raised  that  these  coupons  were  overdue^  and 
thus  open  to  equities  existing  between  the  original 
parties.  As  to  the  principle  of  law  involved,  there  is 
no  dispute.  In  Fowler  v.  Brandy^  14  Peters'  R.  318, 
it  is  said,  ''a  note  overdue  or  a  bill  dishonored  is  a  cir- 
cumstance of  suspicion  to  put  those  dealing  for  it  after 
wards  on  their  guard,  and  ia  whose  hands  it  is  open 
to  the  same  defences  it  was  in  the  hands  of  the  holder 
when  it  fell  due.  After  maturity  such  paper  cannot  be 
negotiated."  To  the  same  purport  is  our  decision  m 
Davis  V.  Miller ^  14  Gratt.  1.  But  when  were  these 
coupons  mature  ?  It  has  been  assumed  that  the  date, 
by  which  the  half-yearly  interest  was  designated  as 
due,  and  for  which  the  coupon  was  given,  was  also 
the  date  of  its  maturity.     But  I  have  heretofore  en- 
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deavored  to  show  that  such  is  cot  the  case.  A  slight  1868. 
attention  to  the  wording  of  the  coupon,  satisfactorily  Term, 
dispels  that  false  gloss.  But  resort  is  then  had  to  the  "^^^^ 
body  of  the  bond,  to  prov^  that  such  is  the  meaning  v. 
of  the  coupon.  They  aie  treated  as  inseparable;  and  wealth. 
it  is  contended  that  one  must  be  explained  by  the 
other.  While  I  hold  them  to  be  distinct,  and  differ- 
ently framed  so  as  best  to  subserve  heir  respective  ends, 
I  concede  the  propriety  of  construing  them  as  a  whole. 
Let  us,  then,  examine  the  bond,  and  ascertain  from 
its  language  whether  the  payment  of  interest  is  con-  [759 
fined  to  the  half-yearly  dates;  or  whether  it  is  not 
made  to  depend,  as  I  contend,  upon  ^Hlie  presentation 
of  the  proper  coupony  These  are  the  words:  **"  ith 
interest  thereon  at  the  rate  of  six^^r  centum  per  an- 
num^ payable  half-yearly  at  the  said  banking-house  on 
the  1st  of  January  and  1st  of  July  in  each  year  from 
the  date  of  this  bond,  and  until  the  principal  be  paid, 
on  presenting  to  the  said  banking-house  the  proper  cou- 
pon hereunto  ajfixed.^'^  We  must  give  a  consistent  in- 
terpretation to  the  whole  phrase;  it  would  scarcely  be 
reasonable  to  treat  the  condition  of  presentation  as  sur- 
plusage; therefore,  we  must  hold  it  as  meaning  that 
while  the  interest  is  due  as  described,  it  is  not  to  be 
paid  but  upon  ^Hhe  presentation  of  the  proper  coupon^ 
My  understanding  of  the  coupon,  then,  corresponds 
exactly  with  the  construction  1  place  upoD  the  bond. 
Whether,  therefore,  I  consider  the  bond  or  coupon 
separately  or  construe  them  together,  I  am  constrained 
to  believe  that  the  latter  is  neither  more  nor  less  than 
a  check,  draft  or  bill  of  exchange,  payable  on  demand. 
These  three  terms  denote  very  nearly  the  same  thing; 
and  so  far  as  any  important  legal  consequences  follow, 
may  be  deemed  convertible  terms.  Thus,  in  Keenew 
Beard,  98  Eng.  C.  L.  R.  371,  it  was  held,  that '  'a cheek 
Vol.  xviii — 102 
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1868.      on  a  baiiker  payable  to  bearer,  was  a  negotiable  instru- 

Term.     "lent,  and  passed  by  endorsement  so  as  to  entitle  the 

~      ~  holder  to  sue  the  endorser  thereon  as  in  a  case  of  a  bill 

A  rents 

V.  of  exchange  *'  Erie  C.  J.  said  'a  check  ip  strongly 
wealth"  analogous  to  a  bill  of  exchange  in  many  respects.  It  is 
drawn  upon  a  banker,  and  though  in  practice  the  banker 
does  not  accept  the  draft,  he  might,  for  aught  I  know, 
do  so.  A  check  has  also  some  of  the  incidents  of  a  bill 
of  exchange,  if  not  all,  as  in  respect  of  its  passing  by 
delivery,  and  aJfiO  in  renpect  of  a  bona  fide  holder  tak- 
ing it  for  calve  having  a  better  title  than  the  pers(fH 
76i)]  froin  whom  he  received  it ' '  Byles  J.  is  more  discrimi- 
nating in  his  language;  he  says,  *'I  conceive  that  a 
check  is  in  the  nature  of  an  inland  bill  of  exchange 
payable  to  the  bearer  on  demand.  It  has  nearly  all 
the  incidents  of  an  ordinary  bill  of  exchange.  In  one 
thing  it  differs  from  a  bill  of  exchange  :  it  is  an  ap- 
propriation of  so  much  money  of  the  drawer's  in  the 
hands  of  the  bank  on  whom  it  is  drawn  for  the  pur- 
pose of  discharging  a  debt  or  liability  to  a  third  per- 
son; whereas  it  is  not  necessary  that  there  should  be 
money  of  the  drawer's  in  the  hands  of  a  drawee  or  a 
bill  of  exchange.  There  is  another  difference  between 
the  two  instruments  :  in  case  of  a  bill,  the  drawer  is 
discharged  by  default  of  due  presentment;  but  in  the 
case  of  a  check,  the  drawer  is  not  discharged  by  delay 
of  presentment,  unless  it  be  shown  that  he  has  been 
prejudiced  thereby;  for  instance,  by  failure  of  the 
banker,  on  whom  it  is  drawn.  In  all  other  respects, 
a  check  is  precisely  like  an  inland  bill  of  exchange.'^ 
The  principles  of  these  decisions  have  been  closely  fol- 
lowed in  our  American  courts.  In  Crnger  v.  Ann- 
strong  and  Barnwall^  3  Johns.  Cas.  5,  it  was  held  that 
a  check,  like  a  bill,  should  be  presented  for  payment; 
and  the   following  language  was  employed   by   the 
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judges  :  Ratclitfe  J. — '*  A  check,  though  generally  re-  1868. 
oeivedascash,  when  given  in  payment,  is,  in  form  and  Term, 
reality,  a  bill  of  exchange.  It  possesses  all  the  re-  ^^^^ 
quisites  of  a  bill,  and  has  been  so  treated.  It  has  •  v. 
been  held  to  be  negotiable,  and  may  be  declared  upon  wealth. 
as  a  bill  of  exchange.  (Chitty  16;  7  T.  R.  423.)  The 
draft  itself  implies  that  payment  is  to  be  demanded  of 
the  drawees.  The  person  who  takes  it  receives  it  on 
that  condition.  It  is  accoidingly  considered  not  us 
due  from  drawer,  until  such  demand  has  been  made  and 
drawee  refuse  payment."  Kent  J.  — *'  A  check  is  not 
due  until  demanded,  and  even  independen  t  of  autho!  ity , 
I  consider  this  to  be  the  import  and  nature  of  the 
agreement.  The  drawer  undertakes  specially  that  [761 
the  money  shall  be  paid  by  the  person  on  whom  the 
check  is  dra^vn,  and  the  money  is  supposed  to  be  ap- 
propriated for  that  purpose  in  the  drawee's  hand.  It 
would  be  unreaonable  and  contrary  to  the  agreement 
for  the  holder,  instead  of  resorting  to  the  fund  in  the 
hands  of  the  drawee,  to  make  his  demand  promptly 
and  in  the  first  instance  of  the  drawer  himself.  The 
drawer  may  not  have  the  means  of  payment,  except 
from  the  fund  pointed  out,  and  that  fund  may  be  at  a 
distance,  and  in  the  mean  time  his  credit  vsill  suffer  by 
drawing  a  check  which  he  cannot  instantly  pay.  He 
must  not  be  understood  as  promising  to  pay,  except 
upon  the  default  of  the  drawee;  and  as  Ch.  J.  Holt 
observed  in  Tassell  and  Lee  v.  Lewis^  (1  Ld.  Raym. 
743,)  if  the  payee  does  not  like  the  check  or  that 
mode  of  payment,  he  ought  to  refuse  it;  but  Laving 
accepted  it,  it  is  at  his/^<gW/." 

I  have  thus  given  at  some  length  these  juridical  ex- 
positions of  the  nature,  and  function,  and  incidents  of 
checks  or  drafts  on  bjinkers,  because  I  deemed  every 
sentence  thereof  as  having  an  important  bearing  and 
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1868.     shedding  light  upon  our  present  enqniry.     I  do  not 
Term,    think  it  can  be  successfully  denied  that  these  coupons 

"T  ~  belong  to  this  class  of  negotiable  instruments;  and  if 
V.  so,  it  follows,  from  these  authorities,  that  thex*^  csLn- 
wealth. *D<^t  be  deemed  due  untU  demanded.  Parsons,  in  his 
treatise  on  Notes  and  Bills,  vol.  1,  p.  261,  suggests 
the  propriety  of  substituting  fo*'  the  usual  phrase 
**after  maturity,"  (and  I  may  add  '^overdue^^'')  the 
more  descriptiv^eoneof  'after  dishonor;''  because,  as 
he  says,  ''dishonor  and  non-payment  at  maturity  are 
not  necessarily  the  same  thing  :  a  note  on  demand  is 
mature  and  demandableat  once,  but  is  not  dishonored 
until  a  reasonable  period  of  non-payment  has  elapsed." 
Adopting  this  language,  then,  as  more  suitable  to  this 
class  of  commercial  paper,  let  us  ascertain  when  this 
coupon  should  be  considered  dishonored.     Parsons,  in 

762]        his  treatise  already  mentioned,  after  laying  down  the 
general  principle  'that  bills  or  notes  payable  on  de- 
mand have  no  definite  time  at   which  non-payment 
,  operates  dishonor,"  proceeds  to  state  "that  a  reason- 

able time  must  elapse  before  mere  non-payment  dis- 
honors the  bill  or  note.  What  is  this  time,  has  not 
been,  and  cannot  be,  fixed  by  any  definite  and  precise 
rule.  One  day's  delay  of  paper  on  demand  certainly 
would  not  dishonor  it;  five  years  would.  And  in  each 
case,  how  many  days,  or  weeks,  or  months  are  requi- 
site for  this  effect,  must  depend  upon  the  test  whether 
so  long  a  time  has  elapsed  that  it  must  be  inferred 
from  the  particular  circumstances  and  general  conduct 
of  business  men,  both  of  which  should  be  considered, 
that  the  paper  in  question  must  have  been  intended 
to  be  paid  within  this  period,  and  if  not  paid  must 
have  been  refused."  This  position  is  fortified  by  a 
great  number  of  cages,  which  he  cites  to  show  that  no 
definite  time  can  be  fixed  to  predicate  dishonor  of 
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mere  failure  of  demand :  and  that  everv  case  must  be     1868. 
decided  on  its  circumstances,  as  tending  to  forbid  or    xem. 


excuse  the  ordinary  diligence.     In  Barongh  v.  White^  "~" 
4  Barn.  &  Cress.  3L'5,  (10  Eng.  C.  L.  R.  345,)  Little-       v"  ^ 
dale  J.  speaks  of  the  promissory  note  in  that  case  as  wealth. 
^* intended  to   be  a  contiriuing  security  ;  and  that  we 
could  not  treat  it  as  overdue  without  evidence  of  pay- 
ment having  been  demanded  and  refused."     So  in 
Brooks  V.  Mitchell,  9  Mees.  &  Welsh.  R.  15,  Parke 
J.  uses  the  same  term  in  declaring  ''that  a  promissory 
Qote,  payable  on  demand,  is  intended  to  be  a  co7iti?iu- 
ing  security. 

Upon  reason  and  authority,  and  the  design  of  the 
contract,  therefore,  I  consider  these  coupons,  being 
drafts  payable  on  demand,  as  continuing  securities, 
and  intended  to  perform  the  function  of  bank  notes. 
We  all  know  that  like  coupons  constituted  in  fact  a 
very  convenient  currency,  and  were  frequently  passed 
as  such  ic  the  channels  of  exchange  between  the  South 
and  North.  What  circumstance  of  suspicion,  then,  [763 
should  have  arrested  the  attention  and  challenged  the 
scrutiny  of  the  purchaser  in  this  case  ?  It  was  not 
the  fact  of  dishonor,  because  he  well  knew  that  from 
the  existing  sta.te  of  war  they  could  not  have  been 
presented  for  payment,  and  that  any  effort  to  collect 
them  during  the  war  was  an  offence  against  beligerent 
rights  and  positive  enactirents.  Their  chief  value 
consisted  in  their  being  <^ Northern  funds,'"  which 
might  be  lield  up  during  hostilities  and  await  collection 
at  the  end  of  the  war.  There  was  no  mark  upon  them 
to  show  that  they  had  ever  been  paid  or  in  the  posses- 
sion of  the  guarantor.  The  State  slept  upon  her  loss 
and  gave  no  public  notice  of  it  till  the  year  succeeding 
the  appellant's  purchase  of  them.  They  were  offered 
for  sale  by,  and  bought  from,  one  of  the  State  banks 
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1868.     and  state  depositaries — a  circumstance  peculiarly  fitted 

Term.    ^  satisfy  the  dealer  of  the  unquestionable  validity  of 

~~"~"  the  title.     The  bona  fides  of  the  holder  is  expressly 

V.       found  by  the  agreed  statement  of  facts.     Under  such 
Common-    •  .  t  •  c  j       c  • 

wealth-  Circumstances  I  can  conceive  of  no  grounds  of  suspi- 
cion, or  requirement  of  law  exacting  of  the  buyer  any 
precaution  beyond  that  which  he  took,  or  subjecting 
him  to  any  equities  which  the  State  may  have  against 
the  embezzler  of  these  notes. 

But  it  may  be  objected  that  in  ray  treatment  of 
these  coupons,  as  contin  uing  securities^  I  am  extend- 
ing the  liability  of  the  State  beyond  her  actual  engage- 
ment. But  such  is  net  the  case.  She  must  stand  to 
the  terms  of  her  agreement.  Her  faith  is  pledged 
*'for  the  punctual  payment  of  the  interest  and  the  ul- 
timate redemption  of  the  principle  sum  of  money  ap- 
pearing due  by  the  above  bond,  according  to  the  terms 
therein  specified."  What  were  ^^the  Urms  specified'' 
as  to  payment  for  interest  ?  Clearly,  that  it  should 
be  effected  by  draits  on  Duncan,  Sherman  &  Co.  of 
New  York,  payable  on  demand  to  bearer.  If,  there- 
fore, there  is  this  capacity  of  negotiability  and  circula- 
764]  tion  impressed  upon  these  coupons,  it  resulted  from 
the  contract  of  the  city  of  Wheeling,  from  which  she 
derived  commensurate  advantages,  and  which  the  State 
has  f.hosen  to  endorse  with  her  guaranty. 

I  think  it  must  be  admitted  that  if  the  appellant  has 
to  bear  this  heavy  loss,  it  is  very  much  due  to  official 
neglect  in  failing  to  indicate  by  some  mark  her  redemp- 
tion of  these  coupons,  and  promptly  warning  the  pub- 
lic of  their  abstraction.  There  is  no  pretence  of  any 
''mala  fid/'s'^'  on  ihe  part  of  this  holder;  be  is  con- 
ceded to  be  innocent  and  a  purchaser  for  value;  and 
hence,  in  view  of  the  State's  ofticial  neglect,  1  pre- 
sume, she  can  only  be  relieved  from  this  responsibility 
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or  recovery  by  some  ioexorable  rule  of  law,  and  that     1868. 
is  now  said  to  be  found  in  this  doctrine  of  *  ^overdue,' ^     Term. 
1  have  endeavored  to  show  by  reasoning  and  authority  ""^^j^ 
that  it  is  not  applicable  to  these  coupons;  and  that  it       v. 
is  due  alike  to  the  contract  of  Wheeling  and  the  guar-   wealth, 
anty  of  the  State  to  maintain  their  negotiability  till 
after  presentation.     It  is  expressly  found  that  thr^y 
weie  presented  within  a  reasonable  time  after  the  re- 
storation of  commercial  intercourse  between  Richmond 
and  New  York;  and  I  ara  clear  that  the  existence  of 
the  war  was  a  fact  releasing  the  holder  from  the  duty 
of  presentation  during  its  continuance. 

For  these  reasons  I  am  constrained,  though  with 
diffidence,  to  dissent  from  the  affirmance  of  the  judg- 
ment below. 

JoYNEs,  J.  This  proceeding  was  instituted  under 
the  provisions  of  tne  Code  which  authorize  proceedings 
against  the  Commonwealth  by  '*any  person  having 
any  pecuniary  claim  against  the  Commonwealth  upon 
any  legal  ground."  Code  ch.  45,  §  11,  ch.  40,  §  1. 
The  claim  is  founded  upon  the  guaranty  of  the  Com- 
monwealth, 'indorsed  by  the  treasurer  upon  certain 
bonds  of  the  city  of  Wheeling.  It  is  objected,  on  be-  [765 
half  of  the  Commonwealth,  that  the  guaranty  thus  en- 
dorsed was  not  authorized  by  the  act  of  March  20, 
1848,  in  pursuance  of  which  it  purports  to  have  been 
made,  because  the  obligations  on  which  the  guaranty 
was  endorsed  are  not  * 'bonds,"  in  the  strict  common 
law  sense,  and  because  they  are  not  made  payable  to 
the  Baltimore  and  Ohio  liailroad  Company.  There  is 
nothing  in  either  of  those  grounds.  The  act  of  March 
20,  1848,  authorized  the  treasurer  to  endorse  the 
guaranty  of  the  ('ommon wealth,  in  a  prescribed  form, 
**upon  the  bonds  of  said  city  [of  AVheeling]  to  be  exe- 
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1868.     ciited  in  payment  of  her  subscription"  to  the  stod[of 
Term.     ^^^  Baltimore  and  Ohio  Railroad  Company,  to  the 

~T  r~  amount  of  $500,000.  Before  the  guaranty  authorized 
V.  by  this  act  was  endorsed,  the  act  of  March  29,  1851, 
wealth,  ^'as  passed,  by  the  third  section  of  which  it  was  pro- 
vided, that  **aDy  company  or  corporation  authorized 
by  law  to  issue  bonds  to  be  guaranteed  by  this  State, 
and  which  have  not  been  issued,  may  attach  coupons 
thereto,  and  make  the  money  and  interest  owing  upon 
such  bonds,  payable  at  such  place  or  places  in  the 
United  States  or  elsewhere  as  the  company  or  corpora- 
tion may  select."  This  section,  literally  construed, 
only  authorizes  coupons  for  interest  to  be  attached  to 
the  bonds  guarantied,  and  does  not  authorize  the  bonds 
themselves  to  bo  made  payable  to  fhe  holder,  or  trare- 
ferable  by  delivery.  But  this  section  rnnst  be  con- 
strued with  reference  to  that  which  imncediately  pre- 
cedes it,  by  which  provision  is  made  for  the  issue  of 
bonds  payable  to  the  holder,  with  coupons  for  int^est 
transferable  by  deliverv%  for  money  lK>rrowed  for  the 
State  by  the  Board  of  Public  Works.  This  aci  was 
the  first  which  provided  lor  the  issue  of  what  are  now 
known  familiarly  as  ** coupon  bonds."  Constroiiig 
the  third  section  in  connection  with,  and  with  refer- 
ence to,  the  second,  it  authorized  bonds  which  were  to 
be  guarantied  by  the  State  to  be  issued  in  the  form 

706]  of  ^'coupon  bonds,"  that  is  to  say,  payable  to  such 
person  as  might  be  the  holder,  and  with  coupons  for 
interest  transfeiable  by  delivery.  And  such  was  tnc 
construction  ))ut  upon  this  section  in  practice. 

The  act  of  March  20,  184S,  did  not  require  that  the 
bonds  should  be  made  payable  to  the  Baltimore  and 
( )hio  Kailroad  Company.  The  subscription  of  M'hed- 
ing  was  to  be  paid  to  the  company  in  bonds  of  the  city, 
guarantied  by  the  State,  but  whether  the  bonds  stK^ild 
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be  made  payable  to  the  company  was  left  to  be  ar-     18(>8. 
ranged  between  the  city  and  the  company.     But  if    Term. 

there  could  be  any  doubt  on  this  point  under  the  act  ~      ~ 

•^  '^  A  rents 

of  March  20,  1848,  there  can  be  none  under  the  act  v. 
of  March  29,  1851,  which  provided  for  bonds  payable  wealth. 
to  the  holder.  I  conclude,  therefore,  that  the  treasu- 
rer was  fully  authorized  to  endorse  the  guaiantv  of 
the  State  on  these  bonds.  And  the  Legislature,  by 
the  act  of  January  10.  18t)7,  recognized  the  validity 
of  the  guaranty. 

The  act  of  March  29,  1851,  interns,  makes  the 
coupons  ''transferable  by  delivery,"  but  does  not,  in 
terms,  make  the  bonds  themselves  ''transferable  by 
delivery."  This,  however,  is  implied  in  the  provision 
that  they  shall  be  "payable  to  the  holder,"  the  ob- 
vious intent  being  that  they  shall  be  payable  to  such 
person  as  may,  from  time  to  time,  be  the  holder. 
These  bonds,  therefore,  as  vvell  as  the  coupons,  pass 
from  hand  to  hand  by  delivery.  And  it 'has  been 
held,  in  numerous  cases,  by  the  Supreme  Court  of  the 
United  States,  and  by  the  highest  courts  of  many  of 
the  States,  that  such  bonds  and  coupons  are  negotiable 
instruments,  "having  all  the  qualities  and  incidents  of 
commercial  paper."  117/ ^7^  v.  Verm,  cfc  Mass.  R.  R. 
Co..  21  How.  U.  S.  R.  575;  Mercer  County  v.  Hacket. 
1  Wall.  U.  S.  R.  83;  Gilpcke  v.  City  of  Duhuque,  lb. 
175;  Meyer  v.  City  of  Muscat ine^  lb.  384;  Murray 
V.  Lardner,  2  Wall.  U.  S.  R.  110:  Thomson  v.  I^e 
County^Z  Wall.  V  8.  R.  327;  Sf/j^ervisors  v.  Schenck^  rjgy 
5  Wall.  U.  S.  R.  772.  See  the  cases  in  State  courts 
cited,  1  Smith's  L.  Cas.  5th  ed.  605;  2  Am.  L.  Reg. 
N.  S.  iy\^^\  Beaver  County  v.  Ariastnmfj^  44  Penn. 
R.  03. 

It  is  also  held,   that  a  coupon  may  be  negotiated 
after  it  has  been  separated  from  the  bond,  and  that 
Vol.  xviii — 103 
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1868.     the  holder  of  a  coupon  may  recover  upon  it  without 

Tem.    producing  the  bond  to  which  it  was  attached,  and 

""■; without  beinc:  interested  in  it.      Commissioners  Knox 

A  rents  ^ 

V.        County  V,  AspinwaU,  21  How.  U.  S.  R.  539;    Thomp- 

^weaSr"*^^  V.   Lee   County,   3   Wall.   IT.    S.  E.  327:   Beaver 
Comity  V.  Armstronff,  44  Penn.  R.  63. 

In  considering  the  title  of  the  plaintiff  to  the  cou- 
pons on  which  this  proceeding  is  founded,  we  must, 
therefore,  apply  the  principles  which  belong  to  bills 
of  exchange  and  negotiable  notes. 

The  guaranty  of  the  State  was  given  in  order  to  pro- 
mote the  credit  of  the  bonds.  The  fiora  of  the  bonds 
indicates  that  they  were  designed  to  be  put  upon  the 
market  They  were  not  only  to  be  sold  in  the  first 
mstance,  but  to  circulate  from  hand  to  hand  by  subse- 
quent sales.  The  guaranty  was  intended  to  promote 
the  credit  of  the  bonds  upon  all  of  these  sales,  and  to 
enure  to  the  benefit  of  each  holder  of  a  bond  and  of 
holder  of  a  coupon,  from  time  to  time,  to  the  extent 
of  his  claim. 

This  is  the  plain  intention  of  the  guaranty,  but  how 
the  holder  of  a  bond  or  coupon  is  to  avail  himself  of  it 
is  a  question  of  more  difficulty.  The  right  to  enforce 
the  guaranty  may  not  pass  to  eacli  successive  holder 
of  a  bond  or  coupon,  so  as  to  entitle  him  to  maintain 
an  action  at  law  upon  it  in  his  own  name.  It  is  even 
held,  that  a  guaranty  endorsed  on  a  negotiable  note 
is  not  negotiable  along  with  the  note,  so  as  to  entitle 
an  endorser  of  the  note  to  sue  en  it  at  law  in  his  own 
name.  1  Am.  L.  Ca.  ed.  1801.  And  perhaps  there 
may  be  greater  difficulty  in  holding  that  the  guaranty 

768]  in  this  case  passes,  as  a  negotiable  instrument,  along 
with  every  bond  and  coupon,  since  by  the  transfer  of 
a  bond  and  of  the  coupons  upon  it,  to  different  per- 
sons, the  contract  of  guaranty  endorsed  on  the  bond 
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may,  in  effect,  be  severed  into  parts,  and  enure  to  the     1868. 
benefit  of  several  peisons.     We  need  not  decide  that    Term, 
question,  however.     Foi   if  the  contract  of  guaranty  ~     ~ 
is  not  negotiable  at  law  along  with  the  bond  and  cou-       v. 
pons,  it  is  assignable  in  equity,  and  an  interest  in  it   wealth, 
passes  in  equity  to  each  successive  holder  of  a  bond  or 
coupon.      And   in    this   petition   it   is   not   material 
whether  the  title  of  the  plaintiff  is  such  as  would  com- 
monly be  enforced  at  law  or  in  equity. 

In  order  to  give  effect  to  the  manifest  intention  of 
the  parties,  the  right  to  enforce  the  guaranty,  unless 
lost  by  laches  or  otherwise,  must  be  held  to  be  ico -ex- 
tensive with  the  right  to  enforce  payment  of  a  bond 
or  coupon.  The  guaranty,  as  an  accessory  to  the 
bond  or  coupon,  follows  it  and  adheres  to  it  in  equity, 
and  the  right  to  enforce  the  guaranty  must  be  deter- 
mined by  the  right  to  demand  payment  of  the  bond  or 
coupon.  If,  therefore,  the  plaintiff  is  the  lawful 
owner  of  the  coupons,  and  entitled  to  enforce  the  pay- 
ment of  them,  he  is  entitled  to  enforce  the  guaranty, 
and  cannot  be  defeated  by  any  equities  that  do  not 
affect  his  claim  upon  the  coupons.  And  if  he  cannot 
recover  upon  the  coupons,  he  cannot  enforce  tne 
guaranty. 

That  the  ordinary  rule  applicable  to  equitable  as- 
signments may  thus  be  controlled  by  the  intention  of 
the  parties,  and  in  oider  to  carry  that  intention  into 
full  effect,  is  sustained  by  the  case  of  the  Affra  <j& 
Md-sierman^s  B(ml\  2  Law.  Rep.  Ch.  Ap.  397,  de- 
cided in  1867  by  the  Court  of  Appeal  in  Chancery. 
The  A.  &  M.  Bank  gave  to  Dickson,  Tatham  &  Co. 
a  letter  oi  creait  addressed  to  them,  authorizing  them 
to  draw  bills  upon  the  bank  to  a  certain  amount.  D. 
T.  &  Co.  drew  bills  accordingly,  and  sola  them  to  the 
agent  of  the  Asiatic  Banking  Corporation.     The  A.  &        rjeg 
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1868.     M.  Bank  having  failed,  the  Asiatic  Banking  Corpora- 
Term.     ^i^ii»  which  still  held  the  bills,  carried  in  a  claim  for 

~     ~"  the  amount  of  them  under  the  windiner-up  of  the  A. 
V.       &   M.    Bank.     The  claim  was  opposed  on  the  ground 

weaUb.  that  D.  T.  &  Co.  were  indebted  to  the  A.  &  M.  Bank 
in  an  amount  exceeding  what  was  due  on  the  bills. 
The  argument  was,  that  there  was  no  contract  except 
with  D.  T.  &  Co.,  and  the  Asatic  Banking  Corporation 
could  only  claim  as  equitable  assignees,  and  subject  to 
the  state  of  account  between  the  bank  and  D.  T.  & 
Co.  But  the  Lords  Justices  held,  that  che  intention 
was,  that  persons  taking  bills  on  the  faith  of  the  let- 
ter of  credit  should  have  the  absolute  benefit  of  the 
undertaking  contained  in  it,  without  reference  to  any 
collateral  or  cross  claims,  and  allowed  the  claim  of  the 
Asiatic  Bankirg  Corpoiation.  Lord  Cairns  (the  pres- 
ent Lord  Chancellor)  was  inclined  to  think,  that  upon 
the  offer  contained  in  the  letter  of  credit  being  ac- 
cepted and  acted  on  by  the  Asiatic  Banking  Corpora- 
tion, there  was  created  a  valid  and  binding  contract 
at  law  in  favor  of  said  corporation  against  the  A.  & 
M.  Bank.  This  case  was  approved  and  followed  in  //* 
re  Blakely  Co.,  3  Law  Rep.  Ch.  Ap.  154,  relating  to 
the  transfer  of  debentures  payable  to  bearer,  and  held 
not  to  be  negotiable  at  law,  but  only  assignable  in 
equity.  The  result  is,  that  the  rights  of  the  holder  of 
a  coupon,  in  respect  to  the  guaranty,  are  substantially 
the  same  in  this  case,  whether  we  hold  the  guaranty 
to  be  negotiable  or  not. 

The  contract  of  a  guarantor  is  collatei-al  and  sec- 
ondary. It  differs  in  that  respect,  generally,  from 
tlie  contract  of  a  surety,  which  is  direct.  And  in 
general  the  guarantor  contracts  to  pay  if,  by  the  exer- 
cise of  due  diligence,  the  debt  cannot  be  made  out  of 
the  principal  debtor,  while  the  surety  undertakes  di- 
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rectly  for  the  payment,  and  so  is  responsible  at  once,      1868. 
if  the  principal  debtor  makes  default.     As  was  said     Term. 


by  the  Supreme  Court  of  Pennsylvania,  the  surety  "is    ^ 
an  insurer  of  the  debt;  the  guarantor  is  the  insurer  ^    v. 
of  thu  solvency  of  the  debtor."     Krampfji  ex^xx,    wealth. 
Hatz's    ex'ors,   52   Penn.    R.  525;  Relgart  v.   White,        [^^^ 
lb.  438;  Hoffman  v.  Bechtel  lb.  11)0. 

But  while  this  distinction  exists,  in  general,  between 
the  contract  of  a  surety  and  the  contract  of  a  guaran- 
tor, we  must,  in  every  case,  look  to  the  terms  of  the 
guaranty  and  to  the  circumstances  under  which  it  was 
made,  to  ascertain,  by  the  rules  of  construction,  the 
character  and  extent  of  the  undertaking.  If  it  thus 
appears  to  have  been  the  intention  of  the  guarantor 
to  make  himself  liable  on  the  default  of  the  principle 
debtor,  without  the  use  of  the  ordinary  means  to  com- 
pel payment  by  him,  or  proof  of  his  insolvency,  he 
will  be  held  liable  accordingly.  Ilis  contract,  in  such 
a  case,  is  a  guaranty  of  payment,  or  of  punctual  pay- 
ment, by  the  princi))al  debtor,  and  not  nr  erely  a  guar- 
anty of  solvency,  or  of  ultimate  payment,  after  the 
usual  means  of  enforcing  it  are  employed.  In  this 
case  the  State,  by  the  contract  endorsed  on  the  bonds, 
guaranties  the  ^'punctual  payment  of  the  interest. " 
To  fix  the  liability  of  the  State,  therefore,  for  the  pay- 
ment of  any  coupon,  it  is  only  necessary  to  show  that 
the  city  of  Wheeling,  the  principal  debtor,  has  made 
default  in  its  ** punctual  payment,  '  according  to  the 
contract.  The  contract  provides  for  payment  by  Dun- 
can, Sherman  &  Co.  If  they  fail  to  pay  any  coupon 
upon  demand,  after  it  has  become  payable,  the  city 
has  made  default  in  "the  punctual  payment"  of  in- 
terest, and  the  State  is  liable  on  its  guaranty.  It  is 
not  necessary  that  payment  should  be  demanded  like- 
wise of  the  city  itself. 
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1868.         The  contract  of  a  guarantor  of  a  negotiable  instru- 
Term.     nient  differs  from  that  of  an  endorser  in  respect  to  the 

~T     ~  degree  of  diligence  incumbent  on  the  holder.     This 

V.       difference  is  thus  stated  in  Story  on  Prom.  Notes,  § 

wealth.   460:   **In  the  case  of  an  endorsement,  the  endorser 

771J  contracts  to  be  liable  to  pay  the  note,  in  case  of  its 
dishonor,  if  it  is  duly  presented  for  payment  to  the 
maker  at  its  maturity,  and  due  notice  is  given  to  him 
of  the  dishonor,  and  not  otherwise.  In  the  case  of  a 
guaranty,  the  rule  is  not  equally  strict;  and  the  guar- 
antor contracts  that,  upon  the  dishonor  of  the  note, 
he  will  pay  the  amount  upon  a  presentment  being 
made  to  the  maker,  and  notice  given  him  of  the  dis- 
honor within  a  reasonable  time;  and  this  reasonable 
time  is  ordinarily  measured  by  the  fact,  whether  by 
the  omission  to  make  due  presentment  at  the  maturity 
of  the  note,  and  to  give  him  due  notice  of  the  dishonor, 
he,  the  guarantor,  has  sustained  any  loss  or  injury. 
If  he  has,  then  he  is  exonerated  pro  tanto;  if  he  has 
not  sustained  any  loss  or  injury,  then  he  is  liable  for 
the  whole  note.  So  that  punctual  presentment  for 
payment  and  punctual  notice  to  the  guarantor  are  not 
indispensable  to  charge  him;  w^hereas  both  are  ordi- 
narily ir.dispensable  to  charge  the  endorser." 

The  contract  of  the  city  of  Wheeling,  the  perform- 
ance of  which  is  guarantied  by  the  State,  is  contained 
in  the  bond  to  which  the  guaranty  is  attached,  and 
to  which  it  refers.  It  stipulates  to  pay  the  principal 
sum  on  the  Istday  of  July,  1872,  at  the  banking- 
house  of  Duncan,  Sherman  &  Co.  of  New  York,  and 
to  pay  interest  thereon,  at  the  same  banking-house, 
on  the  1st  day  of  January  and  1st  day  of  July  of  each 
year,  ''on  presenting  to  the  said  banking-house  the 
proper  coupon  hereto  affixed. ' '  Thus,  there  arises  a 
liability,  under  the  bond,  on  the  1st  day  of  January 
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and  1st  day  of  July  ot  each  year,  to  pay  a  sum  equal     1868. 
to  six  DC  ODths'  interest  on  the  principal.     For  the  sake    Term 
of  convenience,  and  to   facilitate  the  collection  and  ~     ~ 
payment  of  the  interest  due  on  the  bond,  the  coupons       v. 
are  furnished  as  evidence  of  these  successive  liabilities,    wealth. 
They  are  the  evidence  of   title  to  demand  the  inte- 
rest; they  may  be  separated  from  the  bond  and  nego- 
tiated aj)art  from  it;  and  they  serve  the  purpose  of 
vouchers   when  the  money  is  paid  upon  them.     But       [772 
the  contract  for   the  payment  of  interest  is  in  the 
bond,  which  ascertains  and  defines  the  terms  of  that 
contract.     It  is  not  material  in  what  terms  the  coupon 
is  expressed,  so  that  it  answers  the  purposes  I  have 
mentioned.     Sometimes  they  contain  words  of  promise 
making  them  substantially  promissory  notes  in  them- 
selves.    Thus,  in  Thomson  v.  Zee  Count t/^  3  Wall.  U. 
S.  R.  327,  the  form  is  ''promise  to  pay  to  the  bearer, 
at  the  Continental  Bank  in  the  city  of  New  York, 
forty  dollars'   interest  on  bond  No. ."     Some- 
times they  are  in  the  form  of  a  mere  ticket,  or  token, 
or   ''mterest   warrant,"    as   it   is   called.     Thus,   in 
Woods  V.  Lawrence   County,  1    Black.   U.  S.  R.   360, 
the  coupon  is  in  this  form:  ** County  of  I^wrence — 

Warrant  No.  ,  for  thirty   dollars,  being  for  six 

months'  interest  on  bond  No.  ,  payable  on  the 

day  of at  the  ofl8ce  of  the  Pennsylvania 

Railroad  Company  in  the  city  of  Philadelphia."  In 
each  of  these  cases  the  coupon  is  furnished  as  evidence 
of  a  sum  due  on  the  bond  for  interest  at  a  particular 
time  and  place,  and  as  authority  to  the  holder  to  re- 
ceive it.  In  the  former  case  the  coupon  contains  an 
express  promise  to  pay  to  the  holder  the  sum  due  for 
interest,  and  may  be  declared  on  as  such.  In  the 
latter  case  it  contains  an  acknowledgment  of  liability 
to  pay  the  sum  to  the  holder,  from  which  the  law 
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1868.     will  apply  a  promise  to  pay  it.     In  either  case  the 

Teraa.    holder  may  iraintain  an  action  upon  the  coupon  with- 

~~;      ~  out  the  bond;  but  in  both  cases  he  receives  a  sum  dae 
Arente  ' 

V.       and  payable  according  to  the  terms  of  the  bond.     See 
wealth.    ^IcCoy  V.  County  of    Washiiigion.    7   Am.    L.    Keg'. 
193;  Maddox  v.  Grahara  (&  ah,  2  Met.   Ky.  K.  h^% 
Rose  V.  CHy  of  Bridgpart,  17  Conn.  R.  243. 

Whether,  therefore,  the  coupon  is  in  the  form  of  a 
promissory  note,  expressly  promising  to  p«y  the  sum 
due  on  the  bond  for  interest,  or  in  the  form  of  a  mere 
token  or  ticket,  indicating  the  sum  so  due,  it  answers 
773 1  substantially  the  same  purpose,  which  is  to  afford  to 
the  holder  evidence  cf  his  right  to  demand  what  is 
due  on  the  bond,  and  a  convenient  mode  of  collectmg 
it.  When  the  language  is  indefinite,  it  should  be  con- 
strued with  reference  to  this  object.  The  terms  of 
the  coupon  in  the  present  case  are  as  follows:  ''Cou- 
pon, city  of  W  heeling,  guarantied  by  the  State  of  Vir- 
ginia. Duncan,  Sherman  &  Co.  of  >^'ew  York  will 
pay  the  bearer  thirty  dollars,  the  half-yearly  interest 
on  W^heeling  bond,  [stating  the  number  of  the  bond,  | 

due 18 — ,"  [being  the  day  on  which  the  inte- 

est  represented  by  the  coupons  is  payable  by  the  terms 
of  the  bond.]  This  language  will  admit  of  uiflFerent 
constructions.  It  may  be  construed  as  a  bill  of  ex- 
change, or  as  a  checK  drawn  upon  funds  deposited 
w^ith  Duncan,  Sherman  cfe  Co.  as  bankers,  or  as  a 
mere  token  or  ticket,  indicating  the  sum  due  for  inte- 
rest on  the  bond  at  a  certain  time,  and  the  place  at 
which  the  holder  may  obtain  it.  If  we  construe  the 
coupon  as  a  bill  of  exchange,  and  as  affording,  in  that 
form,  a  separate  contract  for  the  payment  of  the  sum 
due  for  interest,  the  holder  must  deal  with  it  accord- 
ing to  its  nature,  and  make  due  presentment  and  de- 
mand, and  give  due  notice,  in  case  of  dishonor,  ac- 
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cording  to  the  law  applicable  to  bills  of  exchaoge.  ib68. 
The  contract  for  interest  as  expressed  in  the  coupon  Term, 
would,  in  that  case,  be  different  from  the  contract  for  ^^^^^ 
interest  expressed  in  the  bend,  and  would  give  rise  to  v. 
different  rights  and  liabilities,  though  due  and  pay-  wealth, 
able  at  the  same  time.  I  think,  however,  that,  for 
several  reasons,  these  coupons  should  not  be  regarded 
as  bills  of  exchange,  though  to  put  that  construction 
upon  them  would  not  alter  the  result  of  this  case.  1. 
They  are  not  intended  for  acceptance.  2.  They  are 
not  entitled  to  grace.  3.  They  are  drawn  on  bankers, 
and  against  funds  deposited  with  them,  if  they  are 
drafts  at  all,  and  are,  therefore,  checks,  rather  than 
bills,  in  the  strict  and  proper  sense.  In  re  Browri^  2 
Story's  R.  502.  4.  To  regard  them  as  bills  would  [774 
make  them  import  a  contract  varying  from  tnat  in 
the  bond,  and  impose  a  degree  of  diligence  on  the 
holder  not  in  conformity  with  the  general  understand- 
ing and  usage  in  respect  to  coupons.  A  coupon  should 
not  be  construed  so  as  to  produce  these  results,  unless 
its  language  manifestly  requires  such  a  construction. 
If  we  construe  these  coupons  as  mere  tokens,  or  tickets 
or  interest  warrants,  indicating  the  times  and  places 
when  and  where  certain  sums  will  be  due  and  payable 
for  interest  on  the  bond,  we  satisfy  the  language  in 
which  they  are  expressed,  and  make  them  consistent 
with  the  bond  and  with  the  purposes  for  which  cou- 
pons are  devised.  And  it  is  obvious,  from  the  act  of 
March  2(^  1848,  and  the  act  cf  March  29,  1851,  that 
the  intention  of  the  Legislature  was,  that  the  coupons 
should  do  nothing  more  than  represent,  in  a  negoti- 
able form,  the  payments  of  interest  to  become  due  on 
the  bond,  and  that,  consequently,  the  interest  should 
be  due  and  payable  on  the  coupons  at  the  same  times 
Vol.  xviii — 104 
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1H08.     at  which  it  would  be  due  and  payable  by  the  terms  of 
Term,    ^^e  bcnd. 

~  ~"  The  degree  of  diligence  required  of  the  holder  of 
V.  one  of  these  coupons,  is  to  be  ascertained  by  reference 
wealth,  to  the  relations  o^  the  parties  liable  for  its  payment. 
It  must  be  presented  for  payment  within  a  reason- 
able time  after  it  becomes  due  and  payable,  so  as 
to  save  the  liability  of  the  State  as  guarantor  in  a  case 
of  any  injuiy  resulting  from  delay.  And  so  in 
case  the  city  of  Wheeling  deposits  funds  with  Duncan, 
Sherman  &  Co.  to  meet  the  coupons,  as  we  may  pre- 
sume it  will,  a  like  degree  of  diligence  is  probably 
necessary  to  save  the  liability  of  the  city  in  case  delay 
should  occasion  injury,  as  by  the  failure  of  Duncan, 
Sherman  A:  Co.  But  the  indulgence  thus  allowed  to 
the  holder  in  making  presentment  and  demand  of  pay- 
ment, does  not  prevent  the  coupons  from  being  le- 
garded  as  due  and  payable  on  the  day  fixed  for  the 

775]  payment  of  interest,  any  more  than  in  the  case  of  a 
promissory  note  payable  on  a  day  certain;  which,  as 
against  the  maker,  or  as  against  a  guarantor,  where 
there  is  no  endorser,  need  not  be  demanded  on  the 
day. 

It  is  obvious,  from  the  nature  and  purpose  of  these 
coupons,  as  I  have  endeavored  to  explain  them,  that 
they  are  not  designed  for  indefinite  circulation,  or  in 
deed  for  any  circulation  at  all,  after  the  time  fixed  for 
their  payment.  This  is  so  upon  any  construction  that 
can  be  placed  upon  the  language  of  the  coupons. 
The  State  has  a  right  to  claim  that  they  shall  be  pre- 
sented for  payment  within  a  reasonable  time  after 
they  become  payable,  so  that  it  may  be  relieved  from 
its  liabilty  as  guarantor,  and  the  coupons,  on  their 
face,  give  notice  of  the  guaranty.  It  cannot  be  sup- 
posed that  the  State  would   be  willing  to  incur  a  le- 
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sponsibility  wholly  indefinite,  in  point  of  time,  which     1868. 
would  be  the  case  if  the  coupons  were  designed  to  cir-    f  erm. 
culate,  without  any  limit,  after  the  day  of  payment.  ""^|^ 
It  is  no  ans\\ei  to  say  that  the  city  of  Wheeling  has       v. 
provided   by  a  mortgage  for  the  indemnity  of  the   maltli. 
State.      The  security   may  be  lost,  or  its  value  im- 
paired by  delay;  and  the  State,  by  accepting  that  se- 
curity, did  not  abandon  the  character  of  guarantor 
and  assume  that  of  principal  debtor.      Watkins   v. 
Crouch  «i?    t'o.,   5    Leigh   522;   May   v.    BoisHeau^    8 
Leigh  164. 

The  coupons  will,  of  course,  still  pass  by  delivery 
after  the  day  of  ^payment  as  before,  just  as  a  bill  of 
exchange  or  a  promissory  note  will.  But,  as  in  the 
case  of  a  bill  or  note,  the  circulation  thus  allowed 
after  the  day  of  payment  was  not  contemplated  as  a 
purpose  for  which  the  coupons  were  made  and  issued. 
The  case  of  these  coupons  is  not  like  that  of  a  bank 
note.  A  bank  note  is  issued  for  the  purpose  of  in- 
definite circulation.  The  longer  it  circulates,  the 
better  for  the  bank. 

It  is  argued,  that  these  coupons  must  be  regarded 
as  payable  on  demand  on  or  after  the  day  specified, 
and  not  as  payable  on  that  day;  because  the  bond  [776 
provides  that  the  interest  shall  be  paid  by  Duncan, 
Sheiman  &  Co.  **on  presenting"  co  them  the  proper 
coupon.  Sometimes  the  form  of  expression  in  such 
bonds  is,  that  the  coupons  shall  be  * 'surrendered"  or 
'* delivered."  But  the  meaning  is  the  same,  whether 
the  coupon  is  to  be  ''presented,"  "surrendered"  or 
"delivered."'  The  coupon  passes  by  delivery,  and  is 
evidence  of  the  title  of  the  holder  to  demand  the  inte- 
rest. This  evidence  of  title  must  be  produced  before 
the  money  it  calls  for  can  be  demanded,  and  it  must 
be  surrendered  when  the  money  is  paid.     This  is  just 
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\H(iH.     what  the  law  requires  of  every  holder  of  a  negotiable 

Term,    security,  and  no  more.     But  can  it  be  said  that  a  bill 

^    ^^     of  txchange  or  promissory  note,  payable  on  a  speci- 

V.       fied  day,  or  sc  many  days  after  date,  is  not  pa3^able 

wealth,   on  a  day,  certain  because  payment  cannot  be  obtained 

without  a  presentment  and  surrender  of  the  bill  or 

note  ? 

I  conclude,  therefore,  that  these  coupons  are  nego- 
tiable instruments,  payable  at  a  day,  certain  namely, 
uhe  day  mentioned  in  each,  as  the  day  the  interest 
called  for  by  the  coupon  is  payable,  though  the 
holder  was  not  bound  to  present  them  for  payment  on 
that  day,  so  as  to  save  the  liability  of  the  city  or  of 
the  State.  And  this  view  is  sustained  by  numerous 
cases,  which  held,  that  in  an  action  upon  a  coupon, 
the  payment  of  which  has  been  refused,  or  for  the 
pavment  of  which  no  provision  is  shown  to  have  been 
made,  interest  may  be  recovered  from  the  time  at 
which  it  became  due  and  payable,  according  to  its 
face.  Xort/i  J\t,  li,  R.  (^o.  v.  Adatn.^,  o-t  Penn.  K. 
94;  II<fllings worth  v.  City  of  Detroit^  8  McLean  R. 
472;  (rdpi'kc  v.  Clfij  of  Duhuqut,  1  Wall.  U.  S.  R. 
175;   Millis  v.   Tow)i  of  Jeferson^  20  Wise.  R.  50. 

The  coup'^ns  in  this  case  became  due  and  payable 
at  different  times  from  the  1st  day  of  January,  1862,  to 
the  1st  day  of  January,  18G4,  inclusive.  The  plain- 
777]  tiff  became  the  holder  of  them  by  a  bona  Ji^^le  purchase 
from  the  Planners'  Bank  in  November,  1804.  It  does 
not  appear  by  what  title  the  bank  held  them.  They 
had  all  been  stolen  from  the  Second  Auditor  of  the 
State  under  the  Richmond  government  soon  after 
they  became  paj^able.  The  plaintiff  insists,  that  the 
coupons  were  not  overdue  at  the  time  he  received 
them,  and  that  he  is,  therefore,  entitled  to  enforce 
the  payment  of  them,  notwithstanding  the  theft.      It 


Digiti 


ized  by  Google 


COURT    OF    APrEAi.S    <>F    VIRGINIA.  82 J* 

is  contended,  on  the  other  hand,   that  the  coupons,     I8f>8. 
were  overdue  when  the  plaintiff  received  them,  and    Term, 
that  the  fact  of  their  havii.g  been  previously  stolen  is  ~^^j^ 
fatal  to  his  claim.     The  point  of  the  objection  as  to       v. 
the  theft  is  simply,  that  the  coupons  had  been  stolen^    wealth. 
not  that  they  had  been  stolen  from  the  State.     The 
objection  to  the  plaintiff's  title  en  this  ground  would 
be  the  same  no  matter  from   vvhom  they  were  stolen. 

What  I  have  said  already  in  explaration  of  the 
character  and  meaning  of  the  coupons  is  sufficient, 
perhaps,  to  dispose  of  this  question.  But  it  will 
assist  in  clearing  up  some  of  the  difficulties  that  have 
been  raised  in  the  case,  and  perhaps  give  a  clearer 
view  of  its  merits  to  consider  briefly  what  tne  rule  of 
law  is  in  respect  to  the  transfer  of  overdue  paper,  and 
what  is  the  precise  foundation  on  which  it  rests. 

No  principle  is  better  settled  than  that  a  party  who 
takes  a  negotiable  instrument  by  endorsement  or  de- 
livery, after  it  has  become  due,  gets  no  better  title 
than  the  party  had  form  whom  he  received  it.  This 
principle  is  laid  down,  and  ihe  authorities  foi  it  cited, 
in  all  the  books  on  bills  and  notes.  It  is  well  stated 
and  illustrated  in  Ashurst  v.  Banic  of  Australia,  37 
Eng.  L.  ife  Eq.  K.  195,  where  the  action  was  by  an 
endorsee  against  the  maker  of  a  negotiable  promissory 
note,  which  had  been  endorsed  to  the  plaintiff  after 
maturity.  The  defendant  pleaded,  that  before  the 
transfer  of  the  note  to  the  plaintiff,  the  person  who  [778 
made  the  transfer  had  become  bankrupt,  and  tjie  note 
vested  in  the  defendant  as  his  assignee;  and  the  plea 
was  held  good.  Lord  Campbell  said:  **lf  the  note 
had  been  transferred  by  an  uncertificated  bankrupt  be- 
fore it  was  due,  the  bearer  for  value  would  have  had 
a  right  to  sue  upon  it;  but  the  transfer  being  after  it 
was  due,  he  has  no  such  right,  because  the  transferee 
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1868.     can  take  no  better  title  than  the  transferer  had.      The 
Terai.    bankruptcy  goes  to  the  veiy  title  of  the  transferer, 

"T~"~  and  after  it  had  become  due,  though  called  a  negoti- 
V.  able  instrument,  it  was  in  truth  a  chattel,  and  only 
weaUh"  transferable  like  any  other  chattel."  *  *  '*Thc 
plaintiff  had  no  better  title  than  if  he  had  taken  it 
from  a  person  who  had  stolen  it."  Coleridge,  J. 
concurred.  Erie,  J.  said:  ''It  seems  to  me  extremely 
important  to  draw  the  line  clearly  between  negotiable 
instruments,  properly  so  called,  and  ordinary  chattels, 
which  are  transferable  by  delivery,  though  the  trans- 
ferer can  only  pass  such  title  as  he  himself  had.  As 
to  negotiable  instruments,  during  their  currency,  de- 
livery to  a  hormjide  holder  for  value  gives  a  title  even 
though  the  transferer  should  have  acquired  the  instru- 
ment by  theft;  but  after  maturity,  the  instrument  be- 
comes in  effect  a  chattel  only,  and  is  negotiable  only 
in  the  sense  I  have  mentioned."  Crompton,  J.  said: 
'4  agree  that  the  plaintiflF  is  not  entitled  to  recover 
upon  this  note,  but  I  do  not  think  it  correct  to  say, 
that  after  maturity  it  becomes  like  a  mere  chattel,  for 
the  negotiability  continues  in  all  its  strictness.  In 
these  cases  two  things  are  to  be  considered.  Gene- 
rally a  chose  in  action  is  not  assignable,  but  with  re- 
gard to  negotiable  instruments,  as  bills  and  promis- 
sory notes,  a  different  rule  obtains,  and  they  are  ne- 
gotiable by  delivery;  but  the  questi(m  of  negotiability 
is  different  from  the  question  of  title.  As  to  that, 
the  pavty  taking  the  instrument  during  the  currency 
of  it,  may  acquire  a  better  title  than,  the  transferer 

779]  had;  but  when  it  is  overdue,  it  comes  disgraced  into 
the  hands  of  the  transferee,  and  that  principle  does 
not  apply."  In  Murray  v.  Ijirdner,  2  Wall.  U.  S. 
R.  110,  a  bona  fide  holder  of  coupon  bonds  acquired 
before  their  maturity   was  held  entitled   to   recover, 
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though  the  bonds  had  been  stolen  by  a  former  holder,      1868. 
This  is  in  conformity  with  numerous  cases.     And  it    Term, 
follows,  from  the  principles  above  stated,  that  a  per-  "T     ~ 
son  who  takes  a  negotiable  instrument  af tei  it  has  be-       v. 
come  due  cannot  recover  upon  it  if  it  has  been  previ-   wealth, 
cusly  stolen,  unless  it  was  stolen  before  maturity,  and 
passed  afterwards  into  the  hands  of  a  bona  Jide  holder, 
from  whom  the  plaintiflf  derived  his  title.     If  it  was 
stolen  after  it  became  due,  the  title  of  every  subse- 
quent holder  is  necessarily  liable  to  impeachment  on 
that  ground.     See  Chitty  on  Bills,  277;  lb.   296;  2 
Parsons  Notes  and  Bills,    279;  lb.    295;     Davin  v. 
MiUer,  14  Gratt.   1. 

At  one  time  it  was  doubted  whether  the  mere  cir- 
cumstance that  a  bill  or  note  was  overdue  at  the  time 
ot  its  transfer  was  sufficient  to  affect  the  title  of  the 
endorsee;  and  whether  it  was  not  necessary  that  there 
should  be  something  on  the  face  of  the  paper,  besides 
the  day  of  payment,  to  indicate  that  it  had  been  actu- 
ally dishonored,  or  some  other  evidence  to  charge 
the  holder  with  knowledge  of  the  circumstances  affect- 
ing the  validity  of  the  paper,  or  the  title  of  the  person 
from  whom  he  received  it.  This  doubt  was  expressed 
by  Lord  Kenyon  in  Brawn  v.  Dames^  8  T.  R,  80,  de- 
cided in  1789.  But  the  other  judges  held,  that  the 
mere  circumstance  that  the  paper  is  overdue  at  the 
time  of  the  transfer  is  sufficient,  of  itself,  to  affect  the 
title  of  the  holder.  Ashurst,  J.,  said:  "Where  the 
note  is  o»'erdue,  that  alone  is  such  a  suspicious  circum- 
stance as  makes  it  incumbent  on  the  party  receiving 
it  to  satisfy  himself  that  it  is  a  good  one,  otherwise 
ra  uch  mischief  migb  t  arise. ' "  Buller,  J.  said :  '  *  There 
is  this  distinction  between  bills  endorsed  i>efore  and 
after  they  become  due :  If  a  note  endorsed  be  not  due  at  [780 
the  time,  it  carries  no  suspicion  whatever  on  the  face 
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1868.     of  it,  and  the  paitj  receives  it  own  its  own  intrinsic 
Term.     Credit;  but  if  it  is  overdue,  though  1  do  not  say  that 

""7 by  law  it  is  not  negotiable,  yet  certainly  it  is  out  of 

V.  the  common  course  of  dealing,  and  does  give  rise  to 
weaUh"  suspicion.  Still  stronger  ought  that  suspicion  to  lie 
when  it  appears  on  the  face  of  t\xe  note  to  have  been 
noted  for  non-payment,  which  is  the  case  here,  isut 
generally,  where  a  note  is  due,  the  party  receiving  it 
takes  it  on  the  credit  of  the  person  who  gives  it  to 
him."  Lord  Kenyon,  in  Boehviw,  Sterling^  7  T.  K. 
423,  gave  his  assent  to  this  rule,  as  he  had  previously 
done  at  Nid  Prim  in  the  case  of  Good  v.  CV,  cited 
in  the  argument  of  Boehm  v.  Sterlin;  and  ic  has  never 
been  questioned  since.  The  history  of  this  rule  of  law 
is  thus  accurately  stated  in  the  argument  of  counsel 
in  Boehm  v.  Sterling:  ''This  rule  grew  by  degrees 
from  the  necessity  of  the  thing,  from  principles  of 
public  policy  and  convenience,  and  to  prevent  frauds 
which  it  was  scarcely  possible  to  detect  in  each  par- 
ticular instance.  In  the  case  of  Taylor  v.  Mather^  it 
was  said  by  Mr.  Justice  Buller,  that  if  there  were 
any  circumstances  of  fraud  in  the  transaction,  and  the 
instrument  came  into  the  plaintiff's  hands  after  it  was 
due,  he  always  left  it  to  the  jury,  on  the  slightest  cir- 
cumstance, to  presume  that  the  endorser  was  acquainted 
with  the  fraud.  But  between  that  case  and  the  case 
of  Brown  v.  Davies^  a  period  of  near  two  years,  it 
was  found  that  so  many  cases  had  occurred  at  ^V/^/ 
Prius^  where,  although  there  was' much  ground  for 
suspicion,  it  wjis  impossible  to  procure  legal  proof  of 
the  fraud,  that  the  court  considered  it  better,  for  the 
furtherance  of  justice,  to  adopt  that  as  a  lule  of  law 
which  before  was  considered  more  as  a  rule  of  evi- 
dence, namely,  that  when  a  bill  or  note  was  taken 
after  it  was  due,  the  party  should  stand  in  the  situa- 
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tion  of  the  person  from  whom  he  received  it,  and  be     1868. 
taken  to  have  known  all  that  the  other  knew  concern-    TeTm. 
ing  it."     This  rule  of  law  was  not  applied  in  Boehm  ~     ~" 
V.  Sterling^  because  the  check  to  which  it  was  sought       v. 
to  apply   it  had  been  issued   by    the   drawers  nine  wealth. 
months  after  it  bore  date.     It  was  held,  that  the        ['^^1 
drawers  must  have  intended  that  the  parties  to  whom 
they  thus  passed  the  check  should  be  at  liberty  tc 
pass  it  as  ihey  pleased,  and  that  the  date  of  the  check 
should  not  throw  any  difficulty  on  the  holder.     Lord 
Kenyon  said,  that  the  defendants  had  the  audacity  to 
insist  that  payment  could  not  be  enforced  because  it 
had  not  been  demanded  nine  months  before  they  had 
themselves  issued  the  paper.     So  it  is  held,  that  the 
doctrine  applicable  to  overdue  paper  does  not  apply 
to  common  bank  notes,  because  they  are  issued  for 
the  purpose  of  circulation  for  an  indefinite  time;  nor, 
for  the  same  reason,  to  post  notes  issued  by  a  bank. 
Story  Prom.  Notes,  §  500;  Fulton  Bank  v.  Phoenix 
Bank,  1   Hall  R.  362 ;  Key  v.  Knott  dd  wife,  9  Gill 
&  John  R.  342. 

When  a  negotiable  instrument  is  payable  at  a  time 
certain,  it  is  overdue  as  soon  as  that  time  has  passed. 
Parsons  says  that  a  paper  payable  at  a  time  certain  is 
dishonored  by  mere  non-payment  at  that  time.  1 
Parsons  on  Notes  and  Bills,  270.  So  in  1  Am.  Lead. 
Cas.  336,  it  is  said,  "if  a  note  or  bill  is  payable  at  a 
fixed  time,  it  is  of  course  overdue  after  the  last  day 
of  grace  is  expired."  These  coupons  were,  therefore, 
overdue  when  they  came  into  the  hands  of  the  plain- 
tiff, and  the  transfer  to  him  was  subject  to  the  rules 
applicable  to  the  transfer  of  overdue  paper.  It  is  no 
answer  to  say  that  a  demand  upon  Duncan,  Sherman 
&  Co.,  and  a  refusal  of  payment  by  them,  were  nec- 
essary to  make  the  maker  and  guarantor  liable,  or 
Vol.   XVIII — 105 
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1868.     that,  in  consequence  of  the  war,  no  such  demand  could 
Term,    ^e  made,  so  that  there  was  no  ground  for  a  ppesump- 

— — ~  tion  that  the  coupons   had  been   actually  dishonored 

V.       whec  the  plaintiff  received  them.     These  objections 

wealth"  ^^  more  apply  in  this  case  than  they  wculd  in  the 

'J^S^J  case  of  a  bill  of  exchange  payable  at  a  specified  time, 
or  so  many  days  after  date,  and  transferred  after  the 
day  fixed  for  payment.  As  already  shown,  the  ques- 
tion is  not  whether  the  coupons  had  been  actually  dis- 
honored by  demand  and  refusal.  The  rule  in  lespect 
to  the  transfer  of  overdue  paper  is  not  a  mere  rule  of 
eviderce,  to  be  overcome,  in  any  particular  case,  by 
proof  that  the  papei  has  not  been  actually  dishonored. 
It  is  a  rule  of  law,  founded  upon  grounds  of  policy, 
and  designed  to  prevent  fraud,  which  declares  thai,  in 
every  case,  the  fact  that  the  day  of  payment  has  passed 
before  the  tmnsfer  is,  of  itself,  a  ground  of  suspicion, 
and  sufficient  to  affect  the  title  of  the  transferree. 

If  we  should  regard  these  coupons  as  not  being  due 
and  payable  on  the  day  specified,  but  only  as  due  and 
payable  when  demanded,  on  or  after  that  daj',  the  re- 
sult will  be  the  same.  It  is  well  settled  in  this  country, 
by  numerous  decisions,  that  notes  payable  when  de- 
manded are  not  designed  for  indefinite  circulation, 
and  tbat  they  will  become  overdue  by  lapse  of  time. 
1  Parsons  Cont.  217,  and  cases  cited;  Merritt  v.  TcfhL 
23  N.  Y.  R.  28.  If  we  regard  the  coupons  as  bilk 
at  sight  or  as  checks,  the  same  principle  will  apjdy. 
Down  V.  Ilallinfj^  4  Barn.  &  Cres.  330,  (10  Eng.  C. 
L.  R.  347;)  Serrell  v.  Derbyshire,  i&c,  R.  R.  Ckk.  i* 
C.  E.  R.  811,  (67  Eng.  C.  L.  R.)  There  is  no  certain 
time  at  which  such  paper  will  be  regarded  as  overdue. 
But  the  time  which  had  elapsed  between  the  sevwal 
periods  at  which  payment  of  these  coni>ons  wasde- 
mandable,   and  the  time  at  which  they  came  to  the 
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hands  of  the  plaintiflF,  was  amply  sufficient  to  stamp     1868. 
them  all  as  overdue.     And  it  is  not  admissible,  in  re-    xem. 
spect  to  such  instruments,  any  more  than  in  respect  to  "7 — — 
those  payable  at  a  day  certain,  to  exempt  them  from       v. 
the  rule  applicable  to  overdue  paper,  by  proof  that,    weaUh" 
in  point  of  fact,  they  have  not  been  dishonored.     To        L^^^ 
allow  such  proof,  would  be  to  deny  altogether  the  ap- 
plication of  the  rule.     In  oider  to  exempt  these  cou- 
pons from  the  operation  of  the  rule  as  to  overdue 
paper,  they  must  be  likened  to  common  bank  notes, 
and  held  to  be  designed,  in  the  same  manner,  for  indefi- 
nite circulation,  as  well  after  as  before  the  time  at 
which  payment  of  them  was  demandable. 

I  have  seen  no  case  involving  the  precise  question, 
whether  a  coupon  is  to  be  considered  as  overdue  after 
the  day  on  which  payment  might  have  been  demanded, 
except  the  case  of  The  Bank  of  Louisiana  v.  The  City 
of  yew  Orleans^  5  Am.  L.  Reg.,  N.  S.,  555,  in  the 
provisional  court  of  Louisiana.  In  that  case  coupons 
were  held  to  be  oveidue  after  the  days  of  payment 
named  in  them,  and  subject  to  the  rule  in  respect  to 
overdue  paper.  I  do  not  cite  that  case,  however,  as 
authority. 

These  views  are  conclusive  of  the  case,  and  it  is  not 
necessary  to  consider  other  questions  that  have  been 
raised  in  the  argument.  This  opinion,  too,  has  already 
been  too  much  prolonged  in  consequence  of  the  novelty 
of  the  questions  involved. 

I  am,  therefore,  of  opinion,  that  there  is  no  error 
in  the  judgment  of  the  Circuit  Court,  and  that  the 
plaintiff  take  nothing  by  this  bill.  The  order  which 
follows  this  jmlgment,  requiring  the  coupons  to  be  de- 
livered to  the  Second  Auditor  for  the  use  of  the  Com- 
monwealth, is  properly  no  part  of  the  judgment, 
though  apparently  incorporated  with  it.     But  as  the 
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1868.     plaintiff  is  not  the  lawful  owner  of  the  coupons,  it  is 

Tem.    "^^  material  to  him  whether  they  are  delivered  to  the 

~     ~~  State  or  not,  and  he  cannot,  therefore,  complain  of 

V.       this  order.     Such  an  order  might  have  been  prop^ly 

wealth,    made  on  motion  by  the  State,  after  judgment,  upon 

condition  of  leaving  copies.     The  coupons  had  been  ac- 

(juired  by  oflBoers  of  the  Richmond  government  during 

the  war,  which,  whether  a  lawful  government  or  net, 

was  an  actual  one,  and  claimed  to  represent  the  State 

784]        and  people  of  Virginia.     Property  acquired  by  that 

government  with   the  means   and  resources  of  the 

people  of  Virginia,  and  held  by  them  as  the  property 

of  the  State,  may  properly  be  claimed  as  such  by  the 

present  government. 

It  IS  proper  to  add,  that  in  what  I  have  said  as  to 
the  liability  of  the  State  upon  the  guaranty,  Iha^e 
had  no  reference  to  the  question  raised  in  the  answer 
of  the  Auditor  as  between  this  State  and  the  State 
of  West  Virginia.  What  body  of  people  is  bound  to 
respond  to  the  obligation  imposed  by  that  guaranty, 
is  a  question  not  before  us,  and  upon  which  I  express 
no  opinion. 

I  am  of  opinion  that  the  judgment  should  be 
affirmed. 

MoNcuRK,  P  concurred  in  the  opinion  of  Joi^ntK  J 

JlIXiMENT    AFFIKM?:i). 
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KoSENBAUMS  -l^.    WeEDEN,    JoHNSON  &  Co.  1868. 

June  12. 


Term. 

[785 


1.  W,  a  merchant,  sells  goods  to  R,  who  returns  them,  and  refuses 

to  complete  the  contract.  W  informs  R  that  he  will  hold  him 
to  the  contract,  and  that  he  holds  the  goods  for  him.  R,  still 
refusing  to  take  the  goods  and  pay  for  them,  M  may  sell  them 
and  sue  R  for  the  loss  upon  them. 

2.  In  such  a  cas^  W  is  not  bound  to  give  R  notice  of  the  time  and 

place  of  sale ;  and  though  he  gives  such  notice,  he  may  post- 
pone the  sale  to  another  day,  if  that  seems  judicious. 

3.  Though  the  price  of  such  goods  was  declining,  and  W  retains 

them  for  two  months  or  more  before  he  sells  them,  he  is  still 
entitled  to  recover. 

4.  If  an  instruction  asked  does  not  correctly  expound  the  law,  the 

court,  as  a  general  rule,  may  refuse  to  give  it,  and  is  not  bound 
to  modify  it  or  give  any  other  instniction  in  its  place. 

5.  An  instruction  asked  for  may  be  so  equivocal,  that  to  give  or 

refuse  it  might  mislead  the  jury,  and  thus  it  might  have  all 
the  eflfect  of  an  erroneous  instruction.  In  such  a  case  it  would 
be  proper  for  the  court  to  modify  the  instniction,  so  as  to 
make  it  plain. 

This  was  an  action  of  assumpsit  in  the  Circuit  Court 
of  the  city  of  Kichmond,  brought  in  June,  1866,  by 
Weeden,  Johnson  &  Co.,  mercbants  in  Baltimore, 
against  G.  M.  &  M.  Rosenbaum,  of  Richmond,  to  re- 
cover a  balance  due  upon  some  dry  goods  which  the 
plaintiffs  alleged  they  had  sold  to  the  defendants,  and  [786 
that  the  defenaants  had  improperly  returned  to  them. 
The  case  is  fully  stated  by  Moncure  P,  in  his  opinion. 
There  was  a  verdict  and  judgment  for  the  plaintiffs 
for  $1,360.89,  with  interest  from  the  18th  of  April, 
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1868.  1866,  till  paid;  and  upon  a  writ  of  error  to  the  Dis- 

Term.  ^^^^^  Court  of  Appeals  at  Williamsburg  this  judgment 

~ was  affirmed.     The  Rosen bauras  then  obtained  a  writ 

Rosen- 

baums  of  error  to  this  court. 

V. 

Weeden, 

Johnson       Lyons^  tor  the  appellants. 


E.   Y.  Cannon^  for  the  appellees. 


MoNcuRE,  r.  This  is  an  action  of  assumpsit 
brought  by  the  defendants  in  error,  Weeden,  John- 
son &  Co.  5  merchants  of  Baltimore,  against  the  plain- 
tiffs in  error,  S.  M.  <fe  M.  licsenbaum,  merchants  of 
Eichniond,  to  recover  damages  alleged  to  have  been 
sustained  by  the  former  in  consequence  of  the  refusal 
and  failure  of  the  lattei  to  accept  and  receive  oertam 
goods  bargamed  and  sold,  and,  according  to  the  con- 
tract of  sale,  tendered  to  them  by  the  for^ner.  The 
declaration  contains  three  special  counts,  and  also  a 
general  account  on  an  account  stated.  There  was  a 
demurrer  to  the  declaration  and  each  count  ol  it 
which  was  afterwards  withdrawn,  and  the  general 
issue  was  joined  and  tried,  on  which  a  verdict  and 
judgment  were  rendered  in  favor  of  the  plaintiffs  in 
the  court  below  for  $1,360.89,  with  interest  thereco 
from  the  18th  day  of  April,  1866,  till  paid.  On  the 
trial  of  the  cause,  the  defendants  in  the  court  below 
moved  the  court  to  give  three  instructions  to  the  jury; 
the  first  of  which  was  accordingly  given,  but  the 
second  and  third  were  refused;  and  a  bill  of  excep- 
tions was  laken  to  the  opinion  of  the  court  refusing 
them.  The  only  question  we  have  to  decide  in  this 
case  are.  Whether  the  court  erred  in  refusing  to  give 
the  second  and  third  instructions  aforesaid  respec- 
itvely  ? 
787]  The  e\  idence  introduced  on  the  trial  is  set  oat  in 
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the  bill  of  exceptions,  and  tended  to  prove,  in  sub-  1868. 
stance,  that  on  the  loth  of  January,  1866,  Mr.  Crabbe,  xe^ni. 
one  of  the  firm  of  the  vendors,  who  resided  and  did  ~ 

'  Rosen - 

business  in  Baltimore  as  jobbers  and  wnolesale  dealers    baums 

in  dry  goods,  being  on  a  trip  to  the  Sout»i,  called  at  Weeden, 

the  store  of  the  vendees  in  Richmond,  and  contracted  Johnson 

'  &  Co. 

to  sell  them  ten  bales  of  cotton  goods  called  ' '  Lan- 
arks,"  an  article  well  known  to  the  trade,  at  a  cer- 
tain price,  and  to  be  of  certain  width,  if  they  could 
be  procured  in  Baltimore.  Mr.  Crabbe  immediately 
communicated  the  fact  of  the  sale  to  his  partners  in 
Baltimore,  who  purchased  the  goods,  and  on  the  17th 
of  the  same  month  shipped  them  to  the  vendees  in 
Eichmond,  and  sent  them  also  a  letter  and  an  account, 
which  are  set  out  in  the  bill  of  exceptions.  The 
goods  arrived  in  Richmond  on  the  19th  of  the  same 
month — January,  1866.  On  the  next  day,  the  20th, 
the  vendees  wrote  to  the  vendors  in  regard  to  the 
goods,  which  had  been  received  by  the  former.  The 
letter  is  not  in  the  record,  not  having  been  offered  in 
evidence  on  the  trial ;  but  it  appears  from  the  reply 
of  the  vendors  to  that  letter,  that  the  vendees  objected 
to  the  goods  on  the  ground  that  they  were  not  the 
article  they  had  contracted  to  purchase,  that  they 
had  contracted  to  purchase  cotton  goods,  called 
"Warrens,"  whereas  the  goods  sent  were  "Lanarks." 
The  said  reply  of  the  vendors  bears  date  on  the  22d 
of  the  same  month,  and  is  in  the  record.  In  it  the 
vendors  say  that  Mr.  Crabbe's  order  was  to  send 
''Lanarks,"  and  that  it  would  not  do  to  substitute 
any  other  brand;  that  they  could  hardly  think  that 
Mr.  C.  intended  to  sell,  or  the  vendees  could  have 
expected  to  buy  "Warrens,'  at  the  prices  named;  that 
Mr.  C.  was  in  North  Carolina,  and  would  be  in  Rich- 
mond in  a  few  days,  and  they  preferred  waiting  for 
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1868.     him  to  see  the  vendees,  as  he  was  familiar  with  the 
Te^m.    ^Tms  of  sale.     On  the  29th  of  the  same  month,  the 
~r~       vendees  again  wrote  to  the  vendors;  I  ut  the  letter  tf 
baume    not  in  the  record.     Its  purport,   however,    appears 
Weeden,  from  the  reply  U)  it  which  is  in  the  record,  and  bears 
^&^Co^^  date  on  the  next  day,  to  wit,  the  3Gth  of  Janoarr, 
788]        1866.     In  that  reply  the  vendors  say:   '* Yours  of  the 
29th  to  hand,  in  which  you  say  that  Mr.  Cratbehas 
not  called  to  settle  the  matter  of  the  Lanarks  sheetings, 
and  that  you  wish  us  to  write  you  by  return  mail, 
whether  jou  should  ship  them  to  us  or  «tore  them 
at  our  expense.     We  beg  to  say,  in  reply,  that  Mr. 
Crabbe  must  decide  whether  or  not  you  ordered  the 
Lcmayks.     If  you  did  order  that  make  of  goods,  we 
shall  not  take  them  back  to  account.     If  he  sold  yon 
Warrens^  or  any  other  make  than  Lanarks.   we  will 
cheerfully  take  them  back.     Mr.  C.  Avrites  us  that  he 
will  be  in  liichmond  this  week,  and  we  must  ask  of  yoa 
to  await  his  decision  in  the  matter. ' '     A  few  days  after 
the  date  of  that  reply,  to  wit,  on  the  3d  of  February, 
Mr.  C.  leturned  from  North  Carolina  to  Richmond, 
and  had  an  interview  \\ith  the  vendees,  the  particn- 
lars  of  which  are  not  stated,  but  the  result  was  unsat- 
isfactory ;  as  it  appears  that  shortly  thereafter  eight 
of  the  ten   bales  of  the  said  goods  were  returned  to 
the  vendors;  the  other  two  (which,  according  to  the 
evideuf^  oflfered  by  the  vendees,  had  been  opened  and 
found  to  be  wet,  and  not  of  the  description  of  goods 
contracted  to  be  purchased  by  them,)  having  been  re- 
tained and  paid  for   by  them,  without   prejudice  to 
their  defence  in  this  suit.     On  the  10th  of  February, 
the  vendors  wrote  to  the  vendees  as  follows:  "The 
Powhatan  Steamboat  Company  delivered  to  us  to-day 
eight  bales  brov\n  cotton,  which  we  presume  are  from 
you.     We  received  these  goods  \inder  protest^  and  so 
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notified  the  captain  of  the  steamer  that  brought  the  1868. 
goods.  We  hereby  notify  you  that  we  received  these  xerm. 
go6ds  under  protest^  and  hold  them  subject  to  your  ""^~^I — 
order  We  have  paid  the  freight  and  charged  to  you.  baums 
We  hold  your  letter  stating,  as  o^^e  of  your  excuses  weeden 
for  returning  these  goods,  that  they  were  damaged.  ^^^^^ 
We  do  not  see  that  those  leturned  are  damaged,  and  [7^9 
have  once  more  to  say  to  you,  that  Mr.  Crabbe's  affi- 
davit that  you  bought  these  goods  warrants  us  in 
stating  that  we  shall  hold  you  to  your  contract.-' 
The  goods  having,  it  seems,  been  contracted  to  be 
sold  on  a  credit  of  thirty  days,  the  vendors,  on  the 
15th  of  February,  1866,  drew  on  the  vendees  at  sight 
for  $2,706.88,  the  price  of  the  eight  bales  returned, 
with  expenses  added,  but  the  draft  was  protested  for 
non-payment.  In  the  latter  part  of  the  same  month 
of  February,  one  of  the  vendees  mot  one  of  the  ven- 
dors in  New  York,  and  promised  to  call  at  the  store 
of  the  latter  in  Baltimore  and  settle  the  claim  for  the 
price  of  the  cottons.  On  the  5th  of  April  following, 
a  written  notice,  signed  by  the  vendors,  was  addressed 
to  and  served  on  the  vendees,  to  the  following  effect: 
*We  hereby  give  you  notice,  that  whereas,  there  are 
eight  bales  of  brown  muslins  now  in  our  ware  house 
in  this  city  (Baltimore)  belonging  to  you,  which  you 
have  been  notified  to  remove  upon  payment  of  our 
claims  against  said  goods,  amountitg  to  $2,7-1:9.75,  as 
per  our  account  rendered,  and  which  you  have  failed 
to  do;  we  shall,  unless  said  claim  is  paid  before  the 
16th  day  of  this  month,  April,  1866,  proceed  to  cause 
the  said  eight  bales  of  muslins  to  be  sold  on  that  day, 
at  public  auction,  at  the  auction  house  of  Kex,  Hig- 
^ns  ife  Co.,  in  this  city,  on  your  account  and  at  your 
risk  and  charges,  and  shall  lock  to  you  for  any  defici- 
ency arising  fnm  said  sale."  The  goods  were  not 
Vol.  XVIII — 106 
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1868.  sold  on  the  day  named  in  the  notice,  becaase  it  was 
Te?m.  ^^^  ^^®  regalar  sale  day  of  the  auction  house,  and  it 
~  was  thought  better  by  the  vendors,  for  all  parties,  to 

baums  postpone  the  sale  to  the  regular  sale  day,  which  was 
Wmlen,  ^^*®  18th,  on  which  day  the  goods  were  sold  at  auction 
^^&C^^  fairly,  and  brought  the  net  sum  of  ^1,240.06,  which, 
in  the  opmion  of  the  witness,  was  as  much  as  they 
\\ould  have  brought  on  the  16th.  The  market  for 
70<J]  such  goods  had  been  continually  falling,  from  the  day 
of  the  first  sale  in  January,  to  the  sale  at  auction  on 
the  18th  of  April.  No  notice  was  given  to  the  ven- 
dees of  the  change  of  the  day  of  sale  from  the  16th 
to  the  18tb,  though  the  sale  was  advertised  as  to  each 
day  in  the  Baltimore  Sun^  by  Rex,  Iliggins  &  Co., 
the  auctioneers;  but  the  names  of  the  parties  con- 
cerned were  not  mentioned  in  the  advertisements, 
which  described  the  goods,  and  stated  that  they  would 
be  sold  for  cash,  on  account  of  whom  it  might  concern. 

The  2d  and  8d  instructions,  which  were  asked  for 
by  the  vendees  and  refused  by  the  court,  are  as  fol- 
lows : 

2d.  If,  from  the  evidence,  the  jury  shall  believe  that 
notice  was  given  by  the  plaintiffs  to  the  (defendants, 
that  the  goods  would  be  sold  on  account  of  the  defen- 
dants, on  the  16th  of  the  month,  and  they  were  not 
sold  on  that  day,  but  without  further  notice  to  the  de- 
fendants was  sold  on  the  18th  of  the  month,  then  the 
plaintiffs  are  not  entitled  to  recover. 

3d.  If  the  plaintiffs  delayed  the  resale  of  the  goods 
for  an  unieasonable  time,  upon  a  tailing  market,  and 
then  sold  them,  they  are  not  entitled  to  recover. 

If  a  \endee  of  goods  lefuse  to  accept  them  whcr 
tendered  according  to  the  contract  of  sale,  the  vendor 
may  elect  to  rescind  the  contract  and  keep  or  dispose 
of  the  goods  for  his  own  use,  or  to  let  it  remain  in 
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full  force  and  hold  the  vendee  liable  for  the  price  of     1868 

the  goods  and  all  damages  arising  from  his  breach  of    Term. 

the  contract.     If  he  elect  to  let  the  contract  remain  ~ 

Ro^en- 

in  full  force,  he  may  either  bring  his  action  for  the  price  baums 
of  the  goods  wtien  it  is  due  and  payable,  or  he  may  Weeden, 
sell  the  goods,  apply  the  net  proceeds  of  sale  to  the  *^^I^"^" 
credit  of  the  vendee  on  account  of  the  money  due  by 
him,  and  bring  an  action  against  him  to  recover  the 
balance.  That  the  vendor  may  resell  the  goods  in 
such  a  case  is  now  well  settled,  though  his  general 
right  to  do  so  was  for  a  long  time  doubted.  It  has 
been  frequently  the  case  that  a  condition  was  annoxed  [791 
to  a  sale,  that  the  goods  should  be  resold  at  the  risk 
of  the  purchaser  if  he  failed  to  comply  with  the  terms 
of  sale.  In  every  such  case,  of  course,  the  right  of 
resale,  and  the  liability  of  the  first  purchaser  to  make 
good  the  loss,  existed.  In  cases  of  contracts  entered 
into  by  the  East  India  Ccrapany  at  their  sales,  it  is 
usual,  we  are  told,  to  introduce  an  express  clause 
authorizing  a  resale  by  the  vendor  in  the  event  of  the 
purchaser's  default,  and  charging  him  with  the  loss, 
if  any,  and  the  expenses;  and  it  appears  to  have  been 
the  opinion  of  Lord  Ellen  borough  that  the  law  did  not 
impliedly  confer  this  power  of  reselling.  But  it  has 
since  been  established,  that  where  the  price  is  unpaid, 
such  power  exists,  even  in  the  absence  of  any  express 
stipulation;  and  that  the  purchaser  is  responsible  for 
any  loss  which  may  occur,  although  he  did  not  con- 
sent to  the  resale.  Chitty  on  Contracts  381,  marg. 
See  also  the  cases  cited  in  note  (2.)  The  power,  in 
the  absence  of  contract,  seems  at  first  to  have  been 
placed  upon  the  ground,  that  where  the  goods  are 
perishable,  the  vendo  is  not  bound  to  let  them  perish 
in  his  hands,  and  thus  lose  his  security.  But  this 
ground  very  much  restricted  the  rule,  and  it  has  since 
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1868.  been  made  general.  The  case  of  Ma<^Uan  v.  Dunn^ 
Tenn.  decided  by  the  Court  of  Common  Pleas  in  1828,  and 
^^^^  reported  in  4  Bing.  722,  15  Eng.  C.  L.  R.  129,  clearlr 
baums  recognized  the  general  rule.  "It  is  admitted/'  said 
Weeden,  J^^st.  0.  J.  in  that  Case,  *'that  perishable  articles  way 
^&*Co^°  be  resold.  It  is  difficult  to  say  what  may  be  esteemed 
perishable  articles,  and  what  not;  but  if  articles  are 
not  perishable,  price  is,  and  may  alter  in  a  few  days 
or  a  few  hours.  In  that  respect  there  is  no  diflference 
between  one  commodity  and  another.  It  is  a  practice, 
there  fore,  founded  on  good  sense,  to  nsake  a  resale  of 
a.  disputed  article,  and  to  hold  the  original  contractor 
responsible  for  the  difference.  The  practice  itself 
792]  affords  some  evidence  of  the  law,  and  we  ought  not 
to  oppose  it,  except  on  the  authority  of  decided  cases." 
*'It  js  most  convenient  that  when  a  party  refuse  to 
take  goods  ho  has  purchased,  they  should  be  resold, 
and  that  he  should  be  liable  to  the  loss,  if  any,  upon 
the  resale.  The  goods  may  become  worse  the  longer 
they  are  kept;  and,  at  all  events,  there  is  the  risk  of 
the  price  becoming  lower."  The  course  of  the  Eng- 
lish decisions  on  this  subject,  with  the  exception  of  the 
more  recent  cases,  may  be  seen  by  referring  to  Black- 
burn on  the  Contract  of  Sale,  from  p.  329  to  th*-  end. 
where  these  decisions,  down  to  the  period  of  the  puWi- 
cation  of  that  valuable  work,  are  collected.  The  work 
may  be  bound  in  McKinley  &  I^scure's  Law  Library, 
vol.  10,  for  a  reference  to  which  I  am  indebted  to  my 
brother  Joynes.  The  same  doctrme  is  laid  down  in 
our  own  elementary  works  on  the  subject.  Chancellor 
Kent  thus  states  it  :  "If  the  buyer  unreasonably  re- 
fuses to  accept  of  the  articles  sold,  the  seller  is  not 
obliofed  to  let  it  perish  on  his  hands,  and  mn  the  lisk 
of  the  solvency  of  the  buyer.  The  usage  on  the  neg- 
lect or  refusal  of  the  buyer  to  come  in  a  reasonaUe 
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time  after  notice,  and  pay  for  and  take  the  goods,  is     1868. 
for  the  vendor  to  sell  the  same  at  auction,  and  to  hold     Term, 
the  buyer  responsible  for  the  deficiency  in  the  amount  "^"j 
of  sales/'     2  Kent's  Coin.  504,  marg.     Indeed,  the    baums 
doctrine  seems  to  have  b(  en  settled  in  this  country  at  Weeden, 
a  much  earlier  period  than  in  England.     In  Sands^  Jc^nson 
<fe<?.,  V.    Taylor^  c&c,^  5  John.  R.  395,  decided  by  the 
Supreme  Court  of  New  York  in  1810,  which  is  our 
leading  case  on  the  subject,  and  has  ever  since  been  fol- 
lowed in  our  Ameiican  courts,  the  doctrine  was  recog- 
nized in  its  fullest  extent.     It  is  not  strange  that  the 
authority  of  that  case  should  be  so  great,  when  it  is 
sustained  not  only   by   the  reasons  rendered  by  the 
court  in  deciding  it,  but  by  the  fact  that  Kent  Ch.  J., 
and  Spencer,  Thompson,  Yates  and  Van  Ness,  Judges, 
composed  the  court,  and  were  unanimous  in  making      ^ 
the  decision. 

If  the  vendor  elect  tc  sell  the  goods  and  hold  the  [793 
vendee  liable  for  the  loss,  he  ought,  of  course,  to  no- 
tify the  vendee  that  such  is  his  election,  in  order  that 
the  vendee  may  know  what  the  consequence  of  his  con- 
tinued default  may  be,  and  may,  if  he  can  and  chooses 
to  do  so,  avert  it  by  performing  his  contract  and  re- 
ceiving the  goods;  or  at  least  may  endeavor  to  miti- 
gate his  loss  by  paying  some  attention  to  the  resale  of 
the  goods.  Considering  the  contract  of  sale  as  still  m 
force,  the  goods  belong  to  the  vendee  subject  to  the 
lien  of  the  vendor  for  the  price  which  is  due  to  him. 
In  sellmg  the  goods,  therefore,  for  the  payment  of  the 
price,  he  acts  as  the  vendee's  agent,  and  ought  to  sell 
them  to  the  best  advantage,  so  as  to  obtain  the  best 
price  he  can.  Sand^^  <jtv.,  v.  Taylor^  c(v\ ,  nupra. 
Generally  he  ought  to  sell  them  at  auction,  because, 
generally,  they  will  sell  to  most  advantage  in  that 
way.     But  he  need  net  always  sell  them  in  that  way. 
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1868.  and  it  would  be  improper  for  him  to  do  so  if  it  happened 
Term,    ^^at  they   would  sell  to  greater  advantage  in  some 

~  other  way.      Crooh^  v.  Moore^  1  Sandford's  Superior 

baums    Court  R.   297,  is  an  important  case  on  this  subject, 

Weeden,  ^"^  ^^e  reasons  assigned  by  the  court  are  very  strong. 

Johnson  fhe  resale  in  that  case  was  of  iron,  and  it  was  a  pri- 
cV  Co.  * 

vate  one,  made  through  a  broker  in  metals.      It  was 

contended  that  it  should  have  been  made  at  auction. 
"As  to  this  point,"  the  court  said,  "we  are  not  aware 
that  there  is  any  rule  of  law  vrhich  requires  resales  to 
be  made  at  auction,  and  in  no  other  mode.     We  be- 
lieve the  more  sensible  rule  to  be,  that  the  seller  must 
dispose  of  the  goods  in  good  faith,  in  the  mode  best 
calculated  to  produce  their  value.     If  the  usual  mode 
of  selling  the  particular  goods  in  the  market  where 
thej  are  oflFeied  be  at  public  auction,  he  ought,  un- 
questionably, to  dispose  of  them  in  that  manner.      If, 
however,  large  dealers  in  the  article  in  question  never 
sena  such  goods  to  auction,  and  they  will  sell  to  more 
794]        advantage  through  a  broker,  it  is  equally  his  duty  to 
offer  them  in  the  market  through  a  broker's  agency." 
Id.  808.     While  it  is  the  duty  of  the  vendor  to  notify 
the  vendee  of  his  intention  to  resell  the  goods  at  the 
latter's  lisk,  it  is  not  settled  that  he  is  bound  to  notify 
the  vendee  of  the  day  and  place  of  sale,  even  though 
it  be  at  auction.     There  are  certainly  expressions  to 
that  effect  in  some  of  the  recent  cases.      M^^Eachron 
V.  Randies^  M  Barb.  R.  801.     Eut  they  do  not  seem 
to  be  sustained  b}'^  authority,  and  there  are  decisions 
the  other  way.     In  Gashell  v.  Morris.  7  Watts  &  Serg. 
R.    22,   w^hich    was  a  case  of  a  resale  by  a  sheriff  of 
property  sold  under  execution,  and  an  action  brought 
by  him  to  recover  the  loss  upon  the  resale,  one  of  the 
errors  assigned  was,  that  the  defendant  below  received 
no  notice  that  a  second  s»le  of  the  property  was  to  take 
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place,  nor  of  the  time  and  place  thereof.     *'But  the     18(58. 
record  shows,"   said  the  court,  ''that  evidence  was    xerm. 
given  to  the  court  and  jury,  showing  that  he  was  re-    ^  ^ 
quired  and  notified  by  the  sheriff,  the  plaintiflF  below,     baums 
to  pay  the  purchase  money  according  to  the  terms  of  weeden, 
the  sale,  or  otherwise  the  property  would  be  resold  at  '^^'p^^^ 
his  risk.     This  notice,  if  any  of  the  sort  was  requisite, 
was  sufficient  to  put  him  en  the  lookout,  so  as  to  guard 
against  the  consequences  of  a  resale,  which  could  only 
be  done  by   his  paying  the  purchase  money  without 
delay.     It  was  certainly  not  the  duty  of  the  sheriff  to 
notify   the  defendant   below  of  the  time  and  place  at 
which  the  resale   would  be  made;  it  was  sufficient,  if 
not  more  than  he  was  bound  to  do,  to  let  the  defen- 
dant know   that  unless  he  paid  the  purchase  money, 
after  it  became  payable  according  to  his  undertaking,  a 
resale  would  be  made  at  His  risk ;  and  this,  as  appears 
by  the  evidence  was  done." 

It  is,  of  course,  prudent  and  safe  for  the  vendor  to 
give  notice  to  the  vendee  of  the  time  and  place  of  sale, 
if  it  is  to  be  at  auction,  because  the  vendee  will  then 
have  an  opportunity  of  attending  the  sale  and  taking 
care  of  his  own  interest;  and  if  he  neglect  to  do  so,  [71*5 
it  will  be  his  own  fault.  He  will  have  less,  if  he  can 
have  any,  cause  to  complain  of  a  sacrifice  at  such  re- 
sale, if  it  be  fairly  made,  and  he  had  due  notice  of  the 
time  and  place  of  making  it.  But  upon  principle  there 
can  be  no  necessity  for  such  notice  to  be  given  by  the 
vendor,  in  order  that  he  may  maintain  an  action 
against  the  vendee  for  not  coir  plying  with  the  terms 
of  the  original  sale.  lie  has  a  right  to  maintain  such 
action  for  such  non  compliance  merely,  and  is  at  least 
entitled  to  nominal  damages.  The  qnanium  of 
damages  which  he  really  sustains  and  is  entitled  to 
recover,   is  the  difference  between  the  contract  price 
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1868.  cf  the  goods  and  the  price  which  they  produced  at  the 
Term,    resale,  supposing  such  resale  to  have  been  fairly  made, 

"T  or  if  not  so  made,  then  the  price  which  they  would 

baums    have  produced  at  such  resale  if  it  had  been  so  made, 

\Vee<ien,  after  deducting  from  such  price,  in  either  case,    all 

•^^"^"  ex[)ense8  incurred  by  the  vendor  in  taking  care  of  the 
goods  and  selling  them.  In  none  of  the  elementary 
books  on  the  subject  that  I  have  seen,  is  it  laid  down 
that  notice  to  the  vendee  of  the  time  and  place  of  sale 
is  necessary.  In  some  of  the  reported  cases  it  appears 
that  auch  notice  \^a8  in  fact  given ;  and  th^tt^  no  doubt, 
is  the  usual,  as  it  is  the  more  prudent,  course.  In  cne 
of  thera.  Crooks  v.  Moore^  supra^  such  notice  was 
giveu,  but  the  sale  was  not  made  till  several  days  after 
the  day  named  in  the  notice;  and  yet  no  objection 
was  made  by  the  vendee  on  that  account,  although  the 
change  was  made  without  his  consent  or  concurrence. 
No  averment  of  such  notice  is  made  in  the  declaration 
in  such  cases.  4  Rob.  Pr.  302.  The  vendor  is  not 
bound  to  sell  the  goods  at  all,  but  may  do  so  or  not  at 
his  election.  lie  may,  if  he  chooses,  continue  to  hold 
them  at  the  risk  and  as  the  goods  of  the  vendee,  and 
recover  the  price  of  them  in  an  action  for  goods  bar- 
gained and  sold.  If  he  elect  to  sell  them,  he  is  not 
bound  to  make  such  election  immediately  after  the 

796]  vendee's  default,  but  may  do  so  at  any  time  while 
the  default  continues.  He  has  a  lien  on  the  goods  so 
,  long  as  they  remain  in  his  possession  and  the  default 
continues,  but  he  is  not  bound  to  enforce  that  lien.  It 
is  for  hiH  benefit  and  not  that  of  the  vendee,  vhose 
remedy  is  to  perform  the  terms  of  sale  and  take 
l)ossession  of  the  goods.  '*He,"  the  vendor,  says 
Parsons,  '*raay  consider  them  as  his  own,  if  there  has 
been  no  delivery;  oi  he  may  consider  them  as  the  ven- 
dee's, and  sell  them,  with  due  precaution,  to  satisfy 
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his  lien   on  them  for  the  price,  and  then  he  may  sue     1868. 
and  recover  only  for  the  unpaid  balance  of  the  price;    xenn. 

or  he  may  consider  them  as  the  property  of  the  ven-  "~r~ 

dee,  subject  to  his  call  or  order,  and  then  he  recovers    baums 
the  whole  of  the  price  which  the  vendee  should  pay.  We^en, 
As  the  action,  in  either  case,  proceeds  upon  the  breach  Jolinson 
of  the  contract  by  the  vendee,  it  seems  reasonable  that 
this  election  should  be  given  to  the  vendor,  and  no  part 
of  it  to  the  vendee."     3  Parsons  on  Contracts  209. 

Xow  let  us  apply  the  foregoing  principles,  or  such  of 
them  as  may  be  applicable,  to  the  case  we  have  in 
hand. 

The  first  question  arises  on  the  second  instruction 
asked  for  by  the  defendants,  and  refused  by  the  court, 
which  asserts,  that  if  notice  was  given  to  them  that 
the  goods  would  be  sold  on  their  account  on  the  16th 
of  the  month,  and  they  were  not  sold  on  that  day; 
but,  without  further  notice  to  the  defendants,  were 
sold  on  the  18th  of  the  month,  then  the  plaintiffs  are 
not  entitled  to  recover. 

If  it  be  a  true  principle  of  law,  as  before  stated, 
that  no  notice  of  the  time  and  place  of  sale  was  neces- 
sary to  maintain  the  action,  then  of  course  the  instruc- 
tion was  properly  refused.  If  it  had  been  proved  that 
the  defendants  sustained  any  injury  from  the  change 
of  the  day,  it  might  have  been  material  matter  on  the 
question  of  damages,  and  it  might  have  been  the  duty 
of  the  court  to  instruct  the  jury  to  that  effect,  if  such 
an  instruction  had  been  asked  for.  And  even  in  that  [797 
case  the  plaintiffs  would  have  been  entitled  to  recover 
something.  But  no  such  proof  was  offered.  The  de- 
fendants seem  to  have  given  themselves  no  concern 
about  the  sale,  and  did  not  attend,  so  far  as  appears 
from  the  record,  on  the  day  and  at  the  place  of  sale 
named  in  the  notice,  which  was  served  upon  them  more 
Vol.  xviii — 107 
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1868.     than  ten  days  before  the  day  of  sale.     The  plaintiffs, 
Terai.    being  thus  left  to  judge  for  themselves  and  the  defen- 

"Z  dants,  adjourned  the  sale  from  the  16th  to  the  18th  of 

baums    the  month,  because  the  latter  was  the  legular  auction 

Weecien,  s^le  day  of  the  auctioneers  who  made  the  sale,  and  the 

Johnson  plaintiffs  thought  it  would  be  better  for  all  parties  that 
the  sale  should  be  made  on  that  day.  No  notice  was 
given  to  the  defendants  of  such  postponement.  The 
time  was  probably  too  short,  as  they  lived  in  Rich- 
mond, and  the  sale  was  to  be  in  Baltimore.  And  as 
they  did  not  attend  at  the  t.rae  and  place  named  in 
the  notice  which  wtzs  given,  it  may  well  nave  been  in- 
ferred that  they  did  not  desire  notice  of  the  postpone- 
ment, and  would  disregard  it  if  given.  Notice  of  the 
sale  on  the  latter,  as  well  as  the  former,  day  was  in- 
serted in  the  Baltimore  Sun.  The  goods  were  sold  at 
auction  fairly  on  the  18th,  and  brought  as  luucb,  in 
the  opinion  of  the  witness  of  the  plaintiffs,  as  they 
would  have  brought  if  they  had  been  sold  on  the  16th. 
On  that  question,  the  defendants  oflfered  no  testimony 
on  the  trial.  There  can  be  no  doubt,  I  think,  of  the 
propriety  of  refusing  to  give  the  second  instruction. 

The  next  and  only  remaining  question  arises  on  the 
third  instruction  asked  for  by  the  defendants  and  re- 
fused by  the  court,  that  is  :  ''If  the  plaintifiFs  delayed 
the  re-sale  of  the  goods  for  an  unreasonable  time, 
upon  a  falling  market,  and  then  sold  them,  they  are 
not  entitled  to  recover." 

The  plaintiffs  as  we  have  seen,  had  a  right  of  elec- 
ti9n  to  sell  these  goods  or  not,  and  could  elect  to  sell 
them  at  any  time  while  they  remained  in  their  hands, 

79S]  and  the  default  of  the  defendants  continued.  And 
this  right  was  not  at  all  affected  by  the  fact  that  the 
goods,  during  all  the  time  they  remained  in  their 
hands,  were  falling  in  their  market  value.     They  still 
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had  a  lien  upon  the  goods  which  they  could  enforce  or    1868. 
not,  at  their  election.     The  defendants'  plain  remedy,    xenn. 
as  before  mentioned,  was  to  comply  with  the  terms  of  "T" 
sale,  and  take  away  the  goods.     There  could  be  no    baums 
room,  then,  for  saying  that  the  plaintiffs  delayed  the  Weeden, 
re-sale  for  an  unreasonable  time  upon  a  falling  mar-  ^^n^^*^ 
ket,  since  they  might  elect  to  sell  at  any  time  and  in 
any  state  of  the  market.     The  plaintiffs  promptly,  on 
the  returi  of  the  goods  by  the  defendants,  gave  them 
notice  that  they  would  hold  the  goods  subject  to  their 
order,  and  would  hold  them  to  their  contract.     The 
plaintiffs  continued  so  to  hold  the  goods  until  the  5th 
of  April,   when  they  elected  to  sell  them,  and  gave 
notice  to  the  defendants  to  that  effect.     Their  hope 
was  that  there  would  be  no  necessity  for  a  sale,  but 
that  the  defendants  would  pay  the  purchase  money  and 
take  their  goods.     On  the  15th  of  February  the  plain- 
tiffs drew  on  the  defendants  at  sight  for  the  amount 
due,  but  the  draft  was  returned  protested.     In  the  lat- 
ter part  of  February,  one  of  the  defendants  promised 
one  of  the  plaintiffs  to  call  at  the  store  of  the  latter 
and   settle  their  claim  for  the  price  of  the  cottons. 
Nothing  further  having  been  done  by  the  defendants 
towanls  a  settlement  of  the  claim,  the  plaintiffs  on  the 
5th  of  April  elected  to  re-sell  the  goods,  and  look  to 
the  defendants  for  any  deficiency  arising  from  such 
re-sale;  and  accordingly,  on  that  day,  gave  them  the 
notice  to  that  effect,  which  has  been  before  mentioned. 
Certainly  there  was  no  unnecessary  delay  in  making 
the  sale  after  the  plaintiffs  elected  to  make  it.     Only 
eleven  days  notice  was  given  of  the  sale,  which  was 
not  unreasonably  long,  considering  the  residence  of  the 
respective  parties,  and  especially  considering  the  op- 
portunity which   was  intended  to  be  afforded  to  the        [799 
defendants  to  prevent  the  sale  by  paying  the  claim 
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1868.     before  the  sale,  which  they  were  admonished  by  the 

Terai.    notice  to  do,  and  thus  avoid  the  consequences.     Bat 

~  even  if  it  could  be  said  that  the  plaintiffs  delaved  the 

Rosen-  * 

baums  re-sale  of  the  goods  for  an  unreasonable  time  upon  a 
Weeden,  falling  market,  and  if  there  were  any  evidence  in  the 
"^^Co*"  case  tending  to  show  such  unreasonable  delay,  still  it 
could  nol  properly  be  said  that  they  were  not  entitled 
to  recover.  They  would  certainly  be  entitled  to  re- 
cover soniethmg^  and  would  at  least  be  entitled  to  re- 
cover ihe  difference  between  the  contract  price  of  the 
goods  and  the  price  they  would  have  produced  on  a  re- 
sale properly  made.  So  that,  in  any  view,  the  court 
did  not  err  in  refusing  to  give  the  instiuction. 

It  is  :;rgued,  however,  that  the  court  should  not  ha\e 
refused  to  give  the  instructions,  even  if  they  were 
wrong  in  the  form  in  which  they  were  asked,  but  should 
have  modified  them,  so  as  to  make  them  right  accord- 
ing to  the  court's  view  of  the  law,  and  then  given 
them.  A  court  is  bound  to  give  any  instruction  asked 
for  by  either  party,  which  correctly  expounds  the  law 
upon  any  evidence  before  the  jury.  But  if  such  in- 
struction does  not  correctly  expound  the  law,  the  court, 
as  a  general  rule,  may  refuse  to  give  it,  and  is  not 
bound  to  modify  it  or  give  any  other  instruction  in  its 
place.  This  principle  is  fourded  on  good  reasons  and 
is  sustained  by  much  authority.  A  party  cannot,  by 
asking  for  an  erroneous  instructon,  devolve  upon  the 
court  the  duty  of  charging  the  jury  on  the  law  of  the 
case.  An  instruction,  as  asked  for,  may  be  so  equi- 
vocal, that  to  give  or  refuse  it  might  mislead  the  jury; 
and  thus  it  might  have  all  the  effect  of  an  erroneous 
instruction.  In  such  a  case,  it  would  be  proper  for 
the  court  to  modify  the  instruction  so  as  tc  make  it 
plain.  Baltimore  cfe  Ohio  R.  R.  Co,  v.  Polly ^  Wood^ 
c6  Co.^   14  Gratt.   448,  466.     1  do  not  think  there  is 
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anything  in  Peshine  v.  Shepperson^  17  Gratt.  472,  (the     1868. 
only  case  cited  on  this  subject  by  the  learned  counsel    Term, 
for  the  plaintiffs  in  error,)  which  is  in  conflict  with  ^7Z 
this  principle.     On  the  contrary,  the  rule  laid  down    baums 
in  that  case  substantially  accords  with  that  laid  down  Weeden, 
in  the  case  in  14  Gratt.  supra.     See  McDoweWs  ex^or  ^^^^^ 
\,  Crawford,   11   Gratt.   377,402-406.     But  the  evi-        |8i)0 
dence  in  this  case  would  not  have  warranted  the  court 
in  giving  any  other  instruction  to  the  jury  which  could 
properly  have  led  to  a  diflFerenfc  result. 

I  am,  therefore,  for  afHrming  the  judgment. 

The  other  judges  concurred  in  the  opinion  of  Man- 
rure,  P. 

Judgment  affirmed. 
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j^jjg  Ward  <&  ah.  v.  Churn. 


Term. 

801 1 


802] 


July  2. 

1.  A  bond  is  drawn  with  the  names  of  the  principal  and  four  per- 

sons as  sureties  inserted  therein.  The  principal  and  three  of 
these  sureties  sign  it.  Two  of  these  sureties  sign  and  deiiver 
it  upon  the  condition  that  a  certain  one  of  the  other  two 
named  shall  execute  it ;  but  he  does  not ;  and  it  is  delivered 
to  the  obligee  without  his  signature.     He3j>  : 

1.  That  whether  the  bond  was  delivered  to  a  third  person, 

not  a  parly  to  the  bond,  or  to  the  principal  or  any  oihfr 
co-obligator,  the  parties  so  delivering  it  on  condition  aw 
not  bound  by  the  said  bond  ;  and  it  is  not  necessary  to 
give  effect  to  said  condition,  that  the  same  t^hoold  hirtf 
been  known  by  the  obligee  when  the  bond  was  delivered 
to  him. 

2.  The  bond  being  void  as  to  the  two  who  delivered  it  on 

condition,  it  is  void  as  to  the  third  surety,  who  eiecoted 
without  any  condition. 

3.  If  the  bond  was  delivered  to  the  obligee  on  the  condition 

stated,  and  the  condition  was  known  to  bim,  he  is  not 
entitled  to  recover  on  the  bond. 

4.  In  an  action  on  such  a  bond,  in  the  absence  of  all  evidence 

of  a  conditional  delivery  by  the  sureties  who  signed  it 
the  presumption  of  law  is,  that  they  consented  to  the 
delivery  of  the  bond  without  the  signature  of  the  other 
party,  whose  name  is  on  the  bond. 

2.  An  instruction  asked  being  equivocal,  and  being  correct  opoR 

one  construction  of  it,  the  court  should  not  refuse  to  give  it 
but  should  give  it  with  such  an  explanation  of  its  meaning 
as  to  ensure  it  being  understood  by  the  jury. 

This  was  an  action  of  debt  in  the  Circuit  Court  of 
Northampton   county,    brought   by   "William    Cbnrn 
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against  John  H.  Powell,  Jackson  B.  Powell,  George 
S.  Powell  and  Alexander  J.  Ward,  upon  a  single  bill, 
of  which  the  following  is  a  copy  : 

On  demand  for  value  received,  we,  John  H.  Powell 
principal,  and  Jackson  B.  Powell,  Robert  W.  Powell, 
(Teorge  S.  Powell  and  A.  J.  Ward,  his  securities,  do 
hereby  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators to  pay  or  cause  to  be  paid  unto  William  Churn , 
his  heirs,  executors,  administrators  or  assigns,  the  just 
and  full  sum  of  one  thousand  and  thirty-seven  dollars 
and  six  cents,  current  money  of  Virginia.  As  witness 
our  hands  and  seals  this  this  1st  day  of  January  A.  D. 
1849. 

J.  H.  Powell.     [Seal,] 
J.  B.  Powell.      [Seal.~\ 

[Seal,] 

G.  S.  Powell.  [Seal] 
A.  J.  Ward.  [Seal.] 
There  was  a  judgment  by  default  against  J.  H.  Powell 
the  principal,  and  J.  B.  Powell,  G.  S.  Powell  and  A. 
J.Ward  pleaded  jointly  three  pleas  of  non  est  factum; 
upon  each  of  which  issue  was  taken.  These  pleas  are 
sufticiently  set  out  in  the  opinion  of  Judge  Joynes. 

Upon  the  trial,  the  defendants  moved  the  court  for 
an  instruction  to  the  jury,  which  was  refused;  and 
they  excepted.  The  jury  found  a  verdict  for  the  plain- 
tiff for  $1,740.06,  with  interest  on  the  balance  of  prin- 
cipal due  from  the  date  of  the  verdict  until  paid ;  which 
the  defendants  moved  the  court  to  set  aside,  as  being 
contrary  to  the  law  and  the  evidence.  But  the  court 
overruled  the  motion,  and  rendered  a  judgment  upon 
the  verdict;  and  the  defendants  again  excepted.  Both 
these  exceptions  are  set  out  in  the  opinion  of  Judge 
Joynes. 

The  defendants  applied  for  and  obtained  a  writ  of 


1868. 
June 
Term. 

Ward 
<&  als. 

V. 

Churn. 
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1868.     error  to  the  District  Court  of  Appeals  at  Williarasturg, 
Term,     where  the  judgment  was  affirmed;  and  they  then  ob- 


Ward 
<&  als. 


tained  a  writ  of  error  to  this  court. 


Churn.        Fisher^  for  the  appellants. 
803]  Scarburg^  for  the  appellee. 

JoTNKs  J.  This  is  an  action  of  debt  upon  a  single 
bill  brought  by  William  Churn  against  John  H. 
Powell,  Jackson  B.  Powell,  George  S.  Pov^ell  and  A. 
J.  Ward.  The  bond,  as  written,  purports  to  be  the 
bond  of  John  H.  Powell  as  principal,  and  of  the  other 
parties  and  Robert  W.  Powell  as  securities.  It  w^as 
not  executeJ  by  Robert  W.  Powell,  a  vacant  space 
and  seal  being  left  for  his  name  between  those  of 
Jackson  B  Powell  and  George  S.  Powell.  John  H. 
Powell  suffered  judgment  by  default.  Tha  other  de- 
fendants cravea  oyer  of  the  writing  in  the  declaration 
mentioned,  and  pleaded  jointly  three  pleas,  upon  each 
of  which  the  plaintiffs  took  issue.  The  first  plea 
alleges  that  the  said  writing  was  made  and  signed  by 
the  said  defendants,  and  by  them  delivered  as  an  es- 
crow (not  stating  to  whonc  it  was  so  delivered)  "on 
the  express  condition,  anu  none  other,  that  Robert 
W.  Powell,  whose  name  is  in  the  body  of  the  said 
writing,  should  sign  and  seal  it  as  his  own  act  and 
deed,  and  should  become  bound  jointly  and  equally 
with  them,  the  said  J.  B.  Powell,  G.  S.  Powell  and 
A.  J.  Ward  as  securities,"  &c.,  for  the  sum,  &c.; 
*'and  if  the  said  Robert  W.  Powell  should  refuse  or 
fail  to  sign,  seal  and  deliver  the  said  writing  as  joint 
co-obligor  of  the  said  defendants,  the  same  was  not  to 
bind  the  said  defendants,  but  was  to  be  held  null  and 
void  and  of  no  effect."  The  plea  then  avers  that  the 
said   Robert  W.  Powell  did  not  so  sign,  seal  and  de- 
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liver  the  said  writing,  whereby  the  same  became  dis-      1868. 
charged,  annulled  and  vacated,  and  so  is  not  the  deed    Tem. 
of  the  defendants;  concluding  to  the  country.     The     ^^^ 
second  plea  is  like  the  first,  substantiallv,  except  that    <&als. 
it  alleges  that  the  said  writing  was  delivered  by  the    churn. 
said  defendants  to  William  Churn,  the  obligee  therein,        [^^4 
as  an  escrow,  on  condition,  &c.     The  third  plea  is  a 
general  plea  of  rum  est  fact/an. 

On  the  trial  the  defendants  moved  the  court  to  give 
an  instruction  to  the  jury,  which  was  refused;  and  the 
defendants  excepted.  The  bill  of  exceptions  certifies 
that  the  defendant  Ward  wrote  the  bond  in  the  dec- 
laration mentioned,  at  the  request  of  John  H.  Powell, 
the  principal;  ''that  at  the  time  ot  writing  the  said 
bond,  the  said  Ward  executed  it  upon  condition  that 
all  the  other  securities  named  therein  should  also  exe- 
cute it,  but  the  plaintiff  Churn  was  not  present  at  the 
time,  nor  was  it  proved  that  said  Churn  was  informed 
when  the  said  paper  was  handed  to  him,  or  at  any 
other  time,  that  the  said  Ward  had  executed  it  upon  any 
condition;  and  the  said  Churn  proved  that  he  never 
was  so  informed.  It  was  also  proved  that  the  defen- 
dant G.  S.  Powell  executed  the  said  paper  at  a  differ- 
ent time  and  place,  and  thai  at  the  time  he  did  so,  he 
declared  that  he  executed  it  upon  condition  that  Rob- 
ert VV.  Powell,  whose  name  is  mentioned  in  the  body 
of  the  bond,  should  also  execute  it;  but  there  was  no 
proof  that  this  was  ever  communicated  to  the  plaintiff 
Churn,  or  that  he  was  present  when  G.  S.  Powell 
executed  said  paper;  and  it  was  proved  by  said  Chum 
that  he  wa»  not  informed  of  any  such  condition." 
Thereupon  the  counsel  for  the  defendants  moved  the 
court  to  instruct  the  jury  as  follows  :  ''If  the  jury 
believe  from  the  evidence,  that  the  defendants  A.  J. 
Ward  and  G.  S.  Powell  executed  th*^  bond  filed  with 
Vol.  xvin — 108 
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1868.      the   declaration    in   this    case,  upon   condition  that 
Term.    Robert  W.   Powell,  whose  name  is  inserted  in   the 


„r    j"  body  of  it,  should  also  execute  it  as  surety  for  John 
&al8.     H.  Powell,  the  principal  obligor  mentioned  in  said 
Churn,    bund,  then  aDd  in  that  case  the  jury  are  bound  to  find 
805]        the  issues   for  the   defendants.''     The   court  said  it 
would  give  the  instruction  with  the  addition,  '*  pro- 
vided that  the  plaintiff  was  mformed  that  th^e  defen- 
dants had  executed  the  bond  upon  that  condition;" 
to  ^hich  addition  the  defendants  objected;  and   the 
court  refused  to  give  the  instruction  asked  otherwise 
than  with  the  addition;  to  which  refusal  to  give  the 
instruction  as  asked  the  defendants  excepted.     It  does 
not  appear  that  any  instruction  was  given.     The  only 
question,    therefore,   on  this   bill   of   exceptions    is, 
whether  the  court  properly  refused  to  give  the  instruc- 
tion asked  for. 

The  law  in  relation  to  escrows  is  thus  stated  in  the 
Touchstone,  p.  57:  "The  delivery  of  a  deed  as  an  ^- 
crow  is  said  to  be  when  one  doth  make  and  seal  a  deed 
and  deliver  it  unto  the  stranger,  until  certain  condi 
tions  be  performed,  and  then  to  be  delivered  to  him 
to  whom  the  deed  is  made,  to  take  eflfect  as  his  deed. 
And  so  a  man  may  deliver  a  deed,  and  such  delivery 
is  good.  But  in  this  case  two  cautions  must  be 
heeded :  1.  That  the  fo-m  of  words  used  in  the  delivery 
of  a  deed  in  this  manner  be  apt  and  proper.  2.  That 
the  deed  be  delivered  to  one  that  is  a  stranger  to  it, 
and  not  to  the  party  himself  to  whom  it  is  made.'' 
The  author  then  proceeds  to  explain  what  are  the 
''apt  and  proper''  words  for  such  a  delivery.  But  at 
the  present  day,  no  particular  form  of  words  is  neces- 
sary, nor  is  it  necessary  that  the  conditioii  should  be 
declared  in  express  words  at  the  time  of  the  delivery. 
It  is  only  necessary  that  it  should  distinctly  appear. 
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form  all  the  facts  and  ciicumstances  attending  the  1868. 
execution  and  delivery,  that  the  instrument  was  not  Tera. 
to  take  effect  as  a  deed  until  a  certain  condition  should  "^r~7~ 

Ward 
be  performed.     Murray  v.  Earl  of  Stair^  2  Barn.  &     Aals. 

Cres.  82,  (9  Eng.  C.  L.  R.  33 ;)  Parke  B.  in  Bowker   chum. 

V.  Bnrdekin,  11  Mees.  &  Welsh.  E.   127;  2  Washb. 

Real  Prop.  585. 

In  reference  to  the  second  ^'caution,"  the  author 
adds:  '*For  if  I  seal  my  deed  and  deliver  it  to  the 
party  himself  to  whom  it  is  made,  as  an  escrow,  upon  [806 
certain  conditions,  &c.,  in  this  case,  let  the  form  of 
the  words  be  what  it  will,  the  delivery  is  absolute, 
and  the  deed  shall  take  effect  as  his  deed  presently, 
and  the  party  is  not  bound  to  perform  the  conditions; 
for  in  tradition ibtis  chartarumy  non  quod  dictum  est^ 
aed  quod  factum  est  inMjncitur.^^  The  same  law  is 
laid  down  by  Lord  Cocke  in  his  first  Institute,  36a, 
and  more  at  large  in  Thorogood^s  Case,  9  Rep.  137, 
where  the  contrary  decision  in  Ilawksland  v.  Gatchel, 
Cro.  Eliz.  835,  is  said  to  have  been  made  ex  improvi- 
so.  And  it  has  been  often  held  in  this  country  that 
a  deed  cannot  be  delivered  as  an  escrow  to  the  party 
to  whom  it  is  made,  and  that  such  a  delivery  will 
enure  as  an  absolute  delivery,  whatever  may  have 
been  the  intention.  Fireman's  Ins,  Co,  v.  McMil- 
lan^ 29  Alab.  R.  147,  and  cases  there  cited. 

A  doctrine  which  thus  overrules  and  disregards  the 
intention  of  the  parties  is  strict  and  technical  to  the 
last  degree.  Preston  does  not  appear  to  have  con- 
side^'ed  it  as  the  law  at  his  day.  For,  in  his  edition 
of  the  Touchstone,  immediately  after  the  passage  just 
quot«5d  from  that  work,  he  adds  the  following:  "At 
this  day,  the  jury  would  be  directed  their  conclusion 
from  all  the  circumstances."  The  obvious  meaning 
is,  that  the  jury  would  be  directed  to  ascertain  from 
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1868.     all  the  circumstances — words  as  well  as  acts — whether 
Terim.    ^^  ^^^  ^^®  ^®^'  intentioD  that  the  delivei y  should  be 

■"^""7"  absolute  or    conditional.      In   Hudson  v.    Bevett.     5 
Ward  ' 

&als.  Bingh.  R.  368,  (15  Eng.  C.  L.  R.  467,)  Chief  Justice 
Churn.  Best,  after  quoting  from  Comyn.  Dig.  Faics,  A  3,  the 
doctrine  which  I  have  quoted  from  the  Touchstone, 
makes  these  remarks:  "The  authorities  referred  to  in 
the  text  in  support  of  this  position  are  at  least  con- 
flicting; but  in  the  next  division  (A  4)  it  appears  that 
this  position  about  delivery  as  an  escrow  .is  meieiy  a 
technical  subtlety;  foi  the  learned  author  says:  *lf 
^07J  it  be  delivered  to  the  party  as  an  escrow,  to  be  his 
deed  on  the  performance  of  a  condition,  it  is  not  his 
deed  till  the  condition  is  performed,  though  the  party 
happens  to  have  it  befor*?  the  condition  is  performed.' 
This  he  lays  down  on  his  own  authority,  without  re- 
ferring to  any  case;  and  I  am  warranted  in  saying, 
ti\at  we  cannot  have  a  better  authority  than  that 
learned  writer." 

The  doctrine  laid  down  in  the  Touchstone  and  b}" 
Lord  Coke  has  been  said  to  apply  only  to  deeds  con- 
veying titles,  and  not  to  bonds,  (Campbell  J.  in  PeopU 
V.  Boatwiek,  32  N.  Y.  R.  445,)  though  I  do  not  re- 
member to  have  seen  it  stated  elsewhere  with  that 
limitation.  In  Hicks  v.  Goode^  12  Leigh  479,  Judge 
Cabell  made  some  comments  on  this  doctrine  and  on  the 
reasons  assigned  for  it,  and  expressed  the  opinion  that 
it  rests  on  technical  and  unsatisfactory  grounds.  He 
did  not  controvert  its  existence,  however,  as  a  rule  of 
law;  nor  is  it  necessary  for  me  to  do  so  in  the  present 
case.  I  mean  to  express  no  opinion  on  the  subject. 
But  the  court  held,  in  Hicks  v.  Goode^  that  this 
doctrine  is  applicable  only  to  the  case  of  deeds  which 
are,  on  their  face,  complete  contracts,  requiring  noth- 
ing but  delivery  to  make  them  perfect  according  to 
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the  intention  of  the  parties;  and  that  it  is  not  appli-     1868. 
cable  to  deeds  which,  on  their  face,  import  that  some-    Term, 
thing  more  is  to  be  done  besides  delivery  to  make    ^    , 
them  complete  and  perfect  contracts  according  to  the     Aals. 
intention  of  the   parties.   ^And  accordinf^ly   it   was   chum. 
held,  in  that  case,  that  this  doctrine  T^as  not  applica- 
ble to  a  bond  which  was  drawn  as  the  joint  bend  of 
two  parties  named  in  it,  with  two  seals  affixed,  but 
which  was  executed  by  only  one  of  them.     It  does 
not  distinctly  appeal  whether  Judge  Allen  did  or  did 
not  concur  with  the  other  judges  on  this  point.     But 
even  if  he  did  not  concur,  the  point  was  decided  by 
a  majority  of  the  whole  court,  and   the  decision  is, 
therefore,  a  binding  authority.     And  this  decision  is        [808 
sustained  by  numerous  cases,  which  either  decide  or 
concede,  that   where  an   instrument  indicates  on  its 
face  that  others  were  to  execute  it  besides  those  who 
did  execute  it,  it  may  be  shown  by  evidence  that  the 
delivery,  though  made  to  the  grantee  or  obligee,  was 
conditional  upon  the  execution  of  the  instrument  by 
the  other  parties,  and  not  absolute.      Cutter  v.    Whit- 
ieraore^    10    Mass.    R.    442;    Chandler  v.    Temple^   4 
Cusb.  R.  285;  Parker  v.   Bradley,  2   Hill  R.  N.  Y. 
584;  Brackett  v.  Barney,  28  N.  Y.  R.  333;   Grim  v. 
School  Directors,  <£g.,  51  Penn.    R.  219;  Fletchers. 
Austin,  11  Verm.  K.  447.     See  also  Bowker  v.  Bur- 
dekin,  supra;   Curaherlege  v.  Lawson,  1  Com.   Bench 
X.  S.  709  (87  Eng.   C.  L.  R.);  Evans  v.  Bremridge, 
35  Eng.  L    &  Eq.  R.  397. 

The  question  then  arises,  whether  the  fact  that  a 
deed  or  bond  in  the  hands  of  the  grantee  or  obligee 
indicates,  on  its  face,  that  it  was  intended  that  others 
should  execute  it  besides  those  who  did  execute  it,  is 
sufficient  of  itself  to  raise  a  presumption  that  it  was  de- 
liveied  upon  a  condition  that  the  parties  who  executed 
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1868.     it  should  not  be  bound  until  it  should  be  executed  by  the 
Term.    ^^^^^^^  parties  named  in  it.     Judge  Cabell,  in  the  case  of 

■~~;"~r~  Hicks  v.  Goode^  intimates  an  opinion  that  the  face  cf 
&als.  the  paper  in  such  a  case  would  be  evidence  cf  a  con- 
(Mmrn.  ditional  delivery,  and  that  the  defendants  might  per- 
haps avail  themselves  of  the  objection  by  demurrer  to 
the  declaration.  He  waived  a  decision  of  the  ques- 
tion, however,  because  it  did  not  arise  ir  the  case.  I 
do  not  think  that  the  opmion  thus  intimated  is  well 
founded.  The  face  of  the  paper  in  suph  a  case  affords 
evidence  of  the  most  satisfactory  character,  of  an 
original  intention  or  expectation  that  it  was  to  be 
executed  by  all  the  parties  named  in  it.  The  original 
intention,  however,  may  not  have  been  adhered  to. 
A  party  who  has  executed  the  paper  may  waive  its 
execution  by  some  or  all  of  the  other  parties.     He 

809]  may  do  this,  although  the  instrument  was  drawn  as 
the  joint  bond  of  the  parties  named  in  it,  »nd  not  as 
their  joint  and  several  bond.  Where  the  instrument, 
fully  executed  as  to  one  or  more  of  the  parties,  is 
found  in  the  hands  of  the  obligee,  I  think  it  should  be 
presumed,  in  the  absence  of  all  other  evidence  on  the 
subject,  that  it  was  duly  delivered  as  the  deed  of  those 
who  have  exe(;uted  it.  It  is  a  well-settled  principle, 
that  where  a  deed  is  found  in  the  possession  of  the 
party  to  whom  it  is  made,  it  will  be  presumed  to  have 
been  duly  delivered  to  him.  Vanhook  v.  Barnet.  4 
Dev.  R.  208;  Fireman's  Ins.  Co.  v.  McMUhin, 
supra;  and  case  cited.  6uch  a  presumption  is  consis- 
tent with  the  face  of  the  paper,  even  where  it  imports 
an  original  intention  ibat  other  should  execute  it. 
To  make  this  presumption  in  such  a  case  does  no  in- 
justice to  tljose  who  have  executed  the  paper.  They 
may  still  show  how  the  fact  really  is.  They  may  also 
protect  themselves  against   any    inconvenience   that 
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may   arise   from   such   a   presumption,    in   the   first     1868. 
instance,  by  taking  care  to  keep  the  instrument  out    Term, 
of  the  hands  of  the  grantee  or  obligee  until  it  is  fully     ^^    , 
consummated  according  to  their  intention.     The  obli-     &  ale. 
gee  or  grantee,  on  the  other  hand,  has  full  notice  from   churn, 
the  face  of  the  paper  of  the  original  intention  of  those 
who  signed  it,  and  he  can  not  complain  if  they  are 
allowed  to  prove  that  this  original   intention  was  not 
relinquished  in  the  delivery.     He  shoul  I  either  refuse 
to  accept  the  p^^per  in  its  existing  shape,  or  be  pre- 
pared to  repel  the  defence  of  a  conditional  delivery. 
It  has  accordingly  been  neld,  in  numerous  cases,  that 
where  an  instrument  which  shows  on  its  face  that  it 
was  to  be  executed  by  other  persons  basides  those 
who  have  executed  it,  is  found  in  the  hands  of  the 
party  to  whom  it  is  made,  it  will  be  presumed,  in  the 
absence  of  evidence,  to  have  been  duly  delivered  as 
the  deed  of  those  whose  names  are  signed  to  it.     Cox 
V.  Tho7nas^  adm?r^  9  Gratt.  312;  Bowker  v.  Burde- 
Jcin^  8upa;  the  cases  above  cited  from  10  Mass.  K.        rsiO 
442;  4  Cush.  K.  285;  2  Hill  R.  584,  and   51   Penn. 
R.  219;    Williams  v.  Springs,  7  Iredell  Law  R.  384; 
Governor  v.  KeUett,  11  Georgia  R.  286;  in  which  last 
case  the  subject  is  fully  discussed. 

It  appears,  from  the  bill  of  exceptions,  that  the 
defendants  Ward  and  G.  S.  Powell,  when  they  respec- 
tively signed  the  bond,  declared  that  they  did  so  upon 
th«  condition  that  they  should  not  be  bound  unless 
Robert  W.  Powell  snould  also  sign  it.  Nothing  is  said 
in  the  bill  of  exceptions  about  delivery,  but  it  is  fair 
to  infer  that  each  of  them,  at  the  time  he  signed  the 
bond,  delivered  it  upon  the  condition  stated.  But  it 
does  not  appear,  nor  is  there  anything  from  which  it 
can  be  inferred,  to  whom  either  of  them  delivered  the 
Dond,  or  how  it  came  to  the  possession  of  the  obligee. 
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1868.  When  a  bond  is  delivered  as  an  escrow  to  a  person 
Term.  ^^ '^^^  ^^  no  party  to  it,  to  take  eflfect  as  a  bend  upon 
,„  ,  the  happening  of  some  event  or  the  perfoimance  of 
&al8.  some  condiiion,  it  cannot  possibly  take  eflfect  until 
Churn,  such  event  happens,  or  such  condition  is  performed. 
The  party  to  whom  the  bond  is  entrusted  by  such 
conditional  delivery  has  no  authority  to  make  a  deli- 
very of  it  to  the  obligee  except  the  event  happens  or 
the  condition  is  performed;  and  when  the  obligee  ac- 
cepts a  delivery  frcm  him  he  must  see  to  it  that  he 
piusues  his  authority.  If  therefore  the  person  to 
whom  a  bond  is  thus  entrusted  delivers  it  to  the  obli- 
gee before  the  event  happens  or  the  condition  is  per- 
formed on  which  he  was  to  deliver  it,  it  \^ill  not  take 
CiFect.  And  it  matters  not  that  the  obligee  had  no 
knowledge  of  the  condition  which  the  party  attached 
to  the  delivery  of  the  escrow.  The  condition  is  valid, 
v,  hether  known  to  the  obligee  or  not.  It  is  a  ques- 
tion of  power  in  the  person  who  delivers  the  bond  to 
the  obligee,  and  not  a  question  of  good  faith  in  the 
obligee,  in  accepting  the  delivery.  The  conditions 
811]  imposes  a  limit  upon  the  authority  of  the  person  to 
whom  the  bond  is  entrusted,  and  a  delivery  by  him 
to  the  obligee,  in  violation  of  the  condition,  is  a  de- 
livery without  authority,  and  has  no  eflFect.  2  Wash. 
Real  Prop.  585,  §  44;  Berry  v.  Anderson^  22  Indiana 
R.  86;  Black  v.  Shrei^e,  2  Beasley  R.  455;  Smith  & 
ux,  V.  South  lioyalUm  Bank^  32  Verm.  R.  341.  In 
the  last  of  these  cases  the  subject  is  fully  discussed, 
on  principle  and  authority. 

But  suppose  a  bond,  instead  of  leing  delivered  by 
a  party  who  signs  it  to  one  who  is  a  stranger  to  it,  as 
in  the  case  just  supposed,  is  delivered  by  him  to  one 
of  his  co-obligors — for  example,  to  the  principal — 
upon  condition  that  he  shall  not  be  bound  except  in  a 
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certain  e^ent,  or   upon  a  certain  condition,   are  the     1S68. 
same  principles  to  be  applied  to  rtuch  a  case  as  to  a    Term. 


case  in  which  a  conditional  delivery  is  made  to  a  third  "^""^ 
person,  who  is  an  entire  stranger  to  the  instrument;     Aals. 
in  other  words,  can  a  bond  be  delivered  as  an  escrow    churn. 
or  ppon  a  condition  to  the  principal  or  any  other  co- 
obligor  ?     Upon  this  subject  different  views  have  been 
entertained.     In   some  cases  it  has  been  held,  that 
delivery   upon  a  conditon  may  bt  made  to  a  co-obli- 
gor, and  tnat  the  instrument,  though  delivered   by 
him,  will  not  take  effect  until  the  condition  was  per- 
formed.     Pawling   v.    United  States^   4  Cranch    R. 
218;  Lovett  v.  Ada7n8,  3  Wend.  R.  380;  Reid  v.  Bibb, 
5  Alab.    R.  281;  State  Bank  v.  Evans^  3   Green  R. 
155;  Fletcher  v.  Austin,  11   Veim.    R.    447;  People 
V.  Bostwich,  32  New  York  R.  445. 

In  other  cases  it  has  been  held,  that  a  paper  cannot 
be  delivered  upon  a  condition  to  one  of  the  co-obli- 
gors, and  that  if  a  party  delivers  an  instrument 
to  one  of  his  co-obligors  to  become  his  bond  upon  a 
condition,  and  the  person  to  whom  it  is  so  entrusted 
delivers  it  to  the  obligee  before  the  condition  is  per- 
formed, the  party  will  be  bound,  unless  the  obligor 
had  notice  of  the  condition,  and  that  the  delivery  was 
unauthorized.  Millet  v.  Parker,  2  Met.  Ky.  R.  608;  [812 
State  V.  Peck,  53  Maine  R.  284;  Deardorf  v.  Fore- 
man, 24  Ind.  R.  481. 

It  is  not  necessary  to  consider  this  question  in  re- 
spect to  instruments  which  are  apparently,  on  their 
face,  complete  and  perfect,  according  to  the  intention 
of  the  parties.  It  is  only  necessary  to  consider  it  in 
reference  to  instruments  such  as  that  in  the  present 
case,  which  indicates  on  their  face  that  they  are  not 
complete,  and  that  it  was  intended  that  other  signa- 
tures should  be  affixed.  The  cases  cited  from  53 
Vol.  xviTi— 109 
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1868.     Maine  and  24  Indiana  confine  the  principle   which 
Term.     ^^^Y  iraintain  to  instruments  which,  on  their  face, 
^y    ,    are  appaiently  complete  and  peife<t,  according  to  the 
&  ale.     intention  of  the  parties,      [f  the  principle  of  those 
Churn,    cases  is  a  sound  one  in  respect  to  such  instruments,  as 
to  which  I  am  not  called  upon  to  express  an  opinion, 
I  am  of  opinion  that  it  cannot  be  applied  to  an  instru- 
ment which,  upon  its  face,  indicates  that  it   is  not 
complete,  according  to  the  intention  of  the  parties, 
and  that  other  persons  were  intended   to  execute  it. 
Such  was  the  case  in  Pawling  v.  United  States.     The 
face  of  such  a  paper  puts  the  obligee  on  his  guard. 
He  ought  to  enquire  when  such  a  paper  is  offered  to 
him,  and  to  satisfy  himself  that  the  original  intention 
of  the  parties,  as  indicated  on  the  face  of  it,  has  been 
relinquished.     If  he  fails  to  make  such  enquiry,  and 
accepts  the  paper  from  the  piincipal  obligor,  or  from 
any  one  of  the  co-obligors,  he  has  no   right  to  com- 
plain if  he  is  met  by  a  plea,  from  another  of  the  obli- 
gors, that  he  signed  and  delivered  the  paper  upon  the 
condition  indicated  on  its  face.     There  is  all  the  more 
reason  for  such  enquiry  when  the  paper  is  presented 
by  the  principal  obligor,  foi  he  has  a  manifest  inter- 
est to  deliver  the  paper   without  the  other  names, 
which  he  may  not  be  able  to  obtain.     A  contraiy  rule 
would  put  it  in  the  power  of  a  principal  obligor,  or  of 
one  of  the  obligors  who  may  be  disposed  to  favor  him, 
813]        to  commit  the  grossest  frauds  upon  the  other  obligors. 
It  would  make  it  necessary,  in  every  case,  to  employ 
a  third  person  to  obtain  the  signatures,  or  for  all  the 
obligors  to  execute*  the  paper   at  one  and   the   same 
time.     The  principle  which  is  often  stated,  that  when 
one  or  two  innocent  persons  must  suffer  by  the  act  of 
a  third,  the  one  who  has  put  it  in  the  pow  er  of  such 
third  person  to  occasion  ttie  loss,  ought  to  bear  it,  has 
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no  just  application  to  such  a  case,  because,  if  there  be 
no  other  reason,  the  obligee  is  put  upon  his  guard  by 
the  face  of  the  paper. 

When  the  instrumeut  is  delivered  directly  to  the 
obligee,  the  delivery  cannot  be  regarded  as  conditional 
in  respect  to  the  party  who  makes  it,  unless  the  con- 
dition is  made  known  to  the  obligee.  Although  the 
face  of  the  paper  indicates  that  it  was  intended  origi- 
nally that  other  persoDS  should  sign  it,  the  obligee  has 
the  right  to  infer  from  the  unconditional  delivery,  that 
a  original  intention  has  been  relinquished  by  the  party 
who  makes  the  delivery.  If  the  delivery  is  upon  a 
condition  made  known  to  the  obligee,  his  assent  to  it 
will  be  presumed  from  the  ac<5eptance  of  the  instru- 
ment, and  he  will  not  be  allowed  to  repudiate  the 
condition  thus  assented  to,  aud  to  treat  the  delivery 
as  absolute  and  unconditional.  In  MiUett  v.  Parker^ 
above  cited,  it  was  held  that  the  same  principle  must 
be  applied  where  the  delivery  is  made  by  any  one  of 
the  obligors,  because  all  the  obligors  together  consti- 
tute one  party,  and  the  obligee  the  other.  But  the 
rights  of  the  obligors  are  several  and  distinct,  and 
neither  is  bound  except  so  far  as  he  has  consented  to 
he.  Neither  is  bound  without  a  delivery  of  the  instru- 
ment, and  one  obligor  has  no  right  to  deliver  it  for 
another  without  his  authority.  And  besides,  if  an 
obligee  who  receives  an  instrument  from  one  of  the 
obligors,  which  is  apparenty  complete  and  perfect,  has 
a  right  to  presume  that  all  the  obligors  have  autho- 
rized its  delivery,  he  has  not  the  same  right  to  make 
that  presumption  when  the  instrument,  on  its  face,  is 
incomplete  and  imperfect. 

It  *vas  further  said  in  MiUett  v.  Parker^  that  a  bond 
cannot  be  delivered  to  a  co-obligor  as  an  escrow, 
because,  while  it  remains  in  the  hands  of  the  obligors 
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or  any  one  of  them,  it  imposes  no  obligation  what- 
ever, whereas  an  escrow  is  so  far  binding  on  the  party 
who  has  delivered  it  as  such,  that  he  cannot  revoke 
it,  and  the  obligee  is  entitled  to  it  when  the  condition 
is  complied  with.  But  this  assumes,  as  a  ground  of 
decision,  that  a  bond,  while  it  remains  in  the  hands 
of  either  of  the  obligors,  can  have  no  operation  what- 
ever; which  is  the  very  point  of  controversy.  While 
the  bond  remains  in  the  hands  of  the  obligors,  or  any 
of  them,  without  any  delivery^  it  has  and  can  have  no 
effect.  But  a  bond  may  be  valid  though  the  obligor 
has  never  parted  with  the  possession  of  it,  if  such  be 
his  intention,  and  he  has  done  that  which,  in  law, 
amounts  to  a  delivery.  Smith  on  (Contracts  (Rawie's 
ed.)  11  and  cases  cited.  And  the  question  is,  whether 
one  obligor  may  not  deliver  a  bond  to  another  obli- 
gor, or  a  condition  that  it  shall  take  effect  only  in  a 
certain  event. 

It  follows  from  the^e  principlt5S,  that  if  the  court 
had  instructed  the  jury  that  if  tney  believed,  from 
the  evidence,  tnat  the  defendants,  G.  S.  Powell  and 
A.  J.  Ward,  delivered  ths  bond  to  a  third  person  not 
a  party  to  it,  or  to  one  of  the  other  obligors,  on 
condition  that  it  should  nor  take  effect  as  their  bond 
unless  executed  by  Robert  W.  Powell,  such  condition 
would  not  affect  the  rights  of  the  plaintiff  unless  it 
was  known  to  him  when  he  received  the  bond,  the 
instruction  would  have  been  erroneous.  And  it  would 
have  been  equally  erroneous  to  instruct  the  jury  that 
such  a  condition  ^^ould  not  affect  the  nghts  of  the 
plaintiff  unless  known  to  him,  in  case  the  jury  should 
believe,  from  the  evidence,  that  the  bond  was  de- 
livered by  the  said  G.  S.  Powell  and  A.  J.  Ward, 
upon  the  condition  mentioned,  without  saying  to 
whom  delivered.     For  an  instruction  in  that  general 
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form  would  have  been  applicable  to  the  case  of  a  con- 
ditional delivery  to  a  stranger  or  to  one  of  the  co-obli- 
gors. 

Such  being  the  principles  applicable  to  the  case,  I 
come  now  to  consider  the  instruction  asked  by  the 
defendants.  It  will  be  observed  that  the  language 
used  is  "executed  on  condition,"  and  not  '^delivered 
on  condition."  If  the  latter  expression  had  been  em- 
ployed, the  instruction,  so  far,  at  least,  as  relates  to 
the  defendants,  Geo.  S.  Powell  and  A.  J  Ward, 
would  have  been  in  strict  conformity  to  the  principles 
which  govern  the  case.  In  what  sense,  then,  were 
the  words,  ''executed  on  condition,"  employed  in  the 
instruction  ?  In  one  sense  a  bond  may  be  said  to 
executed  when  it  is  signed,  while  in  another  sense  the 
execution  embraces  both  signing  and  deli\ery.  The 
pleas,  as  we  have  seen,  allege  that  the  bond  was  "de- 
livered on  condition."  Construing  the  instruction 
with  reference  to  the  issues  made  up  on  these  pleas, 
and  to  which  the  instruction  was  intended  to  apply, 
the  language  of  the  instruction  ought  probably  to  be 
understood  as  referring  not  only  to  the  signing  of  the 
paper,  but  to  the  delivery,  which  was  a  part  of  the 
execution.  And  so  it  seems  to  have  been  understood 
by  the  court  below,  which  only  proposed  to  modify  the 
instruction,  by  adding  that  the  condition  in  order 
to  affect  the  rights  of  the  plaintiff,  must  have  been 
known  to  him.  But  if  this  was  not  the  obvious 
moaning  of  the  instrution,  the  jury,  bearing  in  mind 
the  issues  which  they  were  trying,  might  well  have 
placed  that  coustruction  upon  it,  and  the  refusal  to 
give  it  was  calculated  to  mislead  the  jury.  And  es- 
pecially was  the  refusal  to  give  the  instruction  cal- 
culated to  mislead  the  jury,  from  the  explanation 
which  the  court  gave  of  the  grounds  of  the  refusal, 
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1868.     which  showed  that  the  court  did  not  consider  it  objec- 
Term.    tionable,  because  it  referred  only  to  the  signing  of  the 


^    ,     paper,  and  not  to  its  delivery.     If,  therefore,  the  lan- 

Aals.    guage  of   the  instruction   was  equivocal,    the  court 

Cham,    should  not  have  refused  it,  but  should  have  given  it 

816]        with  such  an  explanation  of  its  meaning  as  to  ensure 

its  being  understood  by  the  jury  in  the  proper  sense, 

unless  it  was  liable  to  objection  on  the  other  ground 

to  be  hereafter  considered.     Bait,  cfe  Ohio  li,  E.  Co, 

v.  Polly  Woods  (k   Co.,   14   Gratt.    447;  Peshine  v. 

Shepperson,    17   Gratt.   472;  Rosenbaums  v.    Weeden 

cfe  Co.,  supra,  785. 

But  it  is  contended,  that  the  instruction  was 
properly  refused  on  the  ground  that  it  proposed  to 
say  to  the  jury  that,  in  the  case  supposed,  they  must 
find  for  'Hhe  defendants,"  meaning  all  the  defend- 
ants, whereas,  there  was  no  evidence  of  a  conditional 
delivery  by  Jackson  B.  Powell;  and,  under  the 
statute,  the  verdict  and  judgment  might  be  against 
him,  though  in  favor  of  the  other  defendants.  This 
objection  cannot  be  sustained.  The  bond  purports  to 
be  the  joint  bond  of  all  the  parties.  The  presumption 
irom  the  face  of  it  is,  that  Jackson  B.  Powell  intendetl 
to  be  bound  along  with  the  other  parties  by  whom  it 
was  executed,  and  not  severally.  There  was  no  evi- 
dence, as  far  as  this  bill  of  exceptions  shows,  to  coun- 
teract this  presumption.  In  this  state  of  the  case, 
there  »vas  no  ground  on  which  the  jury  would  have 
been  justified  in  finding  a  separate  verdict  against 
Jackson  B.  Powell.  It  is,  therefore,  unnecessary  to 
consider  the  construction  and  eGfect  of  the  provisions 
of  the  Code  (ch.  172,  §  49,  and  ch.  177,  §  19,)  re- 
ferred to  by  the  counsel  for  the  defendant  in  error. 
Besides,  if  it  was  necessary  to  take  that  view,  we 
might  be  justified  in  construing  the  words,  "the  de- 
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fendants,"  as  referring  only  to  the  defendants  men- 
tioned in  the  instruction  and  in  the  bill  of  exceptions, 
namely,  George  S.  Powell  and  A.  J.  Ward. 

I  am  of  opinion  to  reverse  the  judgment  of  the  Dis- 
trict Court. 

The  other  judges  concurred  in  the  cpinion'of  Joy- 
nes^  J. 
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The  following  is  the  judgment: 

The  court  is  of  opinion  for  reasons  stated  in  writ- 
ing Ac,  that  if  the  bond  in  the  declaration  mentioned 
was  delivered  by  the  plaintiflfs  in  error  George  S. 
Powell  and  A.  J.  AVaid,  either  to  a  third  person,  not 
a  party  to  the  said  bond,  or  to  the  principal,  or  any 
other  obligor,  upon  condition  that  the  same  should 
not  take  effect  as  their  bond  unless  the  same  should 
be  executed  by  Robert  W.  Powell,  whose  name  is  re- 
cited therein  as  a  co-obligor,  then  the  said  plaintiffs 
in  error  are  not  bound  by  the  said  bond,  the  said  con- 
dition not  having  been  complied  with;  and  that  it  is 
not  necessary  to  give  effect  to  the  said  condition  that 
the  same  should  have  been  known  to  the  defendant  in 
error  when  the  said  bond  was  delivered  to  him. 

And  the  court  is  further  of  opinion,  that  if  the  said 
bond  was  delivered  to  the  defendant  in  error  on  a 
condition  that  it  should  not  be  binding  on  the  said 
plaintiffs  in  error  unless  the  same  should  be  signed  by 
said  Robert  W.  Powell  and  the  said  condition  was 
known  to  the  said  defendant  in  error  then  the  said  plain- 
tiffs in  error  are  entitled  to  insist  upon  the  benefit  of 
said  condition,  and  the  said  defendant  in  error  is  not 
entitled  to  recover  on  the  said  bond. 

The  court  is  further  of  opinion,  that  if  the  word 
'^executed"  in  the  instruction  asked  for  by  the  said 
plaintiffs  in  error  on  the  trial,  was  used  and  under- 


Digiti 


ized  by  Google 


872  COURT    OF    APPEALS    OF    VIRGINIA. 

1868.     stood  in  thcj  sense  of  '"delivered,"  as   seems  to  the 
Term,    court  to  be  probable,  then  the  said  instruction  shouJd 


- ^    ,    have  been  given  to  the  jury  as  asked,  and  without  the 
&  als.    addition  proposed  by  the  court.     But  if  the  meaning 
Churn.    ^^  ^^^  said  instruction  in  this  respect  was  equivocal,  the 
jury  might  well  have  imderstcod  that  the  word  '•eie- 
cuted' '  was  used  in  the  said  instruction  in  the  sense  of 
818]        '* delivered,-'  and  the  court  erred  in  refusing  the  in- 
struction, because  such  refusal  was  calculated  to  mis- 
lead the  jury,  and  the  court,  instead  of  refusing  the 
said  instruction,  should  have  amended  it  so  as  to  en- 
sure its  being  understood  by  the  jury  in  the  proper 
sense,  and  to  have  given  it  to  the  jury  as  so  ameoded. 
Therefore  erroneous  and  reversed  with  costa,  &c., 
remanded  for  new  trial  in  conformity  with  the  prin- 
ciples above  declared. 

Judgment  reversed. 
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Stevens  c6  al,   v,    Davison.  1868. 

June 
Term. 
July  2.  [819 

1 .  The  board  of  directors  of  a  railroad  company  have  no  authority, 

without  the  sanction  of  a  lawful  meeting  of  the  stockholders, 
to  make  a  lease  for  years  of  the  road  and  property  of  the 
company,  with  authoiity  to  the  lessees  to  operate  the  road 
and  to  charge  for  carrying  upon  it. 

2.  A  by-law  of  the  stockholders  provides  that  no  contract  shall  be 

made  by  the  directors  involving  the  franchise  of  the  road, 
except  the  same  be  approved  by  a  general  meeting  represent- 
ing a  majority  of  the  stock,  after  being  recommended  by  a 
majority  of  the  stockholders.  Though  a  lease  made  by  the 
directors  does  not  involve  the  essential  franchise  of  the  com- 
pany to  be  a  corporation,  yet  if  it  authorizes  the  lessees  to 
take  toll  upon  the  road,  it  involves  a  franchise  within  the 
meaning  of  the  by-law,  and  is  null  and  void. 

3.  Though  a  by-law  of  a  company  authorizes  the  directors  to  alter 

or  amend  the  by-laws,  the  directors  have  no  authority  under 
said  by-law  or  otherwise  to  disregard  or  alter  another  by-law* 
which  was  intended  to  impos"  a  limitation  on  their  powers. 

4.  Though  a  court  of  chancery  will  be  reluctant  to  appoint  a 

receiver  to  take  charge  of  and  manage  a  railroad,  it  is  com- 
petent to  do  so  when  such  a  course  is  indispensable  to  secure 
the  rights  of  the  legitimate  stockholders,  and  to  prevent  a 
failure  of  justice. 

5.  Though  the  court  should  properly,  under  the  circumstances, 

appoint  a  receiver  to  take  charge  of  and  manage  the  road,  it 
may  not  be  proper  to  enjoin  the  directors  of  the  company 
from  doing  any  act  as  such.  • 

In  February,  1854,  the  General    Assembly  of  Y\v-        [820 
ginia  passed  an  act  to  incorporate  the  Alexandria  and 
Wahington  Kailroad  Company,  with  authority  to  oon- 

VOL.  XVIII — 110 
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1868.     struct  a  railroad  from  Alexandria  to  the  city  of  Wash- 
Term,    i^gton,  with  a  capital  of  three  hundred  thousand  dol- 

— " —  lars,  subject  to  all  to  all  the  provisions  of  the  Code  of 
&al       Virginia  applicable  thereto.     And  it  was  provided  in 

Dav^ison.  ^^'^  act,  that  the  said  company  should  not  permit  the 
said  road  to  pass  into  the  exclusive  possession  of  any 
corporation  without  the  limits  of  the  Commonwealth 
of  Virginia. 

In  February,  1856,  the  General  Assembly  passed 
another  act  authorizing  the  Alexandria  and  Washing- 
ton Railroad  Company,  for  tho  purpose  ot  completing 
their  road,  to  sell  their  bonds,  with  coupons  attached, 
to  the  amount  of  one  hundred  thousand  dollars,  at  a 
rate  of  interest  not  exceeding  seven  per  centum  per 
annum  to  be  paid  semi-annually.  In  pursuance  of 
this  act,  the  said  railroad  company  sold  §30,0^0  of 
their  bonds,  and  to  secure  the  same,  executed  a  deed 
by  which  they  conveyed  to  Walter  Lennox,  of  the 
city  of  Washington,  all  the  property  and  franchises 
of  the  company,  in  trust  to  be  sold  for  the  payment 
oT  the  said  bonds  upon  the  failure  of  the  company  to 
pay  the  interest  or  the  principal  for  six  months  after 
it  fell  due.  This  deed,  however,  recognized  the  exist- 
ence of  another  deed,  which  bad  oeen  executed  in 
April,  1855,  to  secure  the  payment  of  the  principal 
and  interest  of  sixty  thousand  dollars  of  ^he  bonds  of 
the  company,  guarantied  by  the  city  of  Washington. 
In  February,  1862,  the  County  uourt  of  Alexan- 
dria, in  pursuance  of  a  provision  in  the  deed  to  Len- 
nox, on  the  motion  of  Joseph  Davison,  the  attorney 
in  fact  of  the  holders  of  all  the  bonds  in  said  deed  of 
trust  mentioned,  reciting  that  Lennox  was  incapaci- 
tated from  executing  the  trust,  appointed  Joseph  B. 
Stuart,  of  Washington  city,  trustee  in  the  place  of 

821]        said  Lennox.     And  there  having  been  a  failure  by  the 
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company  to  pay  the  interest  upon  the  bonds,  at  the     1868. 
request  of  Davison,  the  attorney  in  fact  of  the  holders    Term. 
of  the  bonds,  Stuart,  in  April,  1862,  made  a  sale  of  "r~ 
all  the  property  and  franchises  of  the  company,  when     &  al. 
Alexanaer  Hay  and  Joseph  Thornton  became  the  pur-  Davison, 
chasers  at  the  price  of  $12,500. 

A  few  days  after  the  sale  another  company  was 
formed  under  the  original  charter,  with  a  capital  of 
$300,000,  which  was  afterwards  increased  to  500,000; 
and  in  the  name  of  the  Alexandria,  Washington  and 
Goergetown  Railroad  Company.  The  by-laws  adopted 
by  this  new  company  provide  that  it  shall  be  managed 
by  a  board  of  live  directors,  to  be  annually  elected 
from  among  the  stockholders;  and  to  hold  their  offices 
until  their  successors  are  elected ;  and  that  the  board 
of  directois  shall  elect  from  among  their  number  a 
president,  secretary  and  treasurer,  no  two  of  which 
offices  shall  be  filled  by  the  same  person.  The  sixth 
by-law  provides,  *'that  the  president  shall  make  all 
contracts  of  purchase  or  sale,  by  and  with  the  advice 
of  the  directors,  or  a  majority  of  the  same;  but  no 
contract  shall  be  made  involving  the  franchise  of  said 
road,  except  the  same  be  approved  by  a  general  meet- 
ing representing  a  majority  of  the  stock,  after  being 
recommended  by  a  majority  of  the  stockholders." 
The  eighteenth  by-law  provides,  that  these  by-laws 
and  regulations  may  be  altered  or  amended  by  an 
affirmative  vote  at  any  regular  meeting  of  directors 
and  the  approval  of  the  board  at  the  ncAt  regular 
meeting. 

From  the  time  of  the  organization  of  the  new  com- 
pany Joseph  B.  Stuart  was  a  stockholder,  director, 
and  the  secretary  of  the  company.  It  does  not  ap- 
pear when  Leonard  Huyck  became  a  stockholder  of 
the  company,  but  some  time  previous  to  May  5th, 
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1868.      186(5,  he  was  a  director  and  the  treasurer  of  the  cora- 
Tera.     V^^y  5  ^°d  ^®  *^d  Stuart  had  issued  stock  or  the  com- 


"""         pany,  in  excess  of  the  amount  of  the  capital,  to  the 
&al.     extert  of  seven  thousand  three  hundred  and  eightj- 
Davison.  ^^^^  shares.     Of  this  over-iasue  of  stock  there   were 
822 1        eight  hundred  and  seven  shares  standing  in  the  name 
of  O.  A.  Stevens,  who  was  the  recording  secretary  of 
the  company.     He  says  in  his  answer  in  this  case, 
that  the  certificates  were  filled  up  in  his  name  in  his 
absence,  by   Eluyck,  or   under  his  direction,  without 
the  knowledge  of  himself,  and  that  on  ihe  same  day, 
in  said  office,  as  soon  as  he  returned,  and   before  the 
certificates  were  taken  from  the  office,  the  same  were 
endorsed  by  him,  under  the  direction  and  instruction 
of  Huyck,  who  thereupon  took  the  same  into  his  pos- 
session; and  that  he,    Stevens,    leceived  no    benefit 
from  the  same  of  any  kind. 

On  the  5th  of  May,  1866,  there  was  the  annual 
meeting  of  the  directors  of  the  company.  This  was 
the  day  for  the  annual  meeting  of  the  stockholders; 
but  the  directors,  whose  ciuty  it  was,  had  failed  to  call 
the  meeting.  At  the  meeting  of  the  directors,  there 
were  present  R.  W.  Latham,  President;  F.  P.  Stan- 
ton, Leonard  Huyck,  and  Joseph  B.  Stuart.  The 
President  stated  to  the  meeting,  that  after  mature 
deliberation,  he  was  confident  it  would  be  to  the  best 
interests  of  the  company  to  lease  the  road  for  ten 
years  to  Oscar  A.  Stevens  and  W.  Jackson  Phelps, 
one  the  superintendent,  and  the  other  the  general 
manager  of  the  company;  and  that  after  a  consulta- 
tion with  a  majority  of  the  stockholders,  representing 
nearly  the  whole  of  the  capital  stock  of  the  company, 
he  had  concluded  to  lay  before  the  board  of  directors 
a  lease  prepared  for  that  purpose.  This  lease  was 
approved  and  ratified  by  the  directors,  and  the  Presi- 
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dent  was  directed  to  execute  it;  which  was  done  on     1868. 
the  same  day.  Term. 

By  this  lease  the  said  company,  by  its  directors,  "^"^j^ 
leased  to  Oscar  A.  Stevens  and  W.  Jackson  Phelps  &al. 
the  road  of  the  said  company,  and  all  its  property  Davison, 
and  rights  of  every  kind,  both  real  and  personal,  ex- 
cept as  thereinafter  excepted,  for  the  terra  of  ten  [^-'^ 
years,  commencing  on  the  5th  day  of  May,  18t>t>,  and 
ending  on  the  5th  day  of  May,  1876,  upon  considera- 
tions set  out  at  length  therein.  These  considerations 
were:  1st.  That  the  lessees  should  pay  the  interest 
on  the  bonded  debt  of  the  company,  that  debt  being 
300,000,  and  the  annual  interest  thereon  being  21,000, 
payable  semi-annually.  -  2d.  That  they  should  pay 
further,  l|7,500  annually,  which  was  to  be  invested  as 
a  sinking  fund,  to  be  applied  to  the  payment  of  said 
bonded  debt.  3d.  That  they  should  pay  to  the  com- 
pany iifty  per  cent,  of  the  earnings  or  gross  receipts, 
payable  annually  at  the  end  of  each  year,  after  de- 
ducting therefrom  the  two  sums  before  mentioned. 
4th.  That  they  might  make  all  necessary  repairs  and 
improvements,  fcr  the  better  practical  working  opera- 
tions of  said  railroad  or  its  branches,  either  by  the 
use  or  the  sale,  with  the  consent  of  the  directors,  of 
any  of  the  property  leased.  And  they  were  to  keep 
the  road  and  its  branches  and  all  the  property  leased 
in  good  repair.  5th.  That  they  were  to  furnish  and 
pay  for  all  future  rolling  stock  which  they  might  re- 
quire in  working  the  road,  after  the  company  had 
paid  for  and  completed  the  contract  for  .that  thereto- 
fore purchased  and  contracted  for  with  Messrs.  Grice 
&  Long,  of  Philadelphia,  which  was  to  be  paid  for  by 
the  company,  and  to  belong  to  the  lessees  for  the  pur- 
poses of  the  lease.  6th.  They  were  to  keep  good, 
competent   men  in  the  management  and  working  of 
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1868.     the  road;  and  they  were  to  pay  all  damages  arising 
Term,    from  accidents  by  and  through  the  negligence  of  their 

~j  eraployetjs,  and  save  the  company  harmless  in  this  re- 

&  al.     spect.     7th.  They  were  to  build  certain  depots  in  the 

Davison,  manner  directed  by  the  company,  the  cost  of  which 
«vas  to  be  charged  to  the  company,  to  be  deducted 
f  om  the  j)€r  centum^  to  be  paid  by  the  lessees.  8th. 
They  were  to  pay  all  Government,  State  or  city  taxes 
of  a  general  nature,  required  to  be  paid  by  the  com- 

H24J  pany.  9th.  They  were  to  observe  and  fulfill  the  con- 
tracts theretofore  made  by  the  company  with  the 
Adams  Express  Company,  and  with  the  Alexandria 
and  Fredericksburg,  and  the  Richmond,  Fredericks- 
burg and  Potomac  railroad  companies,  the  company 
reserving  the  right  to  modify  these  contracts  accord- 
ing to  the  true  intent  and  spirit  of  the  same.  And 
whatever  was  received  under  the  contract  with  the 
Adams  Express  Company,  was  to  be  charged  against 
the  company  and  deducted  from  the  annual ^^r  cen- 
tiim  to  be  paid  by  the  lessees,  up  to  $7,000  per  year 
dunng  the  lease,  which  was  to  be  paid  by  the  express 
company  to  the  lessees.  All  over  this  sum  to  be 
treated  as  earnings  of  the  road  and  disposed  of  as 
such. 

The  company  was  to  construct  the  extension  of 
their  road  from  the  intersection  of  Maryland  avenue 
and  Sixth  street  across  the  canal,  or  if  constructed  by 
the  lessees,  it  was  to  be  deducted  from  the  annual  per 
eentuvi  payable  to  the  company.  And  all  improve- 
ments of  a  .  permanent  character,  which  might  be 
deemed  necessary,  and  become  the  permanent  property 
of  the  company,  constructed  by  the  lessees,  were  to 
be  charged  to  the  company;  but  after  being  con- 
structed, they  were  to  be  Kept  in  repair  by  the  lessees; 
but  the  lessees  were  not  bound  to  expend  in  improve- 
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ments  in  any  year  more  than  the  per  centum  payable     1868. 
to  the  company.     And  the  company  was  to  pay  for    xenu. 
all  rights  of  way  which  might  be  deemed   Decessary  ~^ 
for  the  better  practicable  working  of  tiie  road.     And     <&  al. 
the  company  reserved  the  light  to  sell  and  dispose  of  Davinon. 
any  real  estate  that  might  not  be  necessary  to  the  woi  Ic- 
ing operations  of  the  road.     And  any  additional    real 
estate  which  might  be  necesary  was  to  be  purchased 
and   paid  for  by   the  company.     And   the  company 
was  to  take  from  the  lessees,  at  valuation,  all  roUing 
stock  and  other  materials  and  fixtures  acquired  by 
them  for  the  road  during  the  term  of  its  lease,  at  its 
termination;  and  to  pay   the  installment  of  interest.        [825 
which    would    fall  due  on  the  first   of  June,  1866. 
And  if  the  lessees  failed  to  pay  the  interest  on  the 
bonded  debt  foi   thirty  days  after  it  was  due,  or  the 
$7,500  for  thirty  days  after  the  first  of  June  of  each 
year,  commencing  with  June,  1867,  or  should  fail  for 
sixty  days  after  the  fiist  of  June  of  each  year  of  the 
lease,  to  pay  the  per  centum  agieed  to  be  paid  after 
deducting  such  portion  as  was  properly  chargeable  to 
the  company,  then  the  lease  to  be  \oid. 

At  the  meeting  of  the  directors  of  the  company  be- 
fore mentioned,  F.  P.  Stanton  resigned  his  office  of 
director,  the  resignation  to  take  effect  on  the  adjourn- 
ment of  the  nceeting;  and  the  lease  aforesaid  havirjg 
been  executed  and  delivered  during  a  recess  of  the 
meeting,  after  this  was  done,  at  the  afternoon  session, 
Stevens  was  appointed  a  director  in  his  place. 

The  company  not  being  able  to  comply  with  its  con- 
tract \^itu  Grice  &  Long,  Stevens  &  Phelps  were 
authorized  to  carry  it  out  on  their  own  account;  and 
having  agreed  with  Grice  &  Long  upon  the  terms  for 
the  purchase  of  the  rolling  stock  and  motive  power, 
they  transferred  this  contract  to  Adams  Express  Com- 


Digiti 


ized  by  Google 


H>^()  COURT   OF    APPEALS    OF    VIRGINIA. 

1808.     pany,  who  advanced  the  money  to  pay  for  it,  and  it  was 
Term.     ^^  ^®  ^^^^  ^Y  ^^^  leasees  as  the  property  of  the  Adams 

—~~       Express  Company,  for  which  they  were  to  pay  a  rent 
&al.      to  Adams  Express  C'ompany. 

Davison.  ^^  November,  1306,  Joseph  Davison,  one  of  the 
stockholders  in  said  railroad  company,  after  notice  to 
the  parties,  filed  in  open  court,  on  behalf  of  himself 
and  such  other  stockholders  as  would  join  him,  his 
original  and  amended  bill,  against  Stevens  and  Phelps, 
the  railroad  company,  and  the  directors  of  the  com- 
pany, in  which  he  charged  that  th^  lease  made  by  the 
directors  to  Stevens  and  Phelps  was  null  and  void, 
and  should   be  set  aside  on  various  grounds.     1st. 

820J  That  the  directois  had  no  authority,  under  the  chartei 
and  laws  of  the  land,  to  make  the  lease.  2d.  That 
they  were  forbidden  by  the  sixth  by-law  of  the  com- 
pany to  make  such  a  lease.  3d.  That  the  directors  and 
lessees  were  both  acting  in  a  fiduciary  character  to  the 
company  when  it  was  made;  and  that,  under  all  the  cir- 
cumstances, it  was  invalid  and  should  be  set  aside;  and 
that  at  a  full  meeting  of  the  stockholders  of  the  com- 
pany held  in  October,  the  said  lease  was  repudiated 
and  annulled  by  a  unanimous  vote.  The  prayer  of 
the  bill  was  for  an  injunction  for  the  appointment  of  a 
receiver,  that  the  lease  might  be  annulled,  for  an  ac- 
count, and  for  general  relief. 

The  parties  answered  at  great  length,  contesting  all 
the  grounds  stated  in  the  bill  for  avoiding  the  lease. 
The  cause  being  heard  upon  the  bill,  the  answeis  and 
exhibits  filed  by  both  parties,  the  court  being  of 
opinion  that  the  lease  was  n.ade  illegally  and  im- 
properly, and  without  lawful  authority,  and  that  the 
same  should  be  declared  \oid  and  be  annulled  upon  a 
final  hearing  of  the  cause,  awarded  an  injunction 
against  Stevens  and  Phelps,  restraining  them   from 
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the  further  working  of  the  road  by  virtue  of  the  said      1868. 
lease;  and  the  directors  were  enjoined  and  restrained     Term. 


from  acting  as  officers  and  directors  of  the  company.  "T^ 
And  a  receiver  was  appointed  to  take  possession  of     &  al. 
and  control  and  operate  the  road,  under  certain  direc-  Davison. 
tions  stated  in  the  decree. 

From  this  decree  Stevens  and  Phelps  obtained  an 
appeal  to  the  District  Court  of  Appeals  at  Fredericks- 
burg, where  it  was  affirmed;  and  they 'then  obtained 
an  appeal  to  this  court. 

Daniel  and  G,    W,  Brent^  for  the  appellants, 
i?.  G.  Brent  and  Magrad^r^  for  tt  e  appellee. 

JoYNEs,  J.,  delivered  ttie  decree  of  the  court: 
The  court,  without  deciding  whether  or  not  it  [827 
would  have  been  competent  to  the  stockholders  of  the 
Washington,  Alexandria  and  Georgetown  Railroad 
Company  to  make  such  a  lease  of  their  railroad  as 
that  in  the  proceedings  mentioned,  which  is  a  question 
that  does  not  arise  in  this  cause,  is  of  opinion  that  it 
was  not  competent  for  the  board  of  directors  of  the 
said  company,  without  the  sanction  of  a  lawful  meet- 
ing of  the  stockholders,  to  make  the  lease  in  the  pro- 
ceedings mentioned:  1.  Because  a  boara  of  directors  . 
of  a  railroad  company  have  no  authority  to  make  such 
a  lease  under  the  powers  vested  in  such  a  board  by 
law  ;  and  2d.  Because  the  said  lease  was  in  contraven- 
tion of  the  sixth  article  of  the  by-laws  of  said  company, 
which  provides,  that  no  contract  shall  be  made  '* in- 
volving the  franchises  of  said  road,  except  the  same 
be  approved  by  a  general  meeting  representing  a  ma- 
jority of  the  stock,  after  being  recommended  by  a 
majority  of  the  stockholders;"  the  court  being  of 
opinion  that,  while  the  said  lease  does  not  involve  the 
Vol.  xviii — 111 
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I8<i8.     esseiitial  franchise  of  the  said  company  to  be  a  corpo- 
Tera.     ration,  it  does  involve  the  franchise  to  take  tolls  upon 

T~         the  road  of  the  said  company,  which  comes  within 
&  al.     the  meaning  of  'Hhe  franchise  of  sai<l  road,  as  ex- 

Davison.  pressed  in  the  said  by-law.  And  the  court  is  farther 
of  opinion,  that  although  by  the  eighteenth  article  of 
the  by  laws  of  said  company,  authority  is  given  to 
the  board  of  directors  to  alter  or  amend  any  of  the 
said  by-laws,  the  said  board  had  no  authority,  under 
the  said  by-law  or  otherwise,  to  disregard  or  to  alter 
the  said  provision  of  the  sixth  by-law,  which  was  in- 
tended to  impose  a  limitation  upon  the  powers  of  the 
board  of  directors. 

The  court  is  further  of  opinion,  that  the  said  lease, 
having  been  made  by  the  board  of  directors,  two  of 
whom  had  been  concerned  in  the  fraudulent  issue  of 
a  very  large  amount  of  spurious  stock,  greatly  exceed- 
ing in  amount  the  lawful  stock  of  the  company,  hav- 

S28]  ing  been  made  on  the  very  day  on  which  the  regular 
term  of  oBBce  of  said  directors  was  to  expiie,  and  on 
which  the  annual  meeting  of  the  stockholders  of  said 
company  should  regularly  have  leen  held,  and  when 
the  said  board  of  directors  had  failed  to  issue  the  call 
which  it  was  their  duty  to  issue  for  the  said  meeting; 
being  made  to  two  persons  in  the  employment  of  said 
company,  one  of  whom  had  been  an  agent,  to  some 
extent,  in  the  issue  of  a  large  amount  of  such  spurious 
stock,  and  securing  to  the  said  lessors  a  clear  profit, 
except  the  amount  payable  for  taxes,  to  the  extent  of 
one-half  of  the  gross  earnings  of  said  company  during 
the  term  of  the  said  lease,  besides  the  sum  of  seven 
thousand  dollars  jt;^/'  annu^n^  to  be  paid  by  the  Adams 
Express  C.'ompany  under  a  previous  contract  with  the 
said  railroad  company;  and  charging  all  the  debts 
and    expenses    of    the  said    company;    except    the 
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taxes  upon  the  shares  of  the  gross  earnings  reserved     1868. 
to  the  said  company,  the  same  must  be  regarded  as  a    xenn. 


fraud  upon  the  rights  of  the  stockholders;  and  that  ~ 
this  conclusion  is  not  repelled  by  the  statement  that     &  al. 
the  said  lease  was  made  after  consultation  with  a  ma-  Davison, 
jority  of  the  stockholders,  and   with  their  approval, 
because:  1.   It  does  not  appear  whether  the   stock- 
holders thus  consulted  ^  ere  the  holders  of  genuine 
stock   or   of   spurious   stock;    and  2.    The   approval 
of  stockholders  thus  informally  obtained  could  have 
no  legal  force  or  effect.     The   court,    is,    therefore, 
of  opinion,  that  the  said  lease  is  null  and  void,  and 
should  be  so  declared  upon  the  final  hearing  of  this 
cause. 

The  court  is  further  of  opinion,  that  while,  for  the 
reasons  assigned  in  the  case  of  Oardiner  v.  The  Lon- 
don^ Chatham  and  Dover  Railway  Corapany^  2  Law 
Reports  (Chancery  Appeals)  201,  a  court  of  chancery 
will  be  reluctant  to  appoint  a  receiver  to  take  charge 
of  and  manage  a  railroad,  it  is  competent  to  do  so 
where  such  a  course  is  indispemible  to  secure  the 
rights  of  the  legitimat  >•  stockholders,  and  to  prevent  [829 
a  failure  of  justice.  And  the  court  is  of  opinion,  that 
under  the  circumstances  of  this  case,  it  was  proper  for 
the  court  to  appoint  a  receiver  to  take  charge  of  and 
manage  the  said  railroad  until  it  can  be  ascertained, 
by  a  proper  enquiry,  to  be  made  in  this  cause,  who 
are  the  legitimate  stockholders  of  said  company,  to 
whom  the  custody  and  management  of  said  lailroad 
should  be  committed.  And  the  court  is  of  opinion, 
that  it  is  not  made  to  appear  that  the  Circuit  Court 
erred  in  not  appointing  the  lessees  as  the  receivers  to 
manage  the  said  railroad  during  the^pendency  of  this 
cause. 

But  the  court  is  of  opinion,  that  it  was  not  proper 
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1868.     to    enjoin    Robert   W.    Latham,    Joseph    B.    Stuart 

Term.    Samuel    M.    Shoemaker,    Oscar   A.  Stevens  and   J. 

— Deane  Smith  from  acting  as  directors  and  officers  of 

Stevens  ^ 

&  al.     said  railroad  company,  or  doing  any  act  as  such;  such 

Davison.  ^^  ord«r  not  being  necessary  to  accomplish  the  object 

of  the  principal  order. 

The  court  is,  therefore,   of  opinion,  that  the  said 

order  of  the  Circuit  Court  be  amended  by  striking 

therefrom  the  order  of  injunction  last  mentioned,  and 

that  the  said  order  as  amended  be  afiBrmed;  and  that 

the  appellants  pay  to  the  appellees  their  costs,  &c. 

Decree  amended  and  affirmed. 
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ISichmonft. 

TuRNKR  V.  Smith  ctv.  j^n^ 

Term. 
July  2.  1.^30 

I.  In  a  proceeding  to  recover  rent  due  upon  a  perpetual  lease 
granted  out  of  land,  with  right  of  distress  and  entry  if  the 
rent  was  not  paid,  a  special  verdict  finds  the  entry  of  the 
grantee  of  the  rent  upon  the  land,  and  the  holding  by  him 
and  those  claiming  under  him  for  forty-three  years ;  but  does 
not  find  that  the  original  entry  was  under  the  right  of  entry 
given  by  the  deed,  or  that  the  parties  held  adversely,  nor  any 
facts  from  which  such  an  entry  or  such  a  possession  results  as 
a  conclusion  of  law.  The  court,  therefore,  cannot  infer  either 
fact. 

I.  Commissioners  making  a  sale  of  land  for  taxes  under  the  act  of 
Congress  of  February  6th,  1863,  are  bound  to  bid  off  the  land 
for  the  United  States,  if  no  person  will  bid  more  than  two- 
thirds  of  its  assessed  value,  unless  the  owner  shall  request  it 
to  be  struck  off*  to  some  other  person  at  a  less  price  ;  and  the 
commissioners  have  no  discretion  in  the  case. 

.  When  the  certificate  of  the  commissioners  of  the  sale  of  land 
for  taxes  under  the  act  of  Congress,  shows  upon  its  face,  that 
the  land  has  been  sold  to  a  purchaser  other  than  the  United 
States,  for  less  than  two-thirds  of  its  assessed  value,  it  shows 
that  the  commissionera  had  no  authority  to  make  the  sale  to 
the  purchaser,  and  it  is  therefore  void  and  of  no  effect. 

This  was  a  proceediDg  upon  a  warrant  of  distress 
or  rent  issued  by  a  justice  of  the  peace  for  the  county 
f  Alexandria,  in  April,  1867,  at  the  suit  of  R.  M.  & 
.  M.  Smith  against  David  Turner.  The  warrant 
'^aa  leTied  and  Turner  gave  a  forthcoming  bond, 
^hfch  was  forfeited  and  returned  to  the  clerks  office  rggi 
f  the  countv  court  of  Alexandria. 
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1868.         The  case   was  removed,  by  consent,  to  the  Circuit 

Term.     Court  of  Alexandria  county,  and  Turner  pleaded  nif 

"Z^        dehet^  no  rent  in  arrear,   and  no  demise,  on   which 

V.       issues  were  joined ;  and  on  the  trial  the  jury  found  a 
Smith,  -IT'. 

&c.      special  verdict. 

It  appears  from  the  special  verdict  that  Wiiliam  H. 
Hannon,  being  seized  in  fee  of  a  house  and  lot  in 
Alexandria,  did  by  deed  bearing  date  the  19th  day  of 
November,  1819,  ^\ith  his  wife,  grant  to  Wm.  S. 
Moore  a  yeaily  rent  of  two  hundred  and  twenty-foar 
dollars,  payable  on  the  19th  day  of  November  and 
May  in  each  forever,  to  be  issuing  out  of  and  charged 
upon  said  house  and  lot,  with  right  of  distress  and 
entry  for  non-payment  of  the  rent. 

On  the  15th  of  July,  1825,  Moore  and  wife  ood- 
veyed  this  lent,  with  other  property,  with  th»*  right 
of  distress  and  entry,  to  Rober  J.  Taylor,  in  trust,  to 
secure  a  large  debt  owing  by  Moore  to  Thomas  Irwin; 
and  Moore  having  died  insolvent,  largely  indebted  t^:* 
Irwin,  Taylor  in  the  year  1830  sold  and  conveyed  the 
said  rent,  with  the  right  of  distress  and  eQLry,  tc 
Thomas  Irwin,  Jr. ;  and  the  said  rent  uame  by  similar 
conveyances  to  Thomas  Irwin,  Jr.,  and  others,  de- 
scendants of  the  original  Thomas  Irwin;  and  they, 
by  deed  of  the  21st  of  May,  1854,  conveyed  the  sud 
rent,  with  all  its  incidents,  to  Richard  M.  Smith  and 
James  M.  Smith,  **with  all  the  right,  title  and  int^- 
est  in  law  or  equity  which  they  had  or  held  in  the 
said  lot  of  ground  derived  from  any  source  whatever." 

It  appears  further  that  Hannon  died  insolvent  aboot 
the  year  1821,  and  that  thereupon,  or  shortly  ih«e- 
after,  Moore  took  possession  of  the  house  and  lot.  and 
held  it  until  the  sale  by  Taylor.  That  Irwin  tkec 
took  possession,  and  the  parties  deriving  title  nnder 
him  took  it  successively,  until  the  conveyance  to  the 
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plaiDtiflfs  the  Smiths;  and  they  held  it  until  the  sale     1868. 
to  Hunter,  who  has  since  held  possession  of  it.  Term. 

In  May,  1861,  the  Smiths  abandoned  their  resi-  "^ij^,^ 
dence  in   Alexandria,  and  went  within  the  military       v. 
lines  of  the  Confederate   States.     On    the    first   of      &c.  ' 
March,  1864,  the  said  house  and  lot  was  assesseJ  at        [^^*^ 
$3,500,  and  was  sold  for  United  States  taxes,  under 
the  act  of  Congress  for  the  collection  of  direct  taxes 
in  insurrectionary  districts  within  the  United  States, 
and  for  other  purposes,  to  the  defendant  Turner,  w^ho 
fully  complied  with  the  terms  of  sale,  and   received 
the  certificate  of  the  commissioners.     The  certificate 
is  set  out  in  the  special  verdict  and  shows  on  its  face 
the  fact,  that  the  house  and  lot  was  assessed  on  the 
land  books  of  the  State  for  1860,  at  $3,500,  and  that 
it  was  purchased  by  Turner  at  $1,750. 

Upon  the  facts  stated  in  the  special  verdict,  the 
Circuit  Conrt  rendered  a  judgment  for  the  plaintiffs. 
Turner  obtained  a  supersedeas  to  this  judgment  to  the 
District  Court  of  Appeals  at  Fredericksburg;  and 
that  court  having  affirmed  the  judgment,  he-  brought 
it  by  writ  of  error  to  this  court. 

Francis  Z.  Smithy  for  the  appellant. 
G,   W.  Brent^  for  the  appellees. 

JoYNEs,  J.  It  was  contended  by  the  counsel  for 
the  plaintiff  in  error,  that  no  rent  was  due  to  the  de- 
fendants in  error  at  the  time  they  sued  out  their  war- 
rant of  distress,  which  is  a  ground  of  defence  allowed 
in  such  a  case  by  section  4,  chapter  189  of  the  Code. 
And,  in  the  first  place,  it  was  contended,  that  the 
ground  rent  had  been  extinguished  before  the  sale  by 
the  United  States  tax  commissioners,  by  reason  of  the 
title  to  the  rent  and  the  title  to  the  land  on  which  it 
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1868.     was  charged  having  been  united  in  the  same  hands. 
Term.    To  maintain  this  it  was  insisted:  1.  That  it  must  be 
presumed  that  Moore,  when  he  took  possession  of  the 
land  after  the  death  of  Hannon,  in  1821,  did  so^bj 
virtue  of  the  right  conferred  upon  him   by  the  deed 


Turner 

V. 

Smith, 
&c. 

S33J  granting  the  rent,  in  case  the  rent  should  at  any  time 
remain  unpaid  for  thirty  days,  and  no  sufficient  dis- 
tress to  satisfy  the  same  could  by  found  on  the  land, 
to  enter  on  the  land  and  hold  the  same  as  his  absolute 
estate;  and  2.  That  if  it  cannot  be  presumed  that 
Moore  entered  upon  and  held  the  land  under  this 
clause  of  the  deed,  the  defendants  in  error  and  those 
under  whom  they  claim,  had,  at  the  time  of  the  tax 
sale,  held  the  land  in  adverse  possession  for  forty-three 
years,  and  had  thereby  acquired  a  valid  title  thereto. 
But  neither  of  these  positions  can  be  maintained. 
The  case  comes  up  on  a  special  verdict.  The  verdict 
does  not  find  such  an  entry  by  Moore,  nor  does  it  find 
an  adverse  possession  by  him  or  by  any  other  person 
under  whom  the  defendant  in  error  claims,  nor  any 
facts  from  which  such  an  entry  or  such  a  possession 
results  as  a  conclusion  of  law.  The  court  therefoie, 
cannot  infer  either  fact.  Nor,  indeed,  would  the  facts 
found  warrant  us  in  holding  that  there  was  such  an 
entry  by  Moore,  or  such  an  adverse  possession,  if  we 
were  at  liberty  to  make  inferences  on  the  subject. 
The  control  which  Moore  assumed  over  the  land  after 
Ilannon's  death  seems  to  have  been  taken  in  order  to 
secure  the  annual  payments  due  him  on  account  of  the 
ground  rent.  The  lease  which  he  made  of  the  land 
is  consistent  with  that  object.  The  Irwins  entered 
and  held  possession  under  a  deed  conveying  to  them 
the  ground  rent  only.  They  exercised  no  act  of 
ownership  over  the  land  except  to  occupy  it  and  pay 
the  taxes,  as  Moore  had  done,  and  with  the  same  oD- 
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ject.     They  asserted  no  adverse  claim  to  it.     When     1868. 

they  conveyed  the  ground  rent  to  the  defendants  in    Term. 

error,  they  added  a  cla'jse  purporting  to  convey  also   ^^^^^j. 

^'all  their  riffht,  title  and  interest"  in  the  land,  "de-       v. 

.       ,  ^  .  .,       T^   X     ,_.        1  Smith, 

rived  from  any  source  whatever.        But  this  clause      &c. 

passed  nothing.     Whatever  may  have  been  the  in-        l^^'^ 

tention  with  which  that  clause  was  inserted,  it  could 

not  have  been  understood  by  either  the  grantors  or 

grantees  as  passing  an  interest  in  the  land  which  the 

grantois  neither  had  nor  claimed.     It  furnished  no 

color  of  title  to  the  defendants  in  error. 

But  it  is  contended  further,  that  if  the  ground  rent 
had  not  been  extinguished  in  the  manner  contended 
for  before  the  tax  sale,  it  was  extinguished  by  that 
sale.  It  is  claimed  that  this  results  from  the  provi- 
sion of  the  fourth  section  of  the  act  of  June  7,  1862, 
(12  Stat,  at  Large  423,)  which  is  in  these  words: 
''The  title  of,  in  and  to  each  and  every  piece  or  parcel 
of  land  upon  which  the  tax  has  not  been  paid,  as 
above  provided,  shall  thereupon  become  forfeited  to 
the  United  States,  and  upon  the  sale  hereinafter  pro- 
vided for,  shall  vest  in  the  United  States,  or  in  the 
purchaser  at  such  sale  in  fee  simple,  free  and  dis- 
charged from  all  prior  liens,  encumbrances,  right, 
title  and  claim  whatsoever.'  It  is  contended,  that 
the  effect  of  this  provision  is,  that  the  purchaser  shall 
not  take  merely  the  title  of  the  owner  to  whom  the 
land  was  charged,  or  by  whom  the  tax  was  payable, 
free  and  discharged  from  all  encumbrances,  &c.,  but 
shall  take  a  nevs ,  independent  and  absolute  title,  and 
that  the  sale  consequently  extinguished  the  ground 
rent,  the  continued  existence  of  which  would  be  in- 
consistent with  such  an  absolute  and  perfect  title  as 
the  act  designed  to  confer  upon  the  purchaser. 

Several  answers  have  been  made  to  this  argument: 
Vol.  xviii — 112 
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1868.     1 .  That  the  act  of  Congress  under  which  the  sale  wa& 
Term,     niade  is  unconstitutional  and  void.     2.  That  the  tax 

~  commissi  one  PS,  in  making  the  sale  in  the  present  cjise, 

V.       exceeded  the  authority  conferred  by  the  act,  so  that 

''Sc.  '    the  sale   was  void.     3.  That   whatever  may  be  the 

operation  of  the  tax  sale  upon  the  title  to  the  land 

835]  itself,  it  had  no  effect  upon  the  title  to  the  ground 
rent,  which  was  a  separate  and  distinct  estate;  in 
support  of  which  the  case  of  frwin  v.  Bank  of  United 
States^  1  Barr.  U.  349,  was  cited. 

1  do  not  think  it  necessary  to  consider  the  first  or 
last  of  these  petitions,  as  I  think  the  second  is  well 
taken. 

The  sale  is  claimed  to  be  void,  because,  as  appears 
on  the  face  of  the  certificate  of  sale,  the  land  was 
sold  for  less  than  two-thirds  of  its  assessed  value. 
The  seventh  section  of  the  act  of  June  7,  1862,  as 
amended  by  the  act  of  February  6,  1863,  provides 
that  the  several  lots  and  parcels  of  land  upon  which 
the  taxes  shall  not  be  paid,  shall  be  advertised  fur  sale 
by  the  commissioners,  and  shall  be  severally  sold  to 
the  highest  bidder,  for  a  sum  not  less  than  the  taxes, 
penalty  and  costs,  and  ten  per  cent  per  annnw  inter- 
est on  said  tax;  and  then  adds:  '*In  all  cases  where 
the  owner  of  said  lots  or  parcels  of  ground  shall  not 
on  or  before  the  day  of  sale  appear  before  the  said 
board  of  commissioners  and  pay  the  amount  of  said 
tax  with  ten  per  centum  interest  thereon,  with  the 
cost  of  advertising  the  same,  or  request  the  saice  to 
be  struck  off  to  a  purchaser  for  a  less  sum  than  two 
thirds  of  the  assessed  value  of  said  several  lots  or 
parcels  of  ground,  the  said  commissioners  shall  be 
authorized  at  saia  sale  to  bid  off  the  same  for  the 
United  States  at  a  sum  not  exceeding  two-thirds  of 
the  assessed  value  thereof,  unless  some  person  shall 
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bid  a  larger  sum ;  and  in  that  case,  the  same  shall  be 
struck  off  to  the  highest  bidder,"  &c.  The  provision 
of  the  original  act,  for  which  the  foregoing  was  sub- " 
stituted  by  the  act  of  February  6,  1863,  was  as  fol- 
lows: **And  the  said  commissioners  shall,  at  said  sale, 
strike  off  the  same  severally  t«D  the  United  States  at 
that  sum,  [that  is  to  say,  the  taxes,  penalty  and  costs, 
and  ten^^r  cent,  per  annum  interest  on  the  tax,]  un- 
less some  peison  shall  bid  the  same,  or  a  larger  sum." 

The  argument  is,  that  under  the  act  of  February 
6,  1863,  the  commissioners  were  bound  to  bid  off  the 
land  for  the  United  States,  if  no  person  should  bid 
more  for  it  than  two-thirds  of  its  assessed  value,  and 
that  they  had  no  authority  to  sell  any  parcel  of  land 
at  less  than  two-thirds  of  its  assessed  value  to  any 
purchaser  other  than  the  United  States,  except  in  case 
the  owner  should  request  it  to  be  done;  which  does 
not  appear,  and  is  not  alleged  in  this  case. 

It  is  a  general  principle,  applicable  to  the  sale  of 
land  for  taxes,  thai  the  purchaser  must  show  that  all 
the  provisions  of  the  law  have  been  fully  complied 
with.  "The  purchaser  setting  up  a  new  title  in  hos- 
tility to  the  former  owner  is  not  to  be  favored,  and 
should  have  looked  into  it  with  care  before  buying, 
and  not  except  to  disturb  or  defeat  old  rights  of  free- 
hold, without  showing  a  rigid  compliance  with  all  the 
material  requisitions  of  the  law  under  which  the  sale  w  as 
made."  Mason  v.  Fearson^  9  Howard  U.  S.  R.  248, 
The  j^urchaser  is  "bound  to  show  every  fact  necessary 
to  give  jurisdiction  and  authority  to  the  officer,  and  a 
strict  compliance  with  all  things  required  by  the  stat- 
ute." Parker  v.  Overman^  18  Howard  U.  S.  11. 
137.  The  grounds  of  this  doctrine  are  fully  stated, 
and  numerous  cases  in  which  it  has  been  laid  down 
and  acted  on  collected,  in  the  second  and  third  chap- 
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1868.     ters  of  Blackwell  on  Tax  Titles.     The  counsel  for  the 
Term,    plaintiff  in  error,  however,  relies  upon  the  provisions 
^^j.^^^   of  the  act  of  February  6,  1863,  which  declares,  tha*i 
V.       '*the  certificate  of  said  commissioners  shall  only  be 
'  ^c.  '    affected  as  evidence  of  the  regulaiity  and  validity  of 
sale  by  establishing  the  fact  that  the  said  property 
was  not  subject  to  taxes,  or  that  the  taxes  had  been 
paid  previous  to  sale,  or  that  the  property  had  been 
redeemed  according  to  the  provisions  of  this  act." 
It  is  insisted,  that  the  effect  of  this  provision  is  to  pre- 
clude any  enquiry  in  respect  to  the  regularity  of  the 
sale,   or  in  respect  to  the  authority  of  the  comrais- 
«37]       sloners  to  make  it,  upon  any  other  grounds  except  those 
specified. 

It  is  not  necessary  to  consider  what  is  the  effect  of 
this  provision.  Numerous  cases  involving  the  con- 
struction of  analogous  provisions  are  collected  and  dis- 
cussed by  Blackwell  in  his  third  chapter.  Among  the 
cases  there  cited  is  Parker  v.  Overman^  above  referred 
to.  The  statute  provided  that  the  "deed  shall  be 
taken  and  considered  by  the  court  as  sufficient  evidence 
of  the  authority  under  which  such  sale  was  made," 
&c.  It  was  held  that  "sufficient"  was  useil  in  the 
sense  of  ^''prinua  facie y  But  whatever  may  be  the 
effect  of  this  provision  in  excluding  evidence  alixinde 
to  impeach  the  validity  of  the  sale  on  the  ground  of 
want  of  authority  in  the  commissioners  to  make  it,  it 
can  only  apply  to  a  case  in  which  the  certificate  is 
regular  on  its  face,  and  shows  nothing  to  irapeaoh  the 
authority  of  the  commissioners.  It  cannot  apply  to  a 
case  in  which  the  defect  of  authority  is  apparent  on  the 
face  of  the  certificate.  The  object  of  this  provision 
is  to  exempt  the  purchaser  from  the  necessity  of  pre- 
serving the  evidence  that  the  requirements  of  the  law 
have  been  complied  with,  and  to  make  the  certificate 
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evidence  of  that  fact,  and  conclusive  evidence,  per- 
haps, with  the  exceptions  specified.  It  would  be  ab- 
surd to  say  that  tnis  presumption  shall  attach  to  a  cei- " 
tiiicate  which  shows  ui  on  its  face  that  the  presumption 
ig  contrary  to  the  fact.  The  object  was  to  afford  pro- 
tection to  purchasers  who  received  regular  certificates, 
upon  which  they  have  a  right  to  rely.  The  same  con- 
siderations did  not  require  that  this  protection  should 
be  afforded  to  purchaseis  who  tale  certificates  whicu 
show  upon  their  face  that  the  sale  was  made  without 
authority.  It  the  certificate,  on  its  face,  shows  a 
prima  facie  case  of  sale  without  authority,  the  party 
who  relies  upon  it  must  establish  the  existence  or  any 
other,  facts,  not  apparent  on  the  certificate,  which 
may  be  necessary  to  show  that  the  authority  existed, 
notwithstanding  what  appears  on  the  certificate.  The 
existence  of  such  other  facts  cannot  be  piesumed. 

The  question  then  is,  whether  the  certificate  of  sale 
in  this  case  shows,  on  its  face,  that  the  sale  was  made 
without  authority.  The  words  of  the  act  are  that  the 
commissioners  shall  *'be  authorized''  to  bid  off  the 
land  for  the  United  States.  Literally  construed,  this 
language  is  permissive  not  mandatory.  But  such  ex- 
pressions are  often  construed  to  be  mandatory,  and 
not  merely  permissive.  And  it  is  a  general  rule  o2 
construction,  that  where  power  is  conferred  upon  pub- 
lic oflBcers  by  statute,  in  language  which  literally  im- 
ports permission  or  authority  merely,  the  language 
will  be  construed  as  peremptory  whenever  the  power 
is  conferred  for  the  benefit  of  the  public  or  of  indivi- 
duals. Thus,  in  Sxvper visors  v.  United  States^  4  Wal- 
lace U.  S.  R.  435,  the  words  *'may,  if  deemed  advis- 
able,"' were  construed  as  imposing  a  positive  and  ab- 
solute^ duty,  and  not  as  devolving  a  mere  discretion. 
The  same  rule  was  acted  on  by  this  court  in  Beari  d& 
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1868.  al.  V.  Simmons.  9  Gratt.  389.  Here  the  aathciitT 
Term.    ^^  ^^  ^^  exercised  for  the  benefit  of  the  govenument 

~  of  the  United  States,  representing  the  whole  public, 

V-  and  the  government  had  a  right  to  claim  its  exercise 
'  "<Jt..  '  as  a  duty  imperative  on  the  commissioners.  The 
authority  was  conferred  for  the  benefit  of  the  govern- 
ment, not  for  the  benefit  of  the  commissioners.  The 
ninth  and  eleventh  sections  of  the  act  of  June  7,  1862, 
provided  for  the  disposition  of  the  lands  to  be  thus  ac- 
quired by  the  United  States.  Congress  certainly  did 
not  intend  to  leave  it  to  the  commissioners  to  say 
what  lands  they  should  bid  off  for  the  United  States, 
or  whether  they  would  bid  oflF  any,  and  thus  to  enable 
them  to  say  to  what  extent  the  policy  of  Congress  in 
the  ninth  and  eleventh  sections  aforesaid  should  be 
carried  into  effect,  or  to  defeat  it  altogether.     It,  on 

839]  the  other  hand,  laid  down  a  rule  by  which  the  commis- 
sioners were  to  be  governed,  and  which  they  had  no 
right  to  disr»3gard.  That  Congress  intended  to  impose 
a  duty  uj  on  the  conmissioners  in  this  case,  and  not 
merely  to  invest  them  with  a  discretion,  appears  fur- 
ther from  the  provision  of  the  act  of  June  7.  1S»>2, 
for  which  that  now  under  consideration  was  substi- 
tuted. In  that  act  the  language  was  that  the  com- 
missioners '^shair*  strike  off  the  land  to  the  Unitdl 
States,  unless  some  person  shall  bid  a  larger  sum  tnan 
that  limited  by  the  act.  The  sum  limited  by  that  act 
was  the  minimum  sum  at  which  the  commissioners 
were  authorized  to  sell  the  land,  namely,  the  lax, 
penalty  and  costs,  and  ten  per  cent,  interest  on  the  tax. 
The  amendment  consisted  in  these  particulars  :  1.  A 
permission  to  the  owner  to  appear  before  the  commis- 
sioners in  proper  person,  ami  pay  the  tax,  with  in- 
terest and  cost  of  advertising,  by  which  the  authoritv 
of  the  commissioners  to  make  a  sale  would  be  de- 
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feated.  2.  A  provision,  in  effect,  that  the  land  might 
be  sold  to  any  person  for  less  than  two-thirds  of  its 
assessed  value,  if  the  owner  should  so  request;  in 
which  case  the  commissioners  could  not  bid  it  off  f^^r 
the  United  States.  3.  That  if  the  owner  did  not  so 
request,  the  commissioners  should  bid  off  the  land  for 
the  United  States  at  not  more  than  two-thirds  its  as- 
sessed value,  unless  some  person  would  bid  more. 
Congress  still  aimed  at  the  acqusition  of  lacd  at  these 
sales,  to  fulfill  the  purposes  contemplated  by  the  ninth 
and  eleventh  sections  aforesaid,  but  it  chose  to  change 
the  maximum  price  at  which  it  mio^ht  be  bid  off  for  the 
United  States,  for  the  reason,  probably  that  it  had 
been  found  by  experience  that  the  United  States  could 
get  no  land,  or  pot  enough,  at  the  maximum  price 
limited  by  the  original  act.  But  surely  Congress  did 
not  mean,  by  the  amended  act,  any  more  than  by  the 
original  act,  to  leave  it  to  the  discretion  of  the  commis- 
sioners to  say  whether  they  would  or  would  not  carry 
out  the  policy  of  Congress  by  bidding  off  the  land  for 
tne  United  States  on  the  terms  specified..  It  meant, 
in  all  cases,  to  take  the  land  to  the  United  States,  if 
it  could  be  obtained  on  the  terms  specified  in  the  act, 
and  to  deny  authority  to  the  commissioners  to  sell  it 
to  any  other- purchaser. 

Another  provision  of  the  act  of  February  6,  1803, 
is  in  these  words :  ' '  And  provided  further,  that  at  such 
sale,  any  tracts,  parcels,  or  lots  of  land  which  may  be 
selected  under  the  direction  of  the  President  for  gov- 
ernment use,  for  war,  military,  naval,  revenue,  chari- 
table, educational,  or  police  purposes,  may,  at  said 
sale,  be  bid  in  by  said  commissioners,  under  the  airec- 
tion  of  the  President,  for,  and  struck  off  to,  the  United 
States."  Here  again  the  language  used  is,  literally 
construed,  permissive,  but  the  obvious  meaning  was 
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1868.     that  it  should  be  the  peremptory  duty  of  the  cominis- 
Tera.     Kioners  to  bid  oflf  for  the  United  States  the  lands  that 

"TT  might  be  selected.  And  the  commissioners  had  no 
V.  authority  to  defeat  the  object  of  the  government  by 
'  ^fec.  '  selling  such  land  to  another  purchaser.  The  case  i^ 
substantially  analogous  to  that  which  has  been  con- 
sidered before;  in  both  cases,  the  law  makes  it  the 
duty  of  the  commissioners  to  bid  oflf  the  land  for  the 
United  States,  and  not  to  sell  it  to  another;  in  effect, 
to  reserve  it  from  sale. 

I  consider  the  provision  in  question,  therefore,  as  a 
limitation  on  the  authority  of  the  commissioners.  A 
sale  made  to  another  purchaser,  of  land  which  Con- 
gress directed  to  be  bid  off  for  the  United  States,  and 
not  to  be  sold  to  another,  \\as  void  for  want  of  au- 
thority in  the  commissioners  to  make  it,  and  not  merely 
voidable  at  the  election  of  the  United  States. 

It  is  no  answer  to  say  that  no  injury  is  done  in  such 
a  case  to  the  owner,  as  it  is  not  material  to  him  whether 
his  land  is  bid  off  for  the  United  States,  or  sold  to 
another  purchaser,  because,  in  either  case,  it  would  be 

841]  lost  to  him.  If  the  question  related  to  a  mere  irregu- 
larity in  the  proceedings  of  the  commissioners,  not  in 
any  way  affecting  their  authority  to  make  the  sale,  it 
might,  and  probably  would,  have  been  incumbent  on 
the  owner  to  show  that  the  irregularity  was  one  which 
might,  by  possibility,  ha^e  done  him  an  injury.  But 
when,  as  in  this  case,  the  objection  goes  to  the  authority 
of  the  commissioners  to  make  the  sale,  it  is  not  neces- 
sary for  the  owner  to  show  tnat  he  was,  or  might  have 
been,  injured  by  the  sale.  When  he  shows  that  the 
commissioners  had  no  authority  to  make  the  sale,  he 
shows  that  the  sale  was  void  and  of  no  effect  whatever. 
See  Black  well,  second  chapter,  especially  pp.  63,  64. 
In  this  case,  the  certificate  shows  a  sale  for  less  than 
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two-thirds  of  the  assessed^value,  which  weLSj>rima  facie     1868. 
without  authority,  and  it  does  not  appear  that  the    Term. 
owner  requested  the  land  to  be  struck  off  at  less  than  '~z~ 
two-thirds  of  its  assessed  value,  which  could  alone  re-       v. 
pel  the  presumption  arising  from  the  face  of  the  cer-      <fec.  * 
tificate. 

I  am  of  opinion,  therefore,  that  the  judgment  of 
•the  District  Court  should  be  affirmed. 


MoNccRE,  P.  concurred  in  the  opinion  of  Joynes^  J. 
Rives,  J.,  dissented. 
Judgment  affirmed. 


Vol.  xviii — 113 
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Claflin  &  Co.  V.   Steesbock  &  Co. 


1868. 
June 

Term.  July  3. 

842] 

1.  Where  an  attachment  has  been  sued  out  under  J  2  of  ch.  151  of 

the  Code,  ed.  1860,  in  a  suit  pending  in  a  county  or  cotikhi- 
tion  court,  though  the  defendant  has  given  a  forthconunir 
bond,  the  court  has  jurisdiction  at  a  monthly  term  of  the 
court  to  abate  the  attachment. 

2.  On  a  motion  to  abate  an  attachment  on  the  ground  that  it  wv 

issued  on  false  suggestions  and  without  sufficient  caoae,  the 
plaintiff  declining  to  express  any  wish  for  a  jury,  and  the  <le- 
fendant  expressing  a  wish  that  a  jury  might  be  dispensed  with 
and  that  the  court  should  hear  and  decide  the  case ;  the  coon 
should  hear  and  decide  it  without  a  jury. 

3.  Though  an  action  for  maliciously  suing  out  an  attachment, 

the  plaintiff  cannot  recover  if  it  appears  that  the  ddend- 
ant,  is  suing  out  the  attachment,  acted  bona  fide  and  upuc 
such  apparent  ground  as  justified  him  in  believing  that  the 
facts  really  existed  which  would  authorize  its  issue ;  yet  upon 
a  motion,  under  J  22,  ch.  151  of  the  Code,  to  abate  the  attarfa- 
ment  on  the  ground  that  it  has  been  issued  on  false  ?agg(^ 
tions  or  without  sufficient  cause,  the  question  is  whether, 
upon  all  the  evidence,  there  was  reasonable  ground  or  proh- 
able  cause  to  believe  the  defendant  was  doing  the  act  which 
authorize  the  attachment ;  and  not  whether  the  &ct8  as  they 
appeared  to  the  affiant,  though  only  a  small  part  perhaps  of 
the  facts  of  the  case  afforded  him  reasonable  ground  for  Foeh 
a  belief. 

4.  When  a  cause  is  heard  by  the  Judge,  and  there  is  an  excepiiofi 

to  his  decision,  the  whole  evidence  is  spread  upon  the  record, 
and  the  appellate  court  must  regard  the  case  as  upon  a  4?- 
murrer  to  evidence,  considering  the  appellant  as  the  decrnr- 
rant. 

843]  On  the  10th  of  April,  1867,  H.  B.  Claflin  &  Co., 

wholesale  dry  goods  merchants  of  New  York,  seed 
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out  of  the  clerks  oflBce  of  the  Hustings  Court  of  the     1868. 
city  of  Kichmond  a  wiit  in  case,  against  J.  Steenbock    xeraa. 
&  Co.,  dry  goods  merchants  in  Kichmond,  returnable    ^,  g. 
to  the  May  rules,  laying  their  damages  at  fifty  thou-     &  Co. 
sand  dollars.     On  the  same  day  Moses  T.  Davis,  the    steen- 
agent  of  Claflin  &  Co. ,  cnade  oath  before  the  clerk  of     ^^ 
the  said  court,  that  he  believed  their  claim  to  be  just, 
and  that  they  ought  to  recover  at  least  forty- eight 
thousand  dollars ;  and  that  he  believed  that  the  defen- 
dants were  remo\iing  their  estate,  or  the  proceeds  of 
the  sale  of  their  property,  or  a  material  part  of  such 
estate  or  proceeds,  out  of  this  State,  so  that  process 
of  execution  on  a  judgment  in  said  suit,  when  it  should 
be  obtained,  would  be  unavailing.     On  this  affidavit 
an  attachment  was  issued,   by  which  the  sergeant  of 
the  city  was  directed  to  attach  the  estate  of  the  defen- 
dants for  the  amount  of  forty-eight  thousand  dollars; 
and  the  sergeant  levied  the  same  on  their  stock  of 
goods  in  their  store  in  the  city  of  Richmond.    In  July, 
Steenbock  &  Co.  gave  a  forthcoming  bond,  and  thus 
released  the  property  from  the  attachment. 

At  the  June  rules  the  plaintiffs  filed  their  declara- 
tion in  their  suit.  The  first  count  was  in  trover,  the 
second  in  detinue,  and  the  third  was  for  a  deceit  and 
false  representation  in  the  purchase  of  a  large  amount 
of  goods  by  the  defendants  from  the  plaintiffs. 

Whilst  the  cause  was  pending  in  court,  the  defen- 
dants Steenbock  &  Co.,  at  the  December  term  of  the 
court  for  1867,  moved  the  court  to  abate  the  attach- 
ment, on  the  ground  that  the  same  was  issued  upon 
false  suggestions  and  without  sufficient  cause;  and  the 
plaintiffs  objected  to  the  court's  entertaining  the  mo- 
tion, on  the  ground  that  the  same  was  cognizable  only 
at  the  quarterly  terms  of  the  court;  and  that  the  De- 
cember term  being  a  monthly  term,  the  court  could        [844 
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1868.     not  then  entertain  the  motion.     But  the  court  over- 
Term,     ruled  the  objection,  and  determined  to  hear  the  motion ; 


"-— —  and  the  plaintiffs  excepted. 
&  Co.         After  the  court  had  decided  to  hear  the  motion,  the 
Steen-    plaintiflFs  and    defendants   were   request^    to    state 
j^^     whether  they  desired  a  jury  to  be  empanelled  to  ascer- 
tain the  issue  of  fact  arising  upon  the  motion;  where- 
upon the  plaintiffs  declined  to  express  any  desire  upon 
the  subject;  and  the  defendants  stated  that  they  did 
not  wish  a  jury  empanelled,  but  desired  that  the  mat- 
ter should  be  heard  by  the  court  without  the  interven- 
tion cf  a  jury;  whereupon  the  court  was  of  opinion, 
that  it  was  not  proper,  in  such  circumstances,  that  a 
juiy  should  be  empanelled;  and  the  plaintiffs  again 
excepted. 

The  court  then  proceeded  to  heai  the  evidence, 
when  an  immense  amount  of  testimony  was  intro- 
duced by  the  plaintiffs  and  defendants,  some  in  the  form 
of  depositions,  and  some  given  orally  in  court,  and 
reduced  to  writing.  And  the  court  held,  that  ihe  at- 
tachment was  issued  upon  false  suggestions  and  with- 
out sufficient  cause,  and  rendered  judgment  that  the 
attachment  be  abated.  To  this  judgment  of  the  court 
the  plaintiffs  again  excepted ;  and  the  whole  evidence 
was  spread  upon  the  record.  And  they  thereupon 
applied  to  a  judge  of  this  court  for  a  supersedeas  to  the 
judgment;  which  was  awarded. 

The  last  exception  involves  a  simple  question  of 
fact,  and  it  would  be  as  useless  as  it  is  impossible  to 
give  a  statement  of  the  evidence  bearing  upon  it. 

Ould,,  Lyons  and  Gilmer^  for  the  appellants. 
Williams  and  Crump^  for  the  appellees. 

MoNcuRK,  p.     T  think  that  the  Hustings  Couit  did 
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not  err  m  overruling  the  objection  of  the  plaintiffs  to     1868. 

the  jurisdiction  of  the  said  court  at  a  monthly  term    xerm. 

thereof,  to  hear  and  decide  the  motion  of  the  defen-  "ZZ'a- 
'  Claflin 

dants  to  abate  the  attachment,  en  the  ground  that  the     &  Co. 

same  was  issued  upon  false  suggestions,  and  \^  ithout    steen- 

suflBcient  cause;  as  mentioned  in  the  first  bill  of  ex-     ^^ 
'  &  Co. 

ceptions.  A  county  or  corporation  court  is  but  one  [845 
court,  though  it  has  both  monthly  and  quarterly  terms. 
The  Code,  oh.  157,  §  16,  prescribes  the  general  juris- 
diction of  r.uch  court,  declaring,  among  other  things, 
that  it  shall  have  jurisdiction  to  hear  and  determine 
all  motions,  and  other  matters  made  cognizable  therein 
by  any  statute.  Id.,  §  17^  declares  that  certain 
enumerated  subjects,  including  ''such  motions  as  are 
provided  for  by  the  fifth  section  of  chapter  167,  and 
actions  at  law,  shall  be  cognizable  only  at  a  quarterly 
term  thereof;"  and  that  ''all  other  matters  or  things 
authorized  by  law  to  be  done  by  or  in  such  court,  may 
be  done  either  at  a  monthly  or  quarterly  term. "  The 
motion  m  this  case  is  one  of  the  subjects  expressly 
embraced  in  §  16,  prescribing  the  general  jurisdiction 
of  the  court;  and  is  not  one  of  the  subjects  exclusively 
assigned  to  the  cognizance  of  a  quarterly  term  thereof, 
by  §  17.  It  is,  therefore,  one  of  the  "other  matters 
or  things"  which  the  concluding  sentence  of  that  sec- 
tion declares  "may  be  done  either  at  a  monthly  or 
quarterly  term."  But  it  is  argued  that  as  the  attach- 
ment in  this  case  was  issued  under  the  second  section 
of  chapter  151  of  the  Code,  in  a  suit  pending  in  the 
Hustings  Court,  of  which  suit  a  quarterly  term  of  that 
court  has  exclusive  cognizance  under  the  Code,  ch. 
157,  §  17,  as  aforesaid,  the  attachment  is  an  incident 
to  the  suit  and  inseparable  therefrom,  and  like  the 
suit,  is  exclusively  cognizable  at  a  quarterly  term ;  and 
therefore,  that  the  motion  to  abate  the  attachment  could 
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1868.     not  be  entertained  at  a  monthly  term.     But  I  do  not 

Term,    tnink  there  is  any  such  necessary  or  inseparable  connec- 

"TTT:      tion  between  the  attachment  and  the  suit.     And  I 
Claflin 

&  Co.     think  very  great  inconvenience  and  injury  might  arise 
Steen-    f^^™  ^^^  want  of  jurisdiction  by  a  monthly  term  of 

bock     g^^jj  j^  motion,  while  none  whatever  can  arise  from 
&  Co.  ' 

846]       the  existence  of  such  jurisdiction.     I  am  also  clearly 

of  opinion  that  the  Legislature  intended  to  give  jurisdic- 
tion to  a  monthly,  as  well  as  a  quarterly  terra  of  a 
county  or  corporation  court  in  such  a  case,  and  that  this 
intention  plainly  appears  throughout  the  attachment 
law  as  contained  in  the  Code,  ct.  151.  The  act  of 
March  19,  1867,  Sess.  Acts  p.  796,  cannot  aflfect  the 
case,  as  the  second  section  of  that  act  provides  that  until 
the  Criminal  Court  of  the  city  of  Richmond  is  organ- 
ized as  provided  for  by  the  act,  the  jurisdiction  of 
the  Hustings  Court  of  said  city  shall  remain  as  it  now 
is;  and  it  appears  that  such  criminal  court  has  not  yet 
been  organized. 

I  am  further  of  opinion  that  the  Hustings  Court  did 
not  err  in  hearing  and  deciding  the  said  motion  with- 
out the  intervention  of  a  jury;  as  mentioned  in  the 
second  bill  of  exceptions.  *'0n  a  motion,  when  an 
issue  of  fact  is  joined  and  either  party  desire  it,  or 
when,  in  the  opinion  of  the  court,  it  is  proper,  a  jury 
shall  be  impannelled,  unless  the  case  be  one  in  which 
the  recovery  is  limited  to  an  amount  not  greater  than 
twenty  dollars,  exclusive  of  interest."  Code,  ch.  167, 
§  8,  p.  704.  In  this  case  the  plaintiffs  and  the  defen- 
dants were  requested  by  the  court  to  state  whether 
they  desired  a  jury  to  be  impanelled  to  ascertain  the 
issue  of  fact  arising  under  the  motion.  The  plaintiffs 
declined  to  express  any  desire  upon  the  suoject,  and 
the  defendants'  stated  that  they  did  not  wish  a  jury 
impanelled,  but  desired  that  the  matter  should  be  heard 
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by  the  court  without  the  intervention   of  a   jury;     1868. 
which  was  aocordiugly  done,  the  court  being  of  opinion    Xerm. 


that  it  was  not  proper,  under  the  circumstances,  to      .     — 
have  a  jury.  &  Ck). 

But  I  am  of  opinion  that  the  Hustings  Court  erred    steen- 
4n  deciding  that  the  attachment  was  issued  upon  false     ^^^ 
suggestions  and  without  sufficient  cause,  and  in  ren- 
dering judgment  that  the  said  attachment  be  abated 
as  mentioned  in  the  third  bill  of  exceptions. 

The  plaintiffs  labor  under  a  great  disadvantage  in  [847 
this  case,  in  consequence  of  the  manner  in  which  it 
comes  up  for  revision  before  this  court;  that  is,  upon  a 
certificate  of  the  evidence  on  which  it  'vas  heard  and 
decided  by  the  court  below.  In  such  a  case  the  ap- 
pellate court  must  regard  the  case  as  upon  a  demurrer 
to  evidence,  considering  the  appellant  as  thft  demur- 
rant. In  this  case,  there  is  a  great  mass  of  evidence, 
and  a  great  deal  of  it  is  apparently  conflicting.  But, 
in  my  view  of  the  case,  there  is  an  ample  sufficiency 
of  uncontradicte<l  evidence  to  entitle  the  plaintiffs  to 
a  judgment  in  their  favor  on  the  defendants'  motion 
to  abate  the  attachment.  I  think  the  que*stion  raised 
by  the  motion  is,  whether  the  plaintiffs,  when  they 
sued  out  the  attachment,  believed  the  matter  stated 
in  their  affidavit  as  the  foundation  ihereoi,  to  be  true, 
and  had  sufficient  cause  for  so  believing:  not  whether 
those  matters  were  in  fact  true.  If  they  believed 
them  to  be  true,  and  had  sufficient  cause  for  so  believ- 
ing, the  attachment  was  then  rightfully  issued,  the  con- 
ditions on  which  the  remedy  was  granted  having  been 
fully  complied  with.  They  cannot  be  deprived  of  the 
benefit  of  the  remedy  by  its  being  shown  that  the 
matters  which  they  thus  believed,  and  had  sufficient 
cause  for  believing,  to  be  true,  were  not  in  fact  true. 
This,  I  think,  is  the  necessary  construction  of  the  Code, 
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1868.     ch.  151,  §  22,  which  gives  the  defence.      **The  rignt 
T^m.    ^^  sue  out  any  such  attachment  may  be  contested,''  is 


— ^: —  the  language  with  which  that  section  is  commenced 

&  Co.    This  means  that  it  may  be  contested  whether  the  at- 

St^n-    tachment  was  rightfully  sued  out.     And  this  become 

^^     more  plain  as  the  section  proceeds  :   ''And  wbenthei 

court  is  of  opinion  that  it  was  issued  on  false  sugg&- 

tions,  or  without  sufficient  cause,  judgment  shall  be 

entered  that  the  attachment  be  abated. ' '     Can  it  be  said 

that  the  attachment  was  issued  on  false  suggestions, 

when  the  affidavit  on   which  it  was  issued  states  that 

848]  the  affiant  believed  the  matters  therein  stated  to  be 
true,  and  when  he  had  sufficient  cause  for  so  belie?- 
ing?  My  construction  is  further  confirmed  by  the  act 
of  1840-41,  p.  77,  c.  67,  §  1,  which  was  the  source,  or 
one  of  the  sources,  from  which  the  provision  in  the 
Code,  ch.  151,  §  22,  was  derived.  That  act  was 
passed  in  consequence  of  the  decision  of  this  court  in 
Redford  v.  Winston^  3  Hand.  148,  in  which  it  was 
held,  that  where  an  attachment  is  issued  against  the 
estate  of  a  tenant  for  rent  lo  become  due  at  a  future 
day,  on  the* oath  of  the  landlord  that  he  has  sufficient 
grounds  to  suspect  that  his  tenant  will  remove  his 
effects,  &c.,  it  is  not  competent  for  the  tenant,  on  the 
return  of  the  attachme^^t,  to  plead  that  his  landlord 
bad  not  sufficient  grounds  to  suspect  that  the  tenant 
was  about  to  remove,  &c.  The  act  provided  ihat  in 
all  cases  of  attachment  for  rent  it  should  be  lawful  for 
the  tenant  to  '^contest  the  right  of  the  landlord  to  sue 
out  his  attachment;  and  if  it  shall  be  made  to  ap- 
pear that  the  landlord  or  lessor  had  not  just  cause  to 
suspect  that  the  tenant  would  move  his  effects  from 
the  leased  tenement  before  the  rent  was  to  beoome 
due,  or  that  for  any  other  case  an  attachment  shcuW 
not  have  issued,  judgment  shall  be  entered  for  the  t«i- 
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ant  that  the  attached  eflFects  be  restored  to  hinc  with     1868. 

costs."     Under  that  act  there  could   have   been  no    Term. 

doubt  but  that  it  was  incumbent  on  the  tenant,  in  or-    ^,  ^. "~ 

Claflm 
der  to  sustain  the  defence  which  it  fjave,  to  show,  not     &  Co. 

that  he  did  not  intend  to  move  his  etfects  from  the  steen- 
leased  tenement,  but  that  the  landlord  had  not  just  ^^^ 
caase  to  suspect  such  intention.  The  Code,  ch.  151, 
§  30,  further  confirms  the  same  construction ;  but  I 
will  not  quote  it  here.  The  second  section  of  chapter 
151  of  the  Code  was  intended  to  aflford  a  substitute 
for  the  right  which  formerly  existed  to  demand  bail, 
which,  right  was  abolished  by  the  Code  of  1849.  That 
section  was  not  in  the  original  report  of  the  revisors. 
See  their  report,  753.  When  they  framed  that  part 
of  their  report,  they  had  not  thought  of  recommend-  [849 
ing  the  abolition  of  imprisonment  for  debt,  and  conse- 
quently the  right  to  demand  bail  in  civil  actions. 
Afterwards,  in  the  progress  of  their  work,  they  deter- 
mined to  make  such  a  recommendation,  as  may  be  seen 
by  reference  to  their  report,  p.  840 ;  and  as  one  of  the 
consequences  of  the  proposed  change,  they  recom- 
mended an  amendment  of  ch.  151,  by  inserting  there- 
in what  is  now  §  2  of  that  chapter  of  the  Code.  That 
that  section  was  intended  as  a  substitution  for  bail  for 
the  defendant's  appearance,  is  also  shown  by  what  is 
said  by  this  court  in  Pullia^n  c&c.  v.  Aler^  15  Gratt. 
54.  Now,  in  regard  to  bail,  we  know  that,  in  a  large 
class  of  actions  it  was  demandable  of  right,  and  no 
terms  were  laid  upon  the  plaintiff  in  demanding  it. 
He  gave  no  security,  and  was  personally  answerable 
for  damages  only  in  an  action  for  maliciously  demand- 
ing it,  without  sufficient  cause.  And  in  all  other  per- 
sonal actions  it  was  demandable  by  an  order  of  a  judge 
or  justice,  ''upon  proper  affidavit,  verifying  the  jus- 
tice of  the  plaintiff's  action,  and  showing  probable 
Vol.  xvrii — 114 
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cause  to  appiehend  that  the  defendant  will  depart 
from  the  jurisdiction  of  the  court,  so  that  process  of 
execution  cannot  be  served  upon  him."  1  R.  C.  1819, 
p.  499,  §  44.  There  can  be  no  doubt  as  to  the  true 
construction  of  that  section.  The  same  may  be  said  of 
the  bail  law  of  1852,  adopted  after  the  Code  of  1849 
took  effect,  and  embodied  in  the  Code  of  1860,  forming 
§^  3338  of  ch.  1 51,  pp.  652-3.  By  section  33  the  affi- 
davit is  required  to  show,  *Hhat  there  is  probable 
cause  for  believing  that  the  defendant  is  about  to  quit 
this  State,"  &c.;  and  by  section  36,  the  court  in 
which  the  case  is  pending  is  authorized,  after  reason- 
able notice,  to  discharge  the  defendant  from  custody 
&c.  on  being  satisfied,  not  that  the  defendant  was  not 
about  to  quit  the  State,  but  ''that  there  was  not  prob- 
able cause  for  so  believing."  Now  there  can  not  be 
any  doubt  about  the  meaning  of  this  section,  and  it  is 
not  only  in  pari  materia  with  the  one  we  are  now  con- 
struing, but  is  a  section  of  the  same  chapter  of  the  Code 
with  that.  What  is  indifierentlv  called  ''reasonable 
cause,"  "just  cause"  and  "sufficient  cause"  in  these 
statutes  in  pari  materia,  mean  the  same  thing:  and 
what  that  meaning  is  is  fully  explained  by  Judge 
Daniel  in  the  case  of  Spangler  v.  Davy^  15  Gratt.  381, 
in  v'hich  it  was  held,  that  justifiable  probable  cause 
for  suing  out  an  attachment  against  the  effects  of  a 
debtor  is,  a  belief  of  the  attaching  creditoi  in  the 
existence  of  the  facts  essential  to  the  prosecution  of 
the  attachment,  founded  upon  such  circumstances  as, 
supposing  him  to  be  a  man  of  ordinary  caution,  pru- 
dence and  judgment,  were  sufficient  to  produce  such 
belief.  It  is  not,  therefore,  a  rash  belief,  formed  with- 
out due  caution,  which  will  be  sufficient  in  such  cases; 
but  the  belief  must  be  formed  on  reasonable  grounds, 
after  proper  enquiry.     If  the  plaintiff  use  all  proper 
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means  to  ascertain  the  fact,  and  after  doing  so  act     1868. 
upon    his   bona  fide   belief,    founded   on    reasonable     Term, 
grounds,   in  suing  out  the  attachment,  it  cannot  be  "^T 
abated  on  the  ground  that  it  was  issued  on  false  sug-     &  Co. 
gestions,  or  without  suBi^ient  cause,  even  though  it    steen- 
may  turn  out  that  he  was  in  fact  mistaken.     If  this     ^^^ 
be  not  so,  the  remedy  by  attachment  is  no  substitute 
for  the  old  remedy  given  by  the  bail  lav^ ,  and  is  pro- 
ductive of  little  or  no  good,  but  rather  of  evil.     Its 
chief  effect  will  be  to  involve  men  in  trouble,  litigation 
and  even  ruin. 

If  these  be  sound  principles,  and  I  think  they  are, 
their  application  to  this  case  must  result  in  the  rever- 
sal of  the  judgment.  I  do  not  wish  to  make  further 
comments  on  the  evidence  in  this  case  than  the  deci- 
sion of  it  absolutely  requires;  because,  unfortunately, 
the  litigation  between  these  parties  will  not  be  ended 
by  this  decision.  The  action  at  law  is  yet  to  be  tried, 
and  other  actions  may  possibly  grow  out  of  its  deci- 
sion; none  of  which  actions  do  I  wish,  in  the  least 
degree,  to  affect  or  prejudice.  In  my  own  mind,  I  [851 
have  no  doubt  but  that  the  uncontradicted  evidence  in 
the  case  shows  that  the  attachment  was  not  issued  on 
false  suggestions,  or  without  sufficient  cause,  within 
the  true  intent  and  meaning  of  the  Code,  ch.  151,  § 
22;  and  a  sufficient  reason  may  perhaps  be  assigned 
foi  this  opinion  by  l>riefly  referring  to  a  few  prominent 
facts  of  the  case.  When  the  attachment  was  sued  out 
the  defendants  were  indebted  to  the  plaintiffs  in  up- 
wards of  $48,000;  most  of  the  amount  being  not  then 
due  and  payable.  About  $40,000  of  the  amount  [I 
speak  in  round  numbers,  which  are  sufficiently  near 
the  trutn  for  purposes  of  the  case  |  were  for  goods 
purchased  on  or  about  the  4th  and  8th  days  of  March, 
1867.     The  amount  of  these  purchases  was  so  great — 
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exceediag  by  three  or  four  times  the  amount  which  had 
ever  before  been  purchased  by  and  of  the  same  parties 
in  the  same  time — that  the  suspicion  of  the  plaintiffs 
was  excited,  and  one  of  them  (Mr.  Bancroft)  determined 
not  to  deliver  the  goods  without  being  first  satisfied  by 
the  defendants  that  it  could  be  safely  done.  Accord- 
ingly, Mr  Nicholas  Steenbock  was  sent  for  by  Mr. 
Bancroft,  and  they  had  an  interview  on  the  subject,  in 
""  hich  the  fullest  assurances  were  given  by  Mr.  Steen- 
bock of  the  solvency  of  his  fiim;  of  the  success  of 
their  business;  that  the  goods  were  wanted  for  the  pur- 
pose of  being  sold  in  their  legitimate  Richmond  trade; 
and  that  the  amount  would  be  duly  paid  at  maturity. 
So  well  satisfied  was  Mr.  Bancroft  with  these  assur- 
ances, that  on  the  faith  of  them  he  delivered  the 
goods;  taking  defendants'  notes  on  time,  without  se- 
curity. There  is  no  dispute  about  this  evidence  of 
Bancroft.  He  fortifies  it  by  figures  made  at  the  time, 
in  the  presence  of  N.  Steenbock,  who  tacitly  admits 
the  truth  of  it  by  not  denying  it,  nor  even  giving  any 
testimony  in  tlie  case.  Julius  Steenbock  seems  alsc,  in 
effect,  to  admit  the  correctness  of  rhe  evidence  of  Ban- 
croft as  to  the  communication  made  to  him  by  X. 
Steenbock.  Shortly  after  this  heavy  sale — less  than 
a  month — the  plaintiffs  hear  that  the  defendants  are 
selling  goods  at  auction  in  Richmond,  and  send  an 
agent  (Davis)  forthwith  to  this  city  to  look  after  the 
debt.  It  turns  out  that,  in  the  short  interval  between 
the  time  of  the  sale  by  the  plaintiffs  to  the  defendants 
early  in  March,  and  the  visit  of  Davis  to  Richmond 
early  in  April,  1867,  goods  to  the  amount  of  48,000 
and  more  had  been  at  different  times  shipped  by  the 
defendants  to  ^'ew  Orleans,  and  to  the  amount  of 
thirty  odd  thousand  dollars  had  been  at  different  times 
shipped   by  them  to  Baltimore;  and  all  of  them  sold 


Digiti 


ized  by  Google 


COURT    OF    Al'PKAr^    OF    VIRGINIA.  909 

out  in  those  cities  at  public  auction  for  cash;  of  course     1868. 
at  a  heavy  loss.     And  in  these  shipments  all,  or  nearly     Term. 
all,  of  the  goods  bought  by  the  defendants  of  the  ~^T^ 
plaintiffs  for  the  legitimate  Richmond  trade  were  era-     &  Co. 
braced,  having  been  forwarded  from  Richmond  shortly    sfeen- 
after  their  arrival  from  New  York — in  many  instances     ^^ 
in   the  original  packages — so  that,  when  search  was 
made  for  the  plaintiffs  goods  in  the  store  of  the  defen- 
dants after  the  levy  of  the  attachment,  not  one  article 
of  them  could  be  found.     When,  under  these  extraor- 
dinary circumstances.   Davis,   the  agent  of  the  plain- 
tiffs, called  on  Julius  Steenbock  lor  an  explanation,  he 
refused  to  give  any  !     Can  it  be  said  that  the  attach- 
ment sued  out  by  the  plaintiffs,  under  these  circum- 
stances, was  sued  out  on  false  suggestions  or  without 
sufficient  cause?     It  matters  not  how  the  fact  was  in 
regard  to  John  Levy  and  M.  M.  Levy,  the  father-in- 
law  and  brother-in-law  of  Julius  Steenbock,  and  the 
alleged  purchasers  of  the  goods  shipped  to  New  Or- 
leans.    That  fact,  if  true,  was  unknown  to  the  plain- 
tiffs, and  the  defendants  refused  to  give  them  or  their 
agent  any  explanation.     Julius  Steenbock  says  that 
Davis  showed  him  no  letter  of  credit  from  his  princi- 
pals, or  the  explanation  would  have  been  given.     But 
he  ought  not  to  have  waited  for  a  demand  of  such  an 
explanation.     He  knew  the  goods  had  been  reluctantly        [853 
delivered  by  the  plaintiffs,  and  only  on  the  faith  that 
they   were  to  be  sold  in  the  legitimate   Richmond 
trade,   and  he  ought  not  to  have  changed  them  from 
that  destination  without  letting  the  plaintiffs  know 
why  it  was  done.     But  surely  it  cannot  be  necessary 
to  say  anything  more,  and  I  wish,  for  reasons  before 
stated,  to  say  nothing  which  is  iiot  necessary  for  the 
purposes  of  this  case. 

I  am,  therefore,  for  reversing  the  judgment. 
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1868.  J0YNE8,  J.  I  do  not  concur  in  the  views  which  have 
Term.  ^^^^  expressed  by  my  brother  Moncure,  in  reference 
~77'Z  to  the  construction  of  the  twenty-second  section  of  the 
&  Co.  chapter  on  Attachments  in  the  Code.  As  the  qoes- 
steefi.  tion  is  an  important  one,  and  of  the  first  impression 
j^^j;^  in  this  oonrt,  I  propose  to  state  briefly  my  own  views 
in  re?pect  to  it 

The  general  policy  of  the  attachment  laws  is  to  fur- 
nish a  stringent  remedy  against  the  defendant,  under 
certain  circumstances  which  make  such  a  remedy 
necessary  to  secure  the  rights  of  the  plaintiff.  Thus, 
by  ihe  first  section,  the  remedy  is  given  where  the  de- 
fendant is  not  a  resident  of  this  State,  but  has  effects 
or  debts  due  him  witbin  the  State;  by  the  second  sec- 
tion, it  is  given  where  the  defendant  is  removing  or 
intends  to  remove  specific  property  sued  for,  or  his 
own  estate,  or  the  proceeds  of  the  sale  of  his  property, 
or  a  material  part  of  such  estate  or  proceeds,  out  of 
this  State,  so  that  process  of  execution  in  the  suit  will 
be  unavailing  ;  by  the  third  section,  it  is  given, 
whether  the  claim  be  payable  or  not,  where  the  debtor 
intends  to  remove,  or  is  removing,  or  has  removed, 
his  effects  out  of  the  State,  so  that  there  will  probably 
not  be  therein  sutficieni  effects  of  the  debtor  to  satisfy 
the  claim  when  j\idgment  is  obtained  therefor,  should 
only  the  ordinary  process  of  law  be  used  to  obtain 
such  judgment;  and  by  the  fourth  section  it  is  given 
to  a  landlord  for  the  recovery  of  rent  where  the  ten- 
Si;  4]  ant  intends  to  remove,  or  is  removing,  or  has  within 
thirty  days  removed,  his  effects  from  the  leased 
premises,  and  where  there  will  not  probably  be  left 
on  the  premises  property  liable  to  distress  sufficient  to 
satisfy  the  rent  when  it  becomes  payable.  It  is  only 
the  necessity  of  doing  justice  to  the  plaintiff,  under 
such  circumstances,   that  authorizes  a  departure  from 
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the  general  policy  of  the  law  which  secures  to  the 
debtor  the  control  of  his  property  until  judgment  has 
been  obtained  in  the  due  course  of  proceeding,  and  ' 
from  the  general  principle,  dictated  by  natural  justice 
and  sanctioned  by  universal  law,  that  a  party  shall 
have  notice  of  all  legal  proceedings  which  are  to  bind 
either  his  property  or  his  person. 

This  extraordinary  remedy  is  not  only  harsh  to- 
wards the  defendant  himself  but  its  operation  is  harsh 
towards  the  other  creditors  of  the  defendant  over 
whom  the  attachment  creditor  obtains  priority.  It  is 
susceptible  of  grea^  abuse,  and  has  often  been  greatly 
abused.  It  is,  therefore,  closely  watched,  and  will 
never  be  sustained  unless  all  the  requiremets  of  the 
law  have  been  complied  with.  From  the  necessity  of 
the  case,  the  law  accepts  an  affidavit  ex  parte  as  suffi- 
cient JK>r^/7^a  facie  evidence  of  the  justic/C  of  the  claim, 
and  of  the  existence  of  the  facjts  alleged  as  authorizing 
the  attachment,  to  justify  the  issuing  of  the  process  in 
the  first  instance.  If  a  party  sues  out  such  a  process 
recklessly  and  without  having  sufficient  grounds  to 
justify  him  in  believing  that  the  facts  exist  upon  which 
it  is  based,  the  defendant  can  obtain  redress  by  an  ac- 
tion for  damages.  But  in  this  action  the  plaintiff  can- 
not recover,  if  it  appears  that  the  defendant  in  suing 
out  the  attachment  acted  bona  fide  and  upon  sur».h  ap- 
parent grounds  as  justified  him  in  believing  that  the 
facts  really  existed.  The  case  will  not  be  altered 
though  it  is  made  to  appear,  upon  a  full  development 
of  all  the  facts,  in  the  trial  of  the  action,  that  the  ap- 
pearanceB  on  which  the  defendant  acted  were  alto- 
gether delusive,  and  the  inferences  which  he  diew 
from  them  without  any  foundation  in  fact.  Spangler 
V.  DaDy,  15  Gratt.  381. 

But  the  Legislature  considered  that  this  remedy  did 
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not  afford  an  adequate  protection  ap^ainst  the  abuse  of 
this  process,  and  by  the  twenty-second  section  pro 
■  vided  another.     That  section  provides  that  *'the  right 
to  sue  out  any  attachment  may  be  contesied;  ainl 
when   the  court  is  of  opinion  that  it  was  issued  cd 
false  suggestions  or  without  sufficient  cause,  judgment 
shall  be  entered  that  the  attachment    be   abated.*' 
The  remedy  thus  provided  is  altogether  diflFerent  from 
the  remedy  by  action.     The  object  of  the  latter  is  to 
obtain  indemnity  from  the  party,  and  to  inBict  punish- 
ment upon  him  for  wiongfuUy  and  maliciously  abas- 
ing the  process,  whereby  the  plaintiff  in  the  action  his 
been  injured  and  oppressed.     Tht?  object  of  the  mo- 
tion ]s  to  arrest  the  mischief  by  abating  the  attach- 
ment     The  question  to  be  tried  is  the  '^lighi  tosoe 
out"  the  attachment;  in  other  words,  whether  it  was 
issued   "on   false   suggestions   or    without   sufficient 
cause."     In  the  present  case,  the  ground  alleged  for 
the  attachment  is  that  the  defendants  are  remo?ing 
their  effects.     The  plaintiffs  insist,  that  though  the 
defendants  may  not  have  been,  at  the  time  of  suing 
out  the  attachment,  in  the  very  act  of  removing  ihor 
effects,  they  were  engaged  in  a  course  of  removing 
them  from  time  to  time.     If  that  was  so,  then  a  state 
of  facts  existed  in  which  the  law  gives  the  remedy  by 
attachment.     In  the  view  which  I  take  of  the  law,  the 
question  on  the  trial  of  the  motion  was,  whether,  upoa 
all   the   evidence,    there  was   reasonable   ground  or 
*' probable  cause"   to  believe  that  the  defendant  was 
so  removing  his  effects,  and  not  whether  the  facts  as 
they  appeared  to  the  affiant,  though  only  a  small  part, 
perhaps,  of  the  facts  of  the  case,  afforded  him  reason- 
able ground  for  such  a  belief.     The  decision  most  be 
according  to  the  real  truth  of  the  case  as  ascertained 
from  a  full  investigation  of  all  the  facts,  and  not  ac- 
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cording  to  the  apparent  or  probable  truth  as  it  seemed 
to  the  affiant  upon  such  of  the  facts  as  were  known  to 
him.  I  say  nothing  of  the  burden  of  proof,  or  as  to  " 
what  is  to  be  done  on  such  a  motion  if  no  evidence  is 
offered,  or  if  the  existence  of  any  probable  cause  is  left 
in  doubt.  No  such  question  has  been  raised  in  this 
case,  the  defendants  in. the  motion  having  first  intro- 
duced their  evidence  to  show  the  existence  of  probable 
cause,  and  thus  assumed  the  burden  of  proof,  [n  an 
action  for  malicious  prosecution,  or  for  maliciously 
suing  out  an  attachment,  the  burden  of  proof  is  in  the 
plaintiff  to  show  the  want  of  probable  cause,  though 
it  involves  the  proof  of  a  negative.  1  Greenleaf  Ev. 
§  78.      0"  Grady  v.  Julian,  34  Alab.  R.  88. 

If,  on  the  trial  of  such  a  motion,  it  appears  that 
there  were  facts  which,  at  the  time  the  attachment 
was  sued  out,  afforded  reasonable  ground  to  believe 
that  the  defendant  was  engaged  in  a  course  of  remov- 
ing his  effects,  which  he  had  not  completed  but  de- 
signed to  continue,  it  is  competent  for  the  defendant 
to  show  that  the  inference  drawn  from  these  facts  was 
unfounded,  and  that  the  real  truth  of  the  case  was 
otherwise.  Thus,  if  a  merchant  in  Richmond,  who  has 
recently  come  from  another  State,  is  found  to  be  pack- 
ing up  his  goods  and  sending  them  to  the  wharf,  hav- 
ing disposed  of  the  house  in  which  he  had  been  doing 
business,  especialy  if  the  goods  are  removed  at  night, 
there  would  be  reasonable  ground  to  believe  that  he 
was  removing,  or  intended  to  remove,  his  effects  out 
of  the  State.  It  would  be  competent  for  him  to  show 
that,  in  point  of  fact,  he  was  onh'  removing  his  goods 
to  Petersburg,  where  ho  had  rented  or  purchased  a 
store,  and  intended  to  prosecute  his  business.  Upon 
that  state  of  proof,  it  would  appear  that  the  affiant, 
upon  the  partial  state  of  facts  known  to  him,  had  rea- 
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1868.     sonable  ground  for  suing  out  the  attachment,  but  that. 
Term,    ^pon  the  whole  case,  there  was  no  ground  for  the  at- 


"TTt:      tachment.     In  such  a  case,  it  seems  to  me,  the  attach- 

Claflin  ' 

&  Co.    ment  should  be  abated.     But  when  the  existence  of 

steen-    ''probable  cause,''  in  the  first  instance,  is  thus  made 

&^Go     ^^^'  ^^^  ^^^  defendant  undertakes  to  repel  it  by  proof 

857J       that  the  real  trutn  is  otherwise,  he  must  do  so  by  clear 

evidence.     Unless  he  can  place  the  fact  beyond  doubt, 

the  attachment  must  stand,  for  then   the  defendant 

has  failed  to  overthrow  the  "probable  cause"  rais«l 

by  the  evidence. 

Jt  remains  to  enquire,  whether  this  is  the  true  con- 
struction of  the  statute  ? 

The  attachment  provided  for  by  the  first  section  is 
given  upon  affidavit,  among  other  things,  that  the 
defendant  is  not  a  resident  of  the  State.  Upon  a 
motion  to  abate  such  an  attachment,  the  enquiry  n:ast 
be,  whether  or  not  this  averment  is  true.  It  is  a 
matter  of  fact,  capable  of  definite  ascertainment,  and 
the  law  contemplates  the  existence  of  the  fact  as  tbe 
ground  of  the  attachmerrt.  The  phraseology  of  this 
section  affords  no  ground  for  contending  that  the  mo- 
tion to  abate  should  turn  upon  the  belief  of  the  affi- 
ant, and  the  grounds  which  he  had  for  such  relief. 

The  third  section  gives  an  attachment  upon  com- 
plaint that  the  defendant  intends  to  remove,  is  renov- 
ing,  or  has  removed  his  effects  out  of  the  State,  &c, 
and  an  aiiidavit  of  the  truth  of  the  complaint,  to  the 
best  of  the  atfiant's  belief.  Here  again  the  attach- 
ment is  given  on  the  ground  that  certain  things  exist, 
and  the  fact  that  they  do  exist  is  established  prima 
facie  by  the  oath  of  the  affiant.  On  the  motion  to 
abate  such  an  attachment,  tbe  enquiry  must  be, 
whether  the  fact  exists  on  which  the  attachment  vas 
based,  where  the  fact  is  one  tfcat  admits  of  definite 
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ascertainment,  as  that  the  defendant  ^^has  removed" 
his  effects,  or  whether  there  was  probable  cause  to 
believe  that  he  intended  to  remove,  &e.,  which  is  only  ' 
a  probable  fact,  and  not  capable  of  positive  ascertain- 
ment. The  v\  ords  of  this  section  cannot  be  construed 
so  as  to  refer  the  right  to  the  attachment  to  the  mere 
belief  of  the  affiant,  on  probable  grounds.  They 
clearly  predicate  the  right  to  the  attachment  on  the 
existence  of  the  facts,  actual  or  probable,  which 
authorize  it,  and  allow  the  existence  of  those  facts  to 
be  established,  for  the  purpose  of  suing  out  the  attach- 
ment, by  the  oath  of  the  affiant  that  he  believes  them 
to  exist.  The  same  remarks  apply  to  the  fourth  sec- 
tion. 

When  the  fact  is  such  as  I  have  called  a  probable 
fact,  as  that  an  intention  exists  to  do  an  act,  or  that  an 
act  will  be  done  in  the  future,  all  that  we  can  say  of 
it  is,  that  from  evidence  presented  to  our  minds,  we 
infer,  conclude  or  believe  that  the  fact  exists,  or  that 
it  will  occur,  and  that  the  grounds  of  such  inference, 
conclusion  or  belief  are  sufficient  to  justify  it.  If 
these  grounds  are  sufficient  to  justify  such  inference, 
concl'ision  or  belief,  there  is  sufficient  cause  for  the 
attachment;  for  that  is  the  highest  degree  of  certainty 
of  which  the  nature  of  the  case  admits.  But  if,  when 
we  look  at  all  the  facts,  we  find  that  sufficient  grounds 
did  not  exist  for  the  inference,  conclusion  or  belief, 
then  we  cannot  say  that  such  probable  fact  exists  or 
will  occur.  In  such  a  case,  we  cannot  say  that  the 
attachment  was  issued  on  sufficient  cause.  When,  on 
the  other  hand,  the  fact  is  such  a  one  as  has  an  actual 
existence  and  admits  of  absolute  proof,  we  can  affirm 
that  it  does  exist,  and  not  merely,  as  in  the  other 
case,  that  we  believe  it  to  exist,  or  believe  that  it  will 
occur,  and  that  we  have  sufficient  grounds  for  our  be- 
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1868.     lief.     Perhaps  this  distinction  between  the  two  classes 
Term.    ^^  facts  contemplated  by  the  attachment  law,  may 


"TTT  account  for  thi3  use,  in  the  22d  section,  of  the  two 
&Co.  expressions,  '*on  false  suggestions"  and  '* without 
steen-  probable  cause."  But  this  does  not  seem  to  be  a 
^^^     matter  of  any  practical  importance. 

But  it  is  insisted,  that  the  language  of  the  second 
859]  section  makes  the  right  to  the  actachment  which  it 
provides  for,  depend  altogether  upon  the  belief  of 
the  affiant,  and  that,  in  reference  to  an  attachment 
under  that  section,  the  only  enquiry  under  the  22d 
section  is,  whether  the  affiant  believed  what  he  swore 
to,  and  had  present  to  his  mind  sufficient  grounds  to 
justify  that  belief,  as  an  action  for  wrongfully  and 
maliciously  suing  out  an  attachment;  in  other  woids, 
whether  he  acted  honestly  and  discreetly. 

In  considering  this  construction,  several  observa- 
tions occur  at  the  outset: 

1.  It  imputes  to  the  Legislature  an  intention  and 
policy,  in  reference  to  attachments  under  the  second 
section,  altogether  different  from  that  which  it  had  in 
reference  to  attachments  under  the  other  sections. 

2.  It  makes  the  enquiry,  on  the  motion  to  abate, 
refer  to  matters  which,  in  the  nature  of  things,  evi- 
dence can  scarcely  reach,  namely,  ihe  sincerity  of  the 
affiant's  belief,  and  the  extent  of  his  information. 

3.  It  affords  a  most  inadequate  protection  against 
the  abuse  of  the  process,  by  making  a  man  subject  to 
it,  though  he  proves,  to  demonstration,  that  he  was 
not  doing,  or  did  not  intend  to  do,  the  act  which 
renders  an  attachment  proper  and  necessary,  and 
simply  because  appearances  were  against  him. 

4.  It  is  unjust  to  the  creditor  himself,  who  must 
lose  the  benefit  of  his  attachment,  though  the  f«cts  of 
the  case  clearly  entitle  him  to  it,  because  the  affiant 
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did  not  happen  to  know  all  the  facts,  or  enough  of     1868. 
thero  to  justify   him  in   his  belief,  though  he  acted    Term, 
honestly,  and  his  belief  was  in  accordance  with  the  ""ciaflin" 
real  tiuth  of  the  case.  ^  Co. 

V. 

5.   It  makes  the  rights  and  liabilities  of  the  defen-    Steen- 
dant  depend  not,  as  in  other  cases,  upon  his  own  con-     &  qq 
duct  as  ascertained  .by   judicial  enquiry,  but  on  the 
plaintiff's  opinion  of  it,  upon  imoerfect  knowledge  of 
the  facts,  provideil  the  facts  known  justify  suspicion, 
standing  alone. 

1  concede  that  we  must  adhere  to  and  abide  by  the  [860 
language  of  a  statute  where  it  is  cleai  and  unambigu- 
ous, and  not  depart  from  it  upon  a  conjecture  that 
the  Legislature  could  not  have  meant  what  it  has 
plainly  said.  This  has  been  called  the  '* golden  rule.'' 
(20  Eng.  L.  &  Eq.  R  231;  22  Ibid.  209).  But  a 
strict  adherence  to  the  words  of  the  statute  is  only 
required  when  the  intention  is  so  plainly  expressed 
that  it  cannot  be  mistaken.  The  paramount  enquiry 
is,  what  was  the  intention  of  the  Legislature.  As  a 
primary  rule,  the  intention  is  to  be  collected  from  the 
words  where  they  are  explicit.  But  unless  the  words 
are  so  explicit  and  peremptory  as  to  exclude  all  con- 
struction, the  court  will  consider  not  merely  the 
words,  but  the  intent  to  be  collected  from  the  cause 
and  necessity  of  the  act  being  made,  from  a  compari- 
son of  its  several  parts,  and  of  other  acts  in  pari  ma- 
teria^  and  even  from  extraneous  circumstances  which 
may  throw  light  on  the  subject.  Dwarrin  Stat.  693; 
FojiPs  adm^r  v.  Common  wealth.  16  Gratt.  1;  Ifaw- 
kins  V.  Oatherhcole,  31  Eng.  L.  ife  Eq.  R.  305; 
United  States  v.  Freeman,  3  Howard  U.  S.  R.  556; 
Sedgwick  236.  And  in  putting  a  construction  upon 
the  provision  of  the  22d  section  we  must  enquire,  in 
accordance  with  the  rules  laid  down  in  Heydon^s  case^ 
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1868.      8  Rep.  7 :     1.   What  was  that  law  before  that  provi- 
Tem.    sion  was  enacted.     2.   What  was  the  mischief  and  de- 


^j  ^.      feet  against  which  the  previous  law  did  n^^t  provide. 

&  Co.     3.   What  remedy  the  Legislature  provided  to  cure  the 

Steen-    mischief.     4.  The  reason  of  the  remedy. 

^^  First,  then,  as  to  the  language  of  the  law.  The  second 
section  gives  the  attachment  oi^  affidavit:  1.  That 
the  plaintiffs  claim  is  believed  to  be  just.  2.  That 
the  affiant  believes  the  plaintiff  is  entitled  to  recover 
so  much  at  the  least.  3.  That  the  affiant  believes 
that  the  defendant  is  removing,  or  intends  to  remove, 
his  effects,  &c.  The  affidavit  is  not  required  to  be 
made  by  the  plaintiff  himself. 
861]  When  the  allegation  is  that  the  defendant  intends 

to  remove  his  effects,  all  that  the  affiant  can  possibly 
swear  to  is  his  belief.  So  where  the  allegation  is, 
that  he  is  "removing  his  effects,''  meaning  that  he  is 
engaged  in  a  course  of  removing  them  from  time  to 
time,  so  that,  &c.,  all  that  the  affiant  can  affirm  is 
his  belief.  The  provision  then  amounts,  in  substance, 
to  the  same  thing  as  if  the  statute  bad  said,  ''upon 
affidavit  that  the  defendant  is  removing,  or  inU^nds 
to  remove."  And  how  would  that  differ,  in  sub- 
stance, from  the  third  and  fourth  sections,  which  give 
the  attachment  on  complaint  that  certain  facts  exist, 
or  will  occur,  and  provide  that  the  truth  of  the  com- 
plaint shall  be  verified  according  to  the  affiant's  be- 
lief ?  In  one  sense,  the  law  in  each  case  gives  the 
attachment  upon  the  belief  of  the  affiant,  and  because 
he  believes.  But  the  law  does  not  mean  to  make  the 
rights  of  the  defendant,  in  either  case,  dependant  ulti- 
mately upon  the  belief.  It  means  to  make  them  de- 
pendant upon  the  existence  of  a  state  of  facts  in  which 
it  allows  the  extraordinary  remedy  by  attachment, 
for  the  sake  of  ju^ice  and  from  necessity,  and  only 
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allows  the  affidavit  to  be  evidence  prima  facie  of  the  1868. 
existence  of  such  facts,  so  as  to  authorize  the  process  Term. 
to  issue.  -^^^ 

What,   then,  is  the ''sufficient  cause"   for  issuing     &Co. 
such  an  attachment,  within  the  meaning  of  the  22d    steen- 
section  ?     Is  it  the  existence   of  the   probable   fact     ^^ 
sworn  to  by  the  affiant,  and  which,  according  to  the 
policy  of  the  law,  justifies  the  remedy  by  attachment; 
or  is  it  the  mere  belief  of  the  affiant  that  such  fact 
does  exist   or  will  occur,  entertained  honestly   and 
upon  reasonable  grounds  ?     If  we  look  to  the  policy 
of  the  law,  to  the  analogy  of  other  sections  besiues 
the  second,  and  to  the  object  for  which  the  provision 
of  the  22d  section  was  enacted,  and  do  not  adhere  to 
the  strictest  literal  interpretation  of  the  mere  words, 
the  answer  must  be,  as  it  seems  to  me,  that  it  is  the 
former. 

It  is  obvious  from  what  has  been  said,  that  the  Ian-  [862 
guage  does  not  necessarily  require  the  other  construc- 
tion. It  is  not  so  explicit  and  unequivocal  as  to  pre- 
vent our  resorting  to  the  ordinary  rules  of  construc- 
tion to  ascertain  the  intention  of  the  Legislature.  I 
ha\e  adverted  to  the  policy  of  the  attachment  law, 
and  to  the  construction  of  the  first,  third  and  fourth 
sections,  in  connection  with  the  twenty-second,  and  I 
need  say  no  more  upon  those  subjects.  Let  us  now 
consider  the  construction  of  the  twenty -second  section 
with  reference  to  the  rules  above  soggested  in  analogy 
to  the  rules  laid  down  in  Hey  don's  case.  In  Mantz 
V.  Henley^  2  Hen.  &  Mun.  308,  upon  an  attachment 
against  an  absconding  debtor,  issued  on  tne  ground 
that  the  affiant  had  grounds  to  suspect  and  verily  be- 
lieved that  the  defendant  intended  to  remove  his 
effects  the  defendant  filed  a  plea  in  abatement, 
which   was  informal,  but  the  purpose  of  which  was 
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1868.     to  controvert  the  facts  alleged   as  the   ground    for 
Term.     ^^^  attachment.     The  plea  was  held  bad  on  demurrer, 
"^j""jjj      because  it  was  defective  in  point  of  form;  but  Judge 
&Co.     Roane  regarded   it  as  substantially  suflBcient:    thus 
steen-    Conceding  the  right  of  the  defendant  to  controvert  the 
^^     facts  alleged  as  the  ground  of  the  attachment.      In 
that  case,  the  aifidavit  alleged   that  the  affiant  had 
grounds  to  suspect  and  verily  believed,  &c.     The  plea 
did  not  take  issue  on  these  averments  of  the  affidavit, 
and  was  not  objected  to  for  the  failure  to  do  so,  but 
took  issue  on  the  facts  which  the  affidavit  alleged  he 
believed,  and  had  grounds  to  suspect.     In  Redford  v. 
Win^ion^  3  Rand.  148,  Winston  issued  an  attachment 
for   rent   upon    an   affidavit   that   be   had    sufficient 
grounds  to  suspect  and  verily  believed  that  Redford 
would  remove  his  eflFects,  &c.     Upon  the  leturn  of 
the  attachment  Redford  tendered  a  plea,  that  Win- 
ston had  not  sufficient  grounds  to  suspect  and  verily 
believe  that  said  Redford  would  remove  the  effects, 
&c.     The  court  held  that  this  plea  was  properly  re- 
803]       jected;  and  Judge  Green  intimated  the  opinion,  that 
in  an  action  against  an  absconding  debtor,  the  defen- 
dant could  not  plead  that  the  attachment  was  founded 
upon  a  false  suggestion,  but  was  left  to  his  action  on 
the  attachment  bond.     And  it  is  worthy  of  note,  that 
both  Judge  Green  and  Judge  Carr  regarded  the  plea 
tendered  by  Winston  as  putting  in  issue  the  f  ict  of 
his  being  about  to  remove  his  effects,  and  not  as  putting 
in  issue  merely  the  sufficiency  of  the  grounds  which 
the  affiant  had  within  his  knowledge  for  his   belief. 
The   point  decided  in  Redford  v.    Winston  was,  that 
in  an  attachment  for  rent,  the  ground  for  issuing  the 
attachment  cannot  be  ccntroverted.     In  1  Rob.  (old) 
Prao.    628,  the  author  intimates  his  disapproval  of 
Judge  Green's  dictum  in  Redford  v.    Winston. 
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Thus  it  appears  that  before  the  adoption  of  the     1868. 
Code,  it  was  settled  that,  in  an  attachment  for  rent, 


it  was  not  competent  for  the  defendant  to  controvert    ^^q^ 

the  erounds  on  which  the  attachment  was  issued,  and       v. 

.  Steen- 

that  it  was  doubtful  and  unsettled  whether  this  could     i^ck 

be  done  in  an  attachment  against  an  absconding  ^^^• 
debtor.  The  twenty-second  section  was  intended  to 
provide  a  remedy  for  this  defect  in  the  law,  and  to 
extend  to  all  classes* of  attachments  the  right  which, 
in  Mantz  v.  Henley  Judge  Roane  conceded  to  exist 
in  respect  to  an  attachment  against  an  absconding 
debtor.  And  accordingly,  the  revisers,  in  their  note 
to  this  section,  say,  in  reference  to  the  provision  in 
question:  ''This  is  according  to  Mantz  v.  Ilanley^  2 
Hen.  &  Mun.  308.  A  different  rule  as  to  attachments 
for  rent  was  laid  down  in  Bedford  v.  Winston^  3 
Eand.  148.  *  *  *  By  ihe  section  as  proposed  by 
us,  an  attachment  for  rent  issued  without  sufficient 
cause,  is  placed  upon  the  same  footing  as  any  other 
attachment.*' 

In  support  of  the  construction  which  I  am  contro- 
verting, reference  is  made  to  the  act  of  March  2d, 
1827,  (Supp.  R.  C.  256,)  and  to  the  act  of  February 
6th,  1841,  (Sess.  Acts  p.  77,)  which  are  cited  in  the  [864 
margin  of  the  Code.  The  act  of  March  2d,  1827, 
provides  that  it  shall  be  lawful  for  thp  tenant  *'to 
contest  the  right"  of  his  landlord  to  sue  out  the  at- 
tachment; and  if  it  shall  be  made  to  appear  to  the 
court  that  the  landlord  had  not  ^^just  cause  to  sus- 
pect'' that  his  tenant  would  remove  his  effects,  &c., 
judgment  shall  be  entered  for  the  tenant,  &c.  The 
act  of  February  6th,  1841,  provides  to  the  same  effect, 
and  also  that  judgment  shall  be  entered  for  the  ten- 
ant, if  it  shall  appear  **that  for  any  other  cause  an 
attachment  should  not  have  issued. "     These  acts  shed 

Vol.  xviii — 116 


Digiti 


ized  by  Google 


922  CODKT    OF    APPEALS    OF   VIRGINIA. 

1868.      not  the  least  light  upon  the  question  before  us.     It 

Term.    Still  remains  to  be  considered,  what  is  the  "right  to 

Pjj^^.^    sue  out  the  attachment"  which  may  be  contested,  and 

&  Co.     whether  the  **just  cause  to  suspect,''  has  reference  to 

st^n-    the  actual  facts  of  the  case,  or  only  to  such  of  the 

^^     facts  as  were  present  to  the  mind  of  the  landlord 

when  he  sued  out  his  attachment.     The  act  of  March 

2d,  1827,  was  evidently  passed  in  consequence  of  the 

case  of  Redjord  v.   WiTi^ton^  and  in  order  to  allow 

such  a  defence  as  was  attempte<l  in  that  case,  which, 

as   we  have   seen,    controverted  the  probable   facts 

alleged  as  the  ground  of  the  attachment,  or   rather 

the  ground  to  suspect  the  existence  of  those  facts,  and 

not  merely  the  belief  of  the  affiant,  and  the  presence 

to  his  mind  of  facts  sufficient  to  justify  that  belief. 

A  question  analogous  to  that  I  am  now  considering 
has  been  decided  under  the  attachment  law  of  Mis- 
souri. In  Chenault  v.  Chapron  d;  al,^  5  Missouri  R. 
438,  an  attachment  was  issued  upon  an  affidavit  that 
the  affiant  -'verily  believed"  that  the  defendant  was 
about  to  remove  his  property  out  of  the  State.  The 
statute  authorized  the  defendant,  in  every  case  of  at- 
tachment, to  file  *'a  plea  in  the  natuie  of  a  plea  in 
abatement,  putting  in  issue  the  truth  of  the  affidavit 
upon  which  such  attachment  was  sued  out."  The 
defendant  pleaded  that  he  did  not  intend  to  remove 
865]  his  property  out  of  the  State.  Tc  this  plea  the  plain- 
tiff deuurred,  and  assigned  for  cause  of  detburrer 
that  the  plea  did  not  deny  that  the  affiant  did  believe 
that  the  defendant  was  about  to  remove  his  effects 
out  of  the  State.  The  demurrer  was  sustained  by 
the  court  below;  but  the  judgment  %vas  reversed  by 
the  Supreme  Court.  Edwards,  J.,  delivering  the 
opinion  of  a  majority  of  the  court,  said:  '* Whether 
the  affiant  really  believes  the  affidavit  true  or  false, 
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is  a  matter  wholly  immaterial,  except  so  far  as  his     18«8. 
own  conscience  is  concerned.     He  may  very  honestly     Term, 
believe  it  true,  and  yet  it  may  be  wholly  false.     It  is  "^"^jj^ 
not,  then,  the  truth  of  his  belief  as  to  the  existence     &  Co. 

y 

of  the  fact  which  is  to  be  put  in  issue,  but  it  is  the  steen- 
existence  of  the  fact  itself;  that  is,  whether  the  de-  ^^^ 
fendant  was  or  was  not  about  to  remove  his  property 
out  of  the  State.  The  belief  of  the  aliiant  of  the  ex- 
istence of  one  of  the  causes  mentioned  in  the  first  sec- 
tion of  the  attachment  law  will  authorize  the  issuing 
of  the  attachment,  but  nothing  more.  On  the  trial 
of  an  issue  as  to  the  truth  of  the  affidavit,  the  fact 
authorizing  the  attachment  to  issue  must  be  found  to 
exist,  or  the  suit  will  be  dismissed.  It  v^as  not  neces- 
sary then  that  the  plea  should  put  the  affiant's  belief 
in  issue.  The  frequency  of  attachments,  in  cases 
where  credulous  affiants  merely  believed  the  cause  to 
exist,  but  where  in  fact  none  of  the  causes  authoriz- 
ing creditors  to  sue  out  attachments  did  really  exist, 
had  grown  into  a  great  evil,  and  to  remedy  this  the 
Legislature  passed  the  last  section  of  the  act  amenda- 
tory of  the  attachment  law.  In  authorizing  the  plea 
in  abatement,  then,  the  Legislature  intended  to  strike, 
not  at  the  shadow,  but  at  the  substance  of  the  evil; 
not  at  the  truth  or  falsehood  of  the  affiant's  belief,  a 
thing  that  no  evidence  could  touch,  but  at  the  truth 
or  falsehood  of  the  facts  stated  in  the  affidavit,  a 
thing  that  was  tangible." 

The  attachment  act  of  Xew  Jersey  gives  an  attach- 
ment against  an  absconding  debtor.  *'if  any  creditor  [866 
shall  make  oath  that  he  verily  believes  that  his  debtor 
absconds,"  &c.  The  court  of  that  State  hold  that  it 
is  competent  to  the  court,  under  the  general  jurisdic- 
tion to  prevent  the  abuse  of  process,  to  quash  an  at- 
tachment issued  without  sufficient  cause.     In  the  Citf/ 
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1868.     Bank  of  Neio    York  v.  Merritt,   1  Green  R.   131,  it 
Term.    ^^  ii^sisted  that  the  atiidavit  was  conclusive;   but  the 


^j^^.^    Supreme  Court  of  Kew  Jersey  held  otherwise.     The 
<^Co.     Chief  Justice  said:  "The  plaintiff  or  his  agent  may, 
steen-    from  wrong  infoimation  or  other  causes,  very  honestly 
j^^     and  reasonably  fall  into  error  concerning  the  abscond- 
ing of  the  debtor;  but  the  consequences  would  be  per- 
nicious of  the  debtor  was  irrevocably  fixed  by  it,  and 
his  property  wrested  from  him  by  force  of  the  attach- 
ment."    The  same  was  held,  by  the  same  court,  in 
Brundred  v.  Del  Iloys^  1  Spencer   K.  328;  and   the 
court  said  in  that  case,  that  the  proceedings  shoula 
be  set  aside,  though  the  plaintiff  may  have  acted  in 
good  faith  in  making  the  affidavit. 

It  has  also  been  urged  that  the  second  section  of 
the  attachment  law  was  introduced  as  a  substitute  lor 
bail,  as  was  said  by  this  court  in  PuUiam  v.  Aler^  15 
Gratt.  54.  This  is  supposed  to  explain  why  the 
attachment  under  that  section  is  given  upon  the  mere 
belief  of  the  aWaiit,  auM  to  show  the  propriety  of  not 
abating  it  when  sued  out  honestly  and  upon  reasona- 
ble grounds  of  belief. 

There  is  no  doubt  that  the  object,  oi  one  of  the  ob- 
jects, contemplated  by  the  introduction  of  this  section 
was  to  afford  a  substitute  for  bail  under  the  former 
law.  But,  while  that  is  so,  the  attachment  provided 
for  by  it  is  not  governed  by  the  same  rules  which  ap- 
plied to  bail.  Jiail  gave  the  creditor  no  security  ex- 
cept for  the  presence  of  the  defendant  when  a  ca.  sa. 
should  be  issued  against  him :  if  the  ca.  sa.  could  be 
executed,  the  bail  was  discharged.  The  attachment 
867]  gives  a  security  for  the  debt  by  a  lien  on  the  property 
of  the  defendant.  Bail  was  demandable  as  matter  of 
right,  and  without  any  affidavit,  in  all  actions  of  debt 
upon  written  obligations  for  the  payment  of  money, 
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and  in  all  actions  of  covenant  and  detinue.     In  all     1868. 
other  actions,  it  raight  be  obtained  by  the  order  of  a    Term, 
judge  or  justice  of  the  peace,  upon   proper  affidavit  "^{^^^ 
verifying  the  justice  of  the   plaintiff's  action,    and     &Co. 
showing  probable  cause  to  apprehend  that  the  defen-    steen- 
dant  would  depart  from  the  jurisdiction  of  the  Com-     ^^^ 
monwealth.     But  there  was  no  provision   made  for 
discharging  the  order  for  bail,  or  for  releasing  the 
bail,  upon  proot  that  there  was  not  sufficient  ground 
to   apprehend   that   the  defendant    would  leave  the 
Commonwealth.     The  defendant,  when  arrested  upon 
a  writ  on  which  bail  was  required,  could  relieve  him- 
self  by  a  confession  of  judgment,  after    whicb,  if  he 
was  prayed  in  custody,  he  could  be  discharged  upon 
taking  the  oath  of  an  insolvent  debtor.     Otherwise, 
he  must  give  bail,  or  be  committed  to  prison.     But 
the  22d  section  of  the  attachment  law  makes  provi- 
sion for  discharging  an  attachment  issued  under  the 
second  section,^  as  well  as  any  other,    when  issued 
without   sufficient   cause.     The   2d  section  gives  an 
attachment  in  lieu  of  bail  upon  the  same  easy  terms 
upon   which  bail  might  be  obtained  on  the  order  of  a 
judge  or  justice  of  the  peace;  but  there  the  analogy 
ceases.     The  provision  for  discharging  the   attach- 
ment when  issued  '' without  sufficient  cause,"  to  which 
there  was  no  corresponding  provision  in  the  law  re- 
specting bail,  destroys  all  further  analogy.     The  fact 
that  the  attachment  was  provided  as  a  substitute  for 
bail,  is  thus  deprived  of  all  force  in   reference  to  the 
question  I  am  now  considering. 

Reliance  is  also  placed  upon  the  30th  section  of  the 
attachment  law,  which  is  in  these  words:  "If  upon 
defence  being  made,  in  any  case  in  which  property  is 
seized  under  an  attachment,  that  the  attachment  was 
sued  out  without  sufficient  cause,  it  be  found  either  by 
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I8r)8.  ^he  court  or  by  the  jury,  if  one  be  empannelled,  that 
Term,  the  defence  is  well  founded,  judgment  may  be  entered 
"ciaflifT"  ^or  the  defendant  against  the  plaintiffs  for  the  dam- 
&  Co.  Q^gQQ  sustained  by  the  defendant  by  reason  thereof." 
steen-  From  this  it  is  argued,  that  the  enquiry  upon  a  mo- 
&  Co.  ^i^w  ^^  abate  an  attachment  on  the  ground  that  it  was 
^^^J  issued  without  sufficient  cause,  is  the  same  as  is  in  ac- 
tion to  recover  damages  for  suing  out  an  attachment 
Avithout  sufficient  cause;  and  must  be  confined,  there- 
fore, to  the  good  faith  and  reasonable  discretion  of 
the  plaintiff  or  affiant.  But  I  do  not  perceive  the 
force  of  this  argument.  We  have  seen  that,  it  the 
first,  third  and  fourth  sections  of  the  chapter,  the 
right  to  the  attachment  is  made  to  depend  upon  the 
existence  of  certain  actual  or  probable  facts,  the  exist- 
ence of  which  is  sufficiently  verified  for  the  purpose 
of  suing  out  the  atta^-hment  by  the  affidavit  of  the 
affiant  (o  the  best  of  his  belief.  There  is  no  room  to 
contend,  upon  the  language  of  these,  sections,  that, 
upon  a  motion  to  abate  the  attachment,  the  attach- 
ment can  be  sustained  upon  the  ground  only  that  the 
aifiant  believed  what  he  swore  to,  and  that  he  was 
justified  in  believing  ii.  And  yet,  in  an  action  to  re- 
cover damages,  it  would  be  a  sufficient  defence  that 
the  defendant  acted  in  good  faith  and  upon  reasonable 
grounds  of  belief.  In  such  cases,  therefore,  the  en- 
quiry upon  a  motion  to  abate  is  not  the  same  as  in  an 
acticn  for  damages.  Where,  in  such  a  case,  on  a  mo- 
tion to  abate,  or  after  judgment  on  such  a  motion, 
which  seems  to  be  the  meaning  of  the  SOth  section, 
damages  are  claimed  under  that  section,  the  court,  if 
it  tries  the  ease,  must  distinguish  between  the  grounds 
of  the  motion  to  abate  and  the  grounds  of  the  claim 
for  damages.  So  if  the  case  is  tried  by  a  jury,  the 
court  must  take  care,  by  proper  instructions,  to  see 
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that  the  same  distinction  is  observed.     And  so  in  ref- 
erence to  an  attachment  under  the  2d  section. 

It  has  been  objected  that  the  construction  upon  ' 
which  I  insist,  will  render  the  remedy  given  by  the 
second  section  of  little  value,  and  deter  parties  from 
resorting  to  it.  The  only  eflFect  of  that  construction, 
however,  is  to  abate  an  attachment  whenever  it  is 
made  to  appear  that  a  state  of  things  did  not  exist 
at  the  time  it  was  issued,  in  which  such  a  remedy  is 
proper  under  the  law.  Is  it  any  objection  to  the  con- 
struction, that  it  will  have  the  effect  of  confining  the 
remedy  to  the  cases  in  which  the  law  designed  to  give 
it,  and  of  preventing  its  abuse,  by  the  application  of 
it  to  other  cases,  which  are  not  within  the  reason  and 
policy  of  the  law  ?  The  effect  upon  the  policy  of  the 
law,  and  upon  the  rights  of  the  defendant  and  of  his 
other  creditors,  is  the  same,  whether  the  misapplica- 
tion of  the  remedy  results  from  mistake  or  from  de- 
sign. The  construction  which  I  give  to  the  law  will 
not  only  confine  the  remedy  to  the  cases  which  are 
proper  for  such  a  remedy,  but  it  will  make  parties 
more  cautious  in  resorting  to  it  than  they  would  be 
under  the  other  construction.  Is  this  a  just  ground 
of  objection,  when  we  consider  the  harshness  of  the 
remedy  and  its  liability  to  abuse  ? 

Entertaining  these  views  of  the  construction  of  the 
attachment  law,  and  considering  the  weight  which, 
under  the  decisions  of  this  court,  I  am  bound  to  at- 
tribute to  the  judgment  of  the  court  below,  upon  the 
evidence  certified,  I  feel  some  doubt  whether  the  judg- 
ment in  this  case  ought  to  be  reversed.  But  ray  im- 
pressions upon  this  subject  are  not  of  so  clear  and  de- 
cided a  character  as  to  induce  me  to  dissent  from  the 
opinion  of  my  brethren,  who  have  no  difficulty  as  to 
the  conclusions  which  ought  to   be  diawn  from  the 
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1868.     evidence.     I  forbear  to  discass  the  evidence,  lest  anv 

T 

Term,  thing  I  might  sav  might  prejudice  the  trial  of  the  ac- 

^j^^.^  tion.     I  will  only  add,  what  is  necessary  to  a  distinct 

&  Co.  expressior  of  my  opinion,  that  I  think  the  undisputed 

steen-  f^cts  of  this  case  show  that  there  were  sufficient  cause 

^f^     when  the  attachment  issued,  to  believe  that  the  defen- 
<s  Co.  ' 

870]  dants  were  removing  their  estate,  or  the  proceeds  of 
the  sale  of  their  property,  or  a  material  part  of  such 
estate  or  proceeds,  out  of  this  State,  so  that  process 
of  execution  on  a  judgment  in  the  suit,  if  obtained, 
would  be  unavailing.  The  court  below  must  be  taken 
to  have  decided  upon  the  evidence  that  the  defen- 
dants, in  point  of  fact,  were  not  so  removing.  The 
doubt  which  I  have  intimated  is  whether,  in  view  of 
the  weight  to  be  attributed,  under  the  decisions  of 
this  court,  to  the  judgment  of  the  court  below  on  this 
point,  we  can  say  that  it  came  to  a  wrong  conclusion 
in  respect  to  it. 

Upon  the  whole,  I  concur  in  the  order  which  is  to 
be  entered  reversing  the  judgment. 

Rives,  J.  After  the  fullest  consideration,  I  am 
unable,  to  acquiesce  in  the  construction  which  the 
President  of  the  court  has  placed  upon  the  twenty- 
second  section  of  the  attachment  law.  It  confounds 
the  issue  under  a  motion  to  abate,  with  the  issue  in 
an  action  on  the  case  for  the  abuse  of  this  process. 
In  the  latter,  I  might  concede  to  the  plaintiff  in  the 
attachment,  the  privilege  of  defending  himself  on 
tlie  question  of  damages,  by  proof  of  justifiable  cause 
for  his  resort  to  this  exceptionable  remedy;  but 
when  this  section  explicitly  enables  the  defendant  to 
'* contest  the  right  to  sue  out  the  attachment,''  [  can 
find  no  warrant  in  precedent,  authority  or  reason  for 
restricting  thsit  coritef<t  to  the  tiuth  or  bon^  Jides  ol 
the  plaintiff 's  affidavit,  rather  than  to  the  existence 
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of  the  facts  which  it  purports  to  verify.     Our  legisla-     1866. 
tion    consequent   upon    che   decision   of  Bedford   v.     xerm. 
Winaion^  3   Rand.   148,  shows  the  intention  of  the  "TJ""^^ 
Legislature  to  make  the  facts  or  allegations  of  the 
plaintiflf's  affidavit  traversable^  and  to  allow  of  a  de- 
fence that  did  not  exist  in  cases  cf  bail,  and  that  was 
specially  denied  in  that  particular  case.     But    this 
branch  of  the  case  is  exhausted  by  my  brother  Joy- 
nes;  and  it  is  sufficient  for  me  to  declare  my  full  and 
hearty  concurrence  in  his  opinion  and  reasoning  upon 
it. 

I  do  not,  however,  share  his  doubts  as  to  the  judg- 
ment of  reversal.  In  this  case,  as  in  Mitchell^  cfec,  v. 
Baratta^  tfec,  17  Gratt.  465,  I  readily  resolve  all 
doubts  and  conflicts  of  evidence  in  favor  of  the  judg- 
ment below;  but  I  must  be  peimitted  to  make  and. 
follow  my  own  inferences  from  tte  plain  and  undis- 
puted facts  of  the  cause.  For  reasons  already  as- 
signed, I  refrain  from  any  comment  on  the  evidence. 
The  matter  in  issue  under  the  motion  to  abate,  was 
the  act  of  ''removing  their  effects;"  and  in  view  of 
the  shipments  to  Baltimore  and  New  Orleans,  and  their 
coriespondence  with  the  auctioneers  of  those  cities,  I 
cannot  escape  the  conclusion  that  the  appellees  were 
at  the  time  of  the  suing  out  of  the  attachment  in  a 
course  of  removing  their  effects,  or  ^^ material  part"' 
thereof,  so  that  execution  upon  a  judgment  thereafter 
to  be  obtained  would  be  unavailing. 

The  judgment  was  as  follows: 

The  court  is  of  opinion  that  the  said  Hustings  Court 
did  not  en  in  overruling  the  objection  of  the  plain- 
tiffs to  the  jurisdiction  of  the  said  court  at  a  monthly 
term  thereof,  to  hear  and  decide  the  motion  of  the 
defendants  to  abate  the  said  attachment  on  the  ground 
Vol.  xviii — 117 
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that  the  same  was  issued  upon  false  suggestions  and 
without  sufficient  cause,  as  mentioned  in  the  first  bill 
of  exceptions. 

And  the  court  is  further  of  opinion  that  the  said 
Hustings  court  did  not  err  in  hearing  and  deciding 
the  said  motion  without  the  intervention  of  a  jury; 
as  mentioned  in  the  second  bill  of  exceptions. 

But  the  court  is  also  of  opinion  that  the  said  Ilust- 
ings  Court  did  err  in  deciding  that  the  said  attach- 
ment was  issued  upon  false  suggestions  and  with- 
out sufficient  cause,  and  in  rendering  judgment  that 
the  said  attachment  be  abated ;  as  mentioned  in  the 
third  bill  of  exceptions. 

Therefore  it  is  considered  that  the  said  judgment 
be  reversed  and  annulled,  and  that  the  plaintiffs  re- 
cover against  the  defendants  their  costs  by  them  ex- 
pended in  the  prosecution  of  their  writ  of  supersedeas 
aforesaid  here.  And  this  cnurt  proceeding  to  enter 
such  judgment  as  the  said  Hustings  Court  ought  to 
have  entered,  it  is  further  considered  that  tne  motion 
of  the  defendants  to  abate  the  said  attachment  on  the 
ground  that  the  same  was  issued  upon  false  sugges- 
tions and  without  sufficient  cause  be  overruled,  and 
that  the  plaintiffs  recover  against  the  defendants  their 
costs  by  them  about  their  defence  to  the  said  motion 
in  the  said  Hustings  Court  expended.  And  it  is 
ordeied  that  this  cause  be  remanded  to  the  said  Hust- 
ings Couit  for  fuither  proceedings  to  be  had  therein. 
Which  is  ordered  to  be  certifiea  to  the  said  Hustings 
Court. 
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Sichmond. 


Brummel  &  Co.   V.  Enders,  Sutton  &  Co.  1868. 

June 
Term. 
Same  v.   Hill's  ex^or.  [873 


Same  v,   James  Gray's  Sons. 
July  3. 

1.  B  <&  Co.  make  their  negotiable  notes,  blank  as  to  the  names  of 

the  payees,  and  put  them  into  the  hands  of  an  agent  to  be 
sold  for  their  benefit.  The  agent  sells  them  at  a  greater  dis- 
count than  the  legal  rate  of  interest;  the  purchasers  not 
being  informed  that  they  were  sold  for  the  benefit  of  B  &  Co. ; 
and  the  names  of  the  purchasers  are  inserted  in  the  blanks  as 
payees  either  by  the  agent  at  the  time  of  the  sales,  or  by 
themselves  afterwards.  The  purchasers  sue  upon  the  notes, 
describing  themselves  as  payees,  against  B  &  Co.  as  makers  ; 
and  B  &  Co.  plead  usury.    Held  :  It  is  not  usury. 

2.  The  case  of  Whitworth  v.  Adams,  6  Rand  333,  has  settled  the 

law  of  Virginia  on  the  subject  of  usury  in  the  purchase  and 
sale  of  negotiable  paper. 

These  three  cases  were  heard  and  decided  together 
in  this  court.  They  were  actions  of  debt  in  the  Cir- 
cuit Court  of  the  city  of  Richmond,  brought  respec- 
tively by  Enders,  Sutton  &  Co.,  Hill's  ex'or  and 
James  Gray's  sons,  against  Joseph  Brummel  &  Co., 
upon  promissory  negotiable  notes.  In  their  declara- 
tions the  plaintiffs  declared  upon  the  notes  as  payees 
against  the  defendants  as  makers  thereof.  The  de- 
fendants pleaded  usury;  on  which  issues  were  made 
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1868.     up.     The  question  involved  is  the  same  in  all,  thou^ 

Term.    ^^^  facts  are  slightly  variant. 

^  :      In  the  case  of  Enders,  Sutton  &  Co.,  the  plaintiffs 

&Co.    declared  on  sftven   notes,  amounting   to   $10,234.75: 

P:nder8,  ^^d  ^^  ^^e  trial,  after  the  plamtiffs  had  intiodoced 

Sutton    ^jjg  notes  in  evidence,  thn  defendants  introduced  B. 

W.  Green  as  a  witness,  who  stated   that  the  notes 


V.       sued  on  were  given  to  him  by  Joseph  Brummel  &  Co. 
^^}^'^    to  raise  money  upon,  the  names  of  the  payees  being 
left  blank;  that  the  witness  passed  the  said  notes  to 
'  V.       ^he  plaintiffs,  and  inserted  the  names  of  the  plaintiffs 
Gwr^    as  payees  in  said  notes;  that  he  did  not  remember  at 
Sons,     what  time  he  did  so,  but  inferred  that  it  was  when  he 
J        passed  the  notes  to  the  plaintiffs,  as  it   was  done  in 
his  handwriting;  that  the  plaintiffs  were  in  the  habit 
of  taking  the  notes  of  the  said  Joseph   Brummd  it 
Co.  from  the  witness  at  a  greater  rate  of  discount 
than  six  per  cent,  per  annum^  and  that  he  remembered 
but  one  instance  in   which  the  plaintiffs  took  such  a 
note  of  Brummel  &  Co.  at  a  rate  not  exceeding  six 
2^er  Centura  per  annum ^  but  after  the   great  lapse  of 
time  the  witness  could  not  recollect  as  to  these  par- 
ticular notes.     Another  witness  proved   that  the  note 
taken  at  the  legal  rate  of  interest  was  not  one  of  the 
notes  sued  on. 

In  the  case  of  Iliirs  ex' or,  B.  VV".  Green  was  intro- 
duced as  a  witness,  who  stated  that  Hill  met  him  on 
the  street,  and  asked  him  if  he  had  any  of  Brommel 
&  Co.'s  notes,  that  he  wanted  to  buy  one;  that  he 
replied  that  he  could  get  one,  and  that  the  witn«s 
went  to  Brummel  &  Co. 's  office  and  got  said  note; 
that  the  said  note  was  made  for  the  purpose  of  rais- 
ing money ;  that  it  was  payable  to  blank  or  order, 
leaving  a  blank  for  the  name  of  the  payee  to  be  in 
serted  in  it;  that  it  was  handed  to  him  bv  the  defendants 
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without  any  consideration  moving  from  him  to  the 
defendants  at  that  time,  and  that  Hill  took  the  note 
from  the  witness  at  a  greater  rate  of  interest  than  six 
per  centum  per  annum.  That  he  passed  the  note  to 
Hill  without  the  blank  being  filled  up.  It  was  further 
proved  that  Johnson,  a  clerk  of  Hill's,  tilled  up  the 
blank;  and  that  Green  owed  Hill  a  note,  which  was 
taken  up  as  a  part  of  the  consideration  of  the  note  of 
the  defendants;  and  that  Green  promised  to  endorse 
the  note  if  requested. 

In  the  case  of  James  Gray's  sons,  one  of  the  plain- 
tiffs u  as  introduced  as  a  witness  by  the  defendants, 
who  stated  that  the  note  sued  on  was  purchased  by 
him  of  a  note  and  exchange  broker,  but  he  could  not 
recollect  who  it  was;  that  at  the  time  of  the  purchase 

the  note  \^ as  payable  to or  order;  there   being 

a  blank  space  for  a  name  of  the  payee;  and  that  he 
filled  up  that  blank  space  with  the  names  of  the  plain- 
tiffs; that  tlie  price  paid  for  the  note  was  less  than 
the  face  thereof  after  deducting  therefrom  six  per  cent, 
per  annum.  That  the  discount  was  oxs^i per  cent,  per 
month  /  and  that  the  broker  from  whom  he  bought  the 
note  told  him  that  it  had  been  given  by  the  defen- 
dants for  wheat,  which  they  had  purchased  from  a 
person  who  wanted  to  leave  town,  and  who  had  left 
it  there  to  be  sold.  The  witness  said  further  that  the 
plaintiffs  had  no  transactions  wth  the  defendants,  and 
had  not  loaned  them  any  money. 

The  defendants  asked  in  each  case,  several  instruc- 
tions varying  slightly  in  form,  but  substantially  the 
same.  Thejsubstance  of  these  instructions  was,  that  if 
the  jury  believed  the  facts  as  they  have  been  herein- 
before stated,  they  should  find  for  the  defendants. 

These  instructions  the  court  refused  to  give;  and  in 
the  first  case  instructed  the  jury,  that  if  they  believe, 
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1868.     from  the  evidence,  that  the  notes  declared  on  this  ac- 
Tmn.    ^^^^  were  made  by  the  defendants  for  the  purpose  of 

r :  being  sold,  leaving  the  names  of  the  payees  blank, 

&  Co.    and  were  given  by  them  to  B.  W.  Green  to  be  sold, 
Enderg,  ^^^^  said  Green  offered  the  notcs  to  the  plaintiffs,  and 
^&  c^"    that  the  plaintiffs,  knowing  the  notes  to  be  made  for 
the  purpose  and  in  manner  aforesaid,  and  to  have 
been  delivered  to  Green  as  aforesaid,  purchased  the 
^}}^'^    same  at  a  discount  greater  than  legal  interest,  then 
the  jury  will  find  for  the  defendants. 
^^         In  the  second  case,  the  couit  instructed  the  jury, 
Jam^    that  if  they  believe  from  the  evidence  that  the  note 
Sons,     declared  on  in  this  action  was  made  by  the  defendants 
-I        for  the  purpose  of  being  sold,  leaving  the  name  of  the 
payee  blank,  and  was  put  by  then  in  the  hands  of  B. 
W.  Green  to  be  sold,  and  that  Green  sold  the  note  to 
the  plaintiff's  testator  at  a  discount  greater  than  legal 
interest,  and  at  the  time  of  the  sale  promised  and 
agreed   with  the  plaintiff's  testator,  that  he  would 
endorse  the  said  note  before  its  maturity,  then    the 
jury    will   find   for  the  plaintiff;  unless  they    shall 
further  believe  from  the  evidence,  that  at  the  time  of 
such  sale  the  plaintiff's  testator  knew  the  note  to  have 
been  made  for  the  purpose  and  in  the  manner  afore- 
said, and  to  have  been  delivered  to  Green  to  be  sold 
as  aforesaid ;  in  that  case  tbey  will  find  for  the  defen- 
dants. 

In  the  third  case  the  instruction  was:  If  the  jury 
believe,  from  the  evidence,  that  the  plaintiffs  bought 
the  note  on  which  this  suit  is  brought,  from  a  broker, 
who  represented  that  the  note  was  a  business  note, 
and  had  been  made  by  Joseph  Brum m el  &  Co.  for 
wheat  by  them  purchased,  and  had  been  left  by  the 
person  to  whom  it  had  been  oHginally  given,  to  be 
sold  for  said  person,  and  that  the  plaintiffs  having  no 
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notice  or  information  to  the  contrary,  bought  the  said  1868. 

note  under  these  circumstances,  then  the  transaction  Term, 
is  not  usurious,  although  the  plaintiffs  may  have  bought  'Z          : 

it  at  a  greater  rate  of  discount  than  six  per  cent,  per  &  Co. 

annumy  and  although  when  they  bought  the  note  the  Enders, 

names  o^'  the  payeees  were  left  blank,  and  the  plain-  ^^^^" 
tiffs,  after  purchasing  the  note,   inserted  their  own 
names  as  payees  thereof. 

The  defendants  excepted   to   the  opinions  of   the  ^}^^ 
court  refusing  to  give  the  instructions  asked  by  them, 

and  giving  those  given  by  the  court.     And  the  juries  v. 

having  found  verdict  for  the  plaintiffs  in  all  the  cases,  q^^ 

the  court  rendered  judgments  upon  them.     Brummel  Sons. 

&  Co.  thereupon   brought  up  the  cases  to  this  court.  ^ 

The  cases  were  argued  by  Andrew  Johnston^  for  the 
apellants,  and  Uoivison^  for  the  appellees;  but  they 
are  fully  discussed  by  the  judges. 

Rives,  J.  It  is  essential  to  the  proper  considera- 
tion of  these  causes  to  acquire  precise  ideas  of  the 
state  of  the  pleadings,  the  force  of  the  proofs,  and  the 
real  nature  of  the  transactions  to  which  they  relate. 
A  common  principle  underlies  them;  and  though  a 
slight  diversity  of  circumstances  may  distmguish 
them,  it  will  be  found,  on  examination,  to  constitute 
no  ground  for  practical  distinction  in  the  disposition 
to  be  made  of  them. 

The  pleadings  are  the  same  in  all  the  oases.  They 
are  actions  ot  debt  by  the  payees  of  promissory  notes 
against  the  makers.  The  defence  is  usury.  The  con- 
tract of  indebtedness  declared  on,  is  a  plain  and  com- 
plete promissory  note,  and  has  no  other  parties  to  it 
upon  the  record  but  the  maker  and  payee.  The  ac- 
tion is  founded   on  this  privity  of  contract;  the  right 
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of  recovery  grows  out  of  the  note  alone;  the  defence 
is  predicated  of  the  invalidity  of  the  note ;  and  the 
record  admits  no  ^His  mota*'*  except  between  the  im- 
mediate parties  to  this  written  contract.  If,  there 
fore,  the  rights  or  interests  of  any  third  party  are 
affected  by  this  litigation,  it  ncust  be  outside  of  the 
pleadings,  and  arise  out  of  the  proofs. 

Let  us  then  examine  these  latter  critically,  anJ  see 
if  thej"  establish  any  fact  calculated  to  impart  to  the 
pleadings,  and  the  issue  made  by  thera,  any  effect 
different  from  that  which  legally  and  properly  attaches 
to  them.  The  facts  2^v^ prefaced  in  the  bills  of  excep- 
tions taken  to  the  instructions  refused,  and  the  instruc- 
tions given  by  the  court  on  the  trial.  The  chief  dis- 
tinctive feature  consists  in  the  fact  that  these  notes  were 

originally  pajable  to  ,  and    that    the   blanks 

were  not  filled  until  the  discount,  and  then  with  the 
names  of  the  respective  payees.  That  in  the  first  of 
these  cases,  the  names  were  inserted  by  the  witness, 
who  was  acting  as  the  agent  of  the  makers  in  raising 
money  upon  the  notes,  in  the  second,  by  the  clerk  of 
the  payee,  and  in  the  thira,  by  one  ^of  the  payees,  is 
wholly  immaterial;  for  clearly  it  is  to  be  taken  as 
done  in  every  case  with  the  assent  of  the  payees,  and 
stands  on  the  same  ground  as  if  the  payees  had  in- 
serted tneir  own  names  with  their  own  hands  in  these 
respective  blanks.  It  is  a  fact  common  to  all  these 
cases  that  the  discount  upon  the  noces  was  usurions. 

In  the  case  of  Enders,  Sutton  <&  Co.,  the  statement 
of  the  witness  B.  W.  Green  is,  ''that  the  notes  sued 
on  were  given  to  him  by  Joseph  Brummel  &  Co.  to 
raise  money  upon,  the  names  of  the  payees  being  left 
blank ;  that  the  witness  inserted  the  names  of  die 
plaintiffs  as  the  payees  in  the  said  notes;  he  did  not 
remember  at  what  time  he  did  so,  but  infers  that  he 
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did  so  when  he  passed  the  said  note  to  the  plaintiffs, 
as  it  was  done  in  his  (the  witness')  hand  writing;  that 
the  witness  passed  the  said  notes  to  tbe  plaintiffs;  that 
the  plaintiffs  were  in  the  habit  of  taking  the  notes  of 
the  said  Joseph  Bmmmel  &  Co.  from  the  said  witness 
at  a  grater  rate  of  discount  than  sxxper  cent,  per  an- 
num^^'^  &c.  It  wilPbe  seen  that  this  statement  does 
not  explicitly  disclose  for  whom  the  money  was  raised 
upon  these  notes — whether  for  Brummel  &  Co.,  or 
for  the  witness  Green;  but  as  no  claim  or  title  is  as- 
serted by  the  latter  as  the  holder  or  owner  of  these 
notes,  the  inference  is  irrestible  that  he  was  acting  as 
the  agent  or  friend  of  Brummel  &  Co.  in  this  negotia- 
tion. As  this  evidence  is  certified  by  way  of  showing 
the  relevancy  of  the  instructions  asked,  we  are  war- 
ranted in  having  recourse  to  the  language  of  these  in- 
structions to  relieve  ourselves  of  this  ambiguity.  Ac- 
cordingly, we  find  in  the  second  instruction  this  re- 
cital: ''That  said  Green,  acting  on  behalf  of  the  de- 
fendants, sold  the  said  notes  to  the  plaintiffs."  The 
terms,  also,  of  the  court's  instruction,  import  the  ex- 
istence of  this  agency:  If  the  jury  believe,  from  the 
evidence,  that  the  notes  declared  on  in  this  cause  were 
made  by  the  defendants  for  the  purpose  of  being  sold, 
leaving  the  names  of  the  payees  blank,  and  were  given 
by  them  to  B.  W.  Green  to  be  sold,"  &c. ;  thus  dis- 
tinctly implying,  as  it  seems  to  me,  that  the  notes 
were  to  be  sold  for  the  benefit  of  the  defendants,  and 
by  Green  as  their  agent.  It  seems  to  me,  therefore, 
to  result  from  this  certificate  of  facts,  that  Green  was 
acting  as  the  agt^nt  of  Brummel  4fe  Co.  in  raising 
money  upon  these  notes  for  their  benefit;  and  that 
there  is  no  pretence  for  considering  him  as  the  holder 
or  owner  of  this  note  and  the  seller  thereof  for  his 
own  use. 

Vol.  xviii — 118 
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1868.         There   is   none   of   this   doubt   about    HJlPs  case. 

Term.    Green  becomes  Hill's  agent  for  the  procorement  of 

r  :  this  note,  and  pays  the  proceeds  to   Brummel  &  Co, 

<fc  Co.    The  statement  is,  ''that  the  said    Hill   met  the  said 

Enders,   Green  on  the  street,  and  asked  him  if  he  had  any  of 

s^utton    Brumnel  <fe  Co.'s  notes:  that  he  wanted  to  buv  one; 

&  Co.  ' 

that  Green  replied  that  he  could  get  one,  and  then 
V.       went  to  Brunramel  &  Co.'s  office  and  got  the  said 

pxw     ^^^^  ^^^  ^^^^5  ^^^  ^^^^  ^®  never  passed  any  other  note 
of  said  defendants  to  the  said  Hill.     Being  asked  who 
filled  up  the  blank  for  the  name  of  the  payee,  witness 
James    gg^j  j  \^q  passed  it  to  Hill  without  the  blank  beinc^  filled. 
Sons,     but  that  he  thought  it  was  filled  up  by  Air,  Johnson, 
who   was  in    Hill's  employment.       Witness    further 
stated  that  he  paid  the  pr  Dceeds  out  of   the  note  to 
the  defendants,  after  it  was  thus  taken  by  Hill,  and 
that  the  deduction  was  over  one  per  cent,  per  monih."^ 
880J        In  this  case,  then,  if  the  maxim,  ^"^  qui  facet  per  aluim, 
facit  per  ^^,"  be  not  so  obsolete,  the  dealing  was  vir- 
tually between  Hill  and  Brummel  &  Co. ;  Green  was 
the  agent  of  Hill  in  the  transaction,  and  not  of  Brum- 
mel &  Co. ,  as  in  the  preceding  case. 

In  the  last  case,  Gray's  sons  purchase  the  note  at  a 
usurious  discount  of  a  broker,  being  blank  as  to  payee, 
auil  filled  the  blank  with  iheir  own  names,  upon  an 
assurance  by  the  broker  that  *'the  note  had  been  given 
by  the  defendants  for  wheat,  which  they  had  pur- 
chased from  a  person  who  wanted  to  leave  town,  and 
who  had  left  it  there  to  be  sold," 

Let  us  now  enquire  how  we  are  to  regard  these  di- 
versities in  the  mode  of  acquiring  these  notes,  and 
whether  they  demand  the  application  of  different  prin- 
ciples in  their  decision.  It  must  be  conceded  that  the 
defence  of  usury  is  perhaps  clearer  in  Hill's  case  than 
in  the  others,  because  there  the  dealing  or  negotiation 


Digiti 


ized  by  Google 


COURT    OF    APPEALS    OF    VIRGINIA.  939 

is  directly  between  the  payee  by  his  agent,  and  the     1868. 

makers.     But  in  my  view,  all  these  diversities  are    Term. 

merged  and  obliterated  by  the  legal  consequences  of  ^""^"j 

the  act  of  the  payees  in  filling  the  blanks  with  their     &  Co. 

Dames.     But  before  proceeding  to  develope  and  sus-   Endoi-s, 

tain  this  idea,  I  must  now  take  up  the  third  branch  of    ^^^^" 

my  enquiry,  namely,   as  to  the  real  nature  of  these 

^      ,  ,      ,         ^        Same 
transactions  in  raising  money  upon  notes  blank  as  to       v. 

the  payee.  '  ^j^^ 

The  elementary  definition  of  a  promissory  note  re- 

,  ^   T-k  -K^    .  Same 

quires  certaint?/  as  to  the  ^myee,     1  ^arsons  on  JNotes       v. 

and  Bills,  chap.  Ill,  §  1,  p.  30.  This  rule  is  strictly  ^^ySg 
adhered  to.  In  Gibson  v.  Minet^  1  H.  Bl.  569,  Eyre,  Sons. 
Ch.  J.,  said  :  -'If  I  put  in  writing  these  words,  'I 
promise  to  pay  £500  on  demand,  value  received,' 
without  saying  to  whom,  it  is  waste  paper.  If  I  direct 
another  to  pay  £500  at  some  day  after  date  fcr  value 
received,  and  do  not  say  to  whom,  it  is  waste  paper." 
These  notes,  when  discounted  through  the  agency  of 
Green  on  behalf  of  Brummel  &  Co.  in  the  first  case, 
of  IJiU  in  the  second,  and  through  the  agency  of  the  [881 
broker  in  the  third  being  blank  as  to  the  payee,  were 
incomplete  and  waste  paper  till  filled  with  the  names  of 
payees.  It  is  not  doubted  that  it  is  competent  to  the 
drawer  of  a  bill  or  the  maker  of  a  note  to  remit  it  wiih 
such  a  blank,  the  eflfect  of  which  would  be  to  authorize 
any  bona  fide  holder  to  insert  his  own  name.  Thus, 
in  Cruchley  v.  Clarence^  2  Maule  &  Sol.  R.  90,  Lord 
EUenborougti  C.  J.  said  :  "As  the  defendant  has 
chosen  to  send  the  bill  into  the  world  in  this  form,  the 
-world  ought  not  to  be  deceived  by  his  acts.  The  de- 
fendant, by  leaving  the  blank,  undertook  to  be  an- 
swerable for  it  when  filled  up  in  the  shape  of  a  bill.'' 
Le  Blanc  J.  treated  it  "as  if  the  defendant  had  made 
the  bill  payable  to   bearer;"  and   Bay  ley  J.    said  : 
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''The  issuing  the  bill  in  blank,  without  the  name  of 
the  payee,  was  an  authority  to  a  honafide  holder  to  in- 
sert the  name."  To  the  same  eflfect  is  the  ease  of 
Crvtchly -^ .  Mann^  5  Taunt.    R.    529,    where  it   was 

held,  that  a  bill  made  payable  to  the  order  of , 

may  be  filled  up  by  any  bearer  whc  can  show  that  he 
came  regulaily  to  the  possession  of  it,  with  his  own 
name.  But  until  the  blank  is  filled  up,  the  instrument 
is  invalid.  Seay  v.  The  Bank  of  Termessee^  3  Sneed's 
R.  558.  In  other  words,  it  is  an  inchoate  instrnmenu 
whose  ultimate  validity  must  de{>end  on  its  passing  to 
some  person  legally  entitled  to  insert  his  own  name  m 
the  blank.  As  contended  for  in  argument,  it  is  some- 
what analogous  to  a  note  payable  to  maker^s  own  or- 
der before  his  endorsement  thereof.  After  it  is  en- 
dorsed and  put  into  circulation  by  the  maker,  it  be- 
comes, in  effect,  a  note  payable  to  bearer ;  hut  before 
that  is  done,  and  while  retained  by  the  maker,  it  has 
no  vitality,  and.  is  nothing  more  than  waste  paper. 
There  seemed  to  be  an  incongruity  in  the  idea  of  a 
note  payable  to  one's  own  order;  hence  in  Bnnru  r. 
De  Wuiton,  6  C.  B.  336,  60  Eng.  C.  L.  335,  the  judge, 
delivering  the  opinion  of  the  coui  t  in  that  case,  doubted 
"whether,  if  a  man  makes  a  note  payable  to  his  own 
order,  he  can,  with  propriety  of  language,  be  said  to 
have  made  a  proraisscry  note  at  all.  No  man  C'an 
make  a  contract  with  himself;  there  ought  to  be  two 
parties  to  a  contract ;  and  in  case  of  a  promissory  note, 
there  ought  to  be  a  promisor  and  promisee.''  Pro- 
ceeding further,  however,  in  the  analysis  of  sacha 
note,  he  concluded  that  *'an  instrument  so  drawn  is 
an  incomplete  instrument,  being  in  the  nature  of  a 
conditional  engagement,  in  case  he  should  afterwards 
endorse  the  note,  to  pay  it  to  the  person  to  whom,  by 
such  endorsement,   he  should  direct  it  to   be  paid. 
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Such  an  instrument  is  of  no  legal  or  bindin^^  effect,      W)8. 

until  something  further  is  done  to  gi\e  it  validity.     It    Term. 

is  another  question  what  is  the  nature  of  such  an  in-  t  ; 

^  Brummel 

strument  after  it  has  been  endorsed  and  put  into  cir-     &  i  o. 
culation.     As  no  particular  form  of  words  is  essential   Enders, 
to  form  a  valid  promissory  note,  such  an  instrument,    ^^^q^ 
if  endorsed  to  G.  S.  or  order,  imports  a  promise  to  pay 
G.  S.  or  order  the  money  therein  mentioned.     And  if       y. 
the  maker  of  such  a  note  endorses  it  in  Wank  and  cir-    ^^}^^^ 
culates  it,  he  must,  we  thinl<,  be  considered  as  engaging 
to  pay  the  amount  to  any  person  who  may  be  the  lawful       v. 
holder  of  it  for  value ;  that  is,  in  effect,  to  the  bearer. ' '    Q^ays 
Assuming,  then,  the  correctness  of  this  analogy,  and     Sons. 
the  pertinency  of  this  authority,  I  am  justified  in  treat- 
ing these  notes,  while  the  blanks  are  not  yet  filed,  as 
^''  iucotnplete  hiHtruinents^  in  the  nature  of  conditional 
enffaffernent^f  to  psLj  them^  when  filled  up,  to  those  who 
shall  become  bona  jide  holders  of  them,  and  so  entitled 
to  insert  their  names,  but  as  of  ^^no  legal  or  binding 
effect''  till  consummated  by  the  indication  of  a  certain 
payee,  and  the  completion  tnereby  of  the  note  itself. 
The  filling  the  blanks  is  t»iat  '''soinething  further  which 
must  be  done  to  give  these  notes  validity.'      But  who 
now  shall  bo  regarded  as  authoiized  to  fill  these  blanks 
with  his  name  ?     No  one  but  a  bona  fide  holder ;  not 
a  findei,    who  gives  no  consideration,  nor  a  thief,        [883 
whose  possession  is  felonious;  nor,  by  parity  of  rea- 
soning, a  person  whose  mala  fides  consists  in  his  vio- 
lation of  law. 

Having  thus  sought  to  ascertain  and  fix  the  char- 
acter and  legal  import  of  these  notes  when  put  upon 
the  market,  I  now  recur  to  that  prominent  fact  which, 
as  I  have  already  said,  appears  to  me  to  render  of  no 
significance  the  difl'erence  of  circumstances  attending 
the  acquisition  of  these  notes.     That  fact  is  the  act  of 
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1808.  the  parties  in  constituting  themselves  the  payees,  and 
Term.  ^^^8  dealing  directly,  without  any  remove,  with  the 
makers.  They  must  be  held  to  be  bound  by  the  legal 
consequences  of  ^his  act.  Their  ignorance  of  such 
consequences,  if  it  existed,  will  not  and  cannot  avoid 
them.  Besides,  it  is  difficult  to  suppose  that  men  of 
business,  practically  informed  of  the  jealous  care  with 
which  the  courts  seek  to  suppress  every  form  or  shift 
of  usurious  dealings,  could  have  misinterpreted  the 
eflFect  of  inserting  their  names  into  these  blanks.  They 
must  have  known  aod  felt  that  they  were  thereby  per- 
fecting a  written  obligation  previously  of  no  binding 
effect,  and  making  themselves  parties  in  such  way  lo 
the  contract  as  to  subject  themselves  to  the  liabilities 
of  a  direct  negotiation  with  the  maker  or  borrower, 
and  thus  forfeiting  all  opportunity  of  varying  the 
written  contract  by  parol  proof  inconsistent  \^  ith  its 
obvious  import  or  effect.  They  must  have  known 
that  a  pretended  purchaser  of  the  maker  of  his  own 
note  would  be  but  a  very  poor  and  insufficient  disguise 
to  shield  them  from  the  imputation  of  usury.  Why, 
then,  did  they  place  themselves  in  this  attitude,  and 
accept  the  position  by  this  form  of  writing  of  close 
and  immediate  privity  with  the  needy  borrowers  ? 
They  ought  to  have  said  to  Green  and  the  broker  : 
**It  would  be  a  very  poor  and  flimsy  device  to  pretend 
to  buy  these  notes  of  the  makers;  the  law  construes  it 
as  a  loan  of  money  on  a  note,  and  it  is  immaterial 
whether  the  note  precedes,  or,  as  is  more  usual,  follows 
the  advance  of  money;  and,  therefore,  it  will  not  do 
for  us  to  put  our  names  in  these  blanks  and  thus  deal 
with  the  makers  in  these  transactions;  give  vitality 
to  this  blank  paper  by  getting  some  other  person  to 
consummate  it  as  pavee,  or  send  it  after  the  alleged 
purchaser  of  wheat  for  his  name;  and  then  we  can 
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buy  it  as  a  perfected  note  and  the  legitimate  subject 
of  a  sale;  but.  before  this  be  done,  for  us  to  as- 
sume the  relation  of  payee  to  the  maker  would  pre- 
vent us  from  taking  the  notes  except  at  full  value." 
Such,  it  seems  to  me,  would  be  the  conduct  and  lan- 
guage in  these  cases  of  men  at  all  conversant  with  busi- 
ness, and  with  the  conditions  of  permisible  trade  in 
paper,  or  what  is  familiarly  termed  shaving. 

This  particular  aspect  cf  this  enquiry  is  illustrated 
by  the  character  of  the  pleadings,  which  to  this  end 
I  specially  set  forth  and  distinguished  at  the  threshold 
of  this  investigation.  Under  these  pleadings,  and  the 
issue  to  which  they  lead,  there  arose  but  one  question, 
and  that  was,  \\  hat  was  the  consideration  paid  for 
these  notes  It  would  have  sufficed  for  the  defence 
to  put  but  one  solitary  question  to  the  witness  Green, 
and  that  was  to  ascertain  the  anount  of  the  discount. 
If  that  was  usurious,  the  controversy  was  closed,  and 
the  case  stood  forth  as  a  naked  and  indisputable  one 
of  usury.  The  plaintiffs  would  have  been  estopped 
from  the  proof  of  facts  variant  from  the  contract  de- 
clared on ;  and  the  court  would  have  been  bound  by 
the  pleadings  and  the  proofs  to  declare  the  note  void 
for  the  usury.  Had  the  case  then  been  brought  to 
this  court  upon  such  a  record  of  pleadings  ard  proofs, 
I  cannot  doubt  that  such  a  judgment  would  have  met 
a  unanimous  concurrence  here.  Is  the  case  at  all 
changed  by  proof  that  the  note  was  blj^ink  and  incom- 
plete t.ill  the  plaintiffs  gave  it  life  by  the  insertion  of 
their  names  ?  It  can  only  be  because  the  note  was 
marketable  and  purchaseable  when  in  the  hands  of  the 
makers'  agents,  whether  private  or  public;  and  I  have 
endeavored  to  show,  by  the  analysis  of  the  pleadings, 
proofs  and  the  transaction  itself,  that  it  was  not  the 
subject  of  a  sale,  and  that  by  accepting  and  filling  it 
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up  as  payees  the  plaintiffs  below  chose  to  take  it  to 
the  raoney  advanced  or  loaned.  It  will  not  be  con- 
tested that  there  is  no  one  here  but  the  payees,  who 
aftect  to  be  the  first  and  the  only  holders.  The 
makers  could  not  have  been  holders;  and  Green,  as 
the  agent  of  the  makers  with  Enders,  Sutton  &  Co., 
and  in  Hill's  case,  if  not  the  agent  of  Hill,  as  I  sup- 
pose him  to  have  been,  at  least  the  intermediary  be- 
tween Hill  and  the  makers,  did  net  pretend  to  be  a 
holder  for  himself.  The  broker,  in  Gray's  sons'  case, 
asserted  no  title  as  holder,  but  rather  his  agency  for 
an  unnamed  holder  for  value  on  a  sale  of  wheat.  In 
all  these  cases,  then  the  plaintiffs  below  were  the 
first  holders.  But,  unfortunately,  there  is  an  in- 
eradicable vice  in  thoir  title  They  were  not,  as 
the  law  requires  them  to  be,  bona  fide  holders.  The 
note  sprung  from  a  usurious  dealing.  In  its  original 
form  it  was  a  blank  piece  of  paper;  and  to  adopt  the 
forcible  language  of  Judge  Roane  in  Taylor  v.  Brnct^ 
(iilm.  8S-9,  1  may  add  that,  *'as  an  effective  note  it 
was  coeval  with  and  only  ushered  into  existence  by 
the  usurious  contract,  and  was  only  delivered  to  the 
appellees  as  an  evidence  of  that  contract." 

Now  in  regard  to  questions  of  this  character,  they 
fall  within  the  province  of  the  court  for  determination. 
What  shall  be  deemed  usury,  is  a  question  to  be  deter- 
mined by  the  court.  Whether  a  transaction  is  a  loan 
or  a  purchase,  is  an  inference  of  law^  which  the  party 
is  not  competent  to  swear  to.  Roane  J.  Gilm,  p.  S3. 
Id  Whiiworth  v.  Adams^  5  Rand.  333,  Judge  Carr, 
p.  340,  said  :  '*In  a  special  verdict  the  jury  need  not 
find  the  usury ;  they  find  the  facts,  and  the  law  infers 
tbo  usury;  and  cited  Chesterfield  v.  Jans^n^  2  Ves. 
R.  147;  Gibson  v.  Fristoe^  2  Call  62;  and  Marsh  s. 
Martlndale^   3  Bos.   &  Pull.  R.  153.      In  a  still  lai^r 
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case  of  Brockenhorongh* 8  ex'ors  v.  Spindle* s  adra^rs^ 
17  Gratt.  21,  the  same  principle  is  again  announced 
with  great  clearness  and  distinctaess.  Having  the 
facts,  therefore,  certified  in  this  case,  our  province 
and  duty  is  to  declare  whether  they  constitute  usury. 
We  are  not  precluded  from  our  judgment  on  the  facts 
by  the  very  common  subterfuge  of  avoiding  a  treaty 
for  a  loan,  and  cloaking  it  under  the  guise  of  a  sale; 
we  must  tear  away  the  veil  thrown  over  the  transac- 
tion, and  look  through  the  forms  under  which  the 
parties  carried  on  their  forbidden  dealings,  to  detect 
their  real  nature.  In  the  performance  of  this  task  for 
myself,  I  have  reached  the  conclusion  that  these  notes 
are  void  foi  the  usury  that  tainted  them  in  their  in- 
ception. It  might  have  been  otherwise,  had  the  ap- 
pellees observed  the  precaution  of  putting  others  in 
their  place  as  payees,  and  taking  and  holding  as  en- 
dorsees of  such  third  parties  in  the  absence  of  any  cor- 
rupt bargaining  with  the  makers,  and  any  guilty  know- 
ledge on  their  part  of  this  illicit  mode  of  raising  money 
on  one's  own  notes  for  one's  own  benefit.  I  am  at  a 
loss  to  discover  in  the  proofs  any  foundation  for  the 
pretension  of  the  appellees  to  claim  under  endorsement. 
There  was  none  such;  it  is  wholly  factitious;  their 
title  rests  exclusively  on  delivery  from  the  makers  or 
their  agents,  and  their  election  to  take  not  as  endor- 
sees, but  as  payees.  I  was,  therefore,  surprised  at 
the  pains  taken  by  the  appellant's  counsel  to  divest 
his  adversaries  of  these  Protean  shapes.  Whether  1 
regard  the  pleadings  or  the  transaction  itself,  there 
seems  to  me  no  just  pretence  for  saying  that  the  title 
of  the  appellees  is,  in  any  respect  or  upon  any  hy- 
pothesis, different  from  that  of  mere  payees.  Any 
such  claim  would  be,  it  must  be  confessed,  extremely 
shadowy  and  unsubstantial,  as  no  human  wit  could  dis- 
VoL.  xviii — 119 
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1868.     cern  from  ihe  proofs  of  these  causes,  the  person  or  per- 

Tenn.    sons,  of  whom  they  were  the  endorsees. 

"" :       But  it  is  said  that  my  decision  of  these  causes  mili- 

Brummel  "^ 

<!t  Co.     tates  against  the  cases  of  Taylor^  adnCr  of  HolU/way 

Enders    ^-  ^^^<^^?  Gilm.  42,  and  of  Whitworth  cfe  Yancey  v. 

Sutton    Adams.  5  Rand.  333,  and  that  we  are  constrained  bv 
&  Co.  '  ' 

the  authority  of  these  cases,  to  sustain  the  rulings  (A 

v™^     the  court  below.     To  this,  I  cannot  assent.      I  accept 
^}]^^    the  authority  of  those  cases;  and  hold  that  their  rea- 
sonings are  in  entire  accordance  with  my  positions. 
They  fortify  rather  than  oppose  my  views.     In  fact. 
Jam^    I  bete  leave  now  to  resort  to  them  as  armories  from 
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Sons,  which  I  can  draw  the  most  effective  weapons  in  my 
defence.  Oui  first  enquiry,  then,  must  be  diiected  to 
the  precise  character  of  these  cases.  In  theJirifU  the 
makers  of  an  accommodation  note  with  good  endor- 
sers, placed  it  in  the  hands  of  a  broker  for  sale;  and 
its  purchase  at  a  usurious  discount  in  the  absence  of 
pi  oof  that  the  purchaser  knew  these  facts,  namely  — 
the  invalidity  of  the  paper  as  between  the  partis  and 
the  agency  of  the  broker — was  adjudged  to  be  free  of 
usury.  The  second  vi  as  the  case  of  an  accom modation 
note,  given  to  the  payees  for  their  accommodatioo, 
endorsed  by  them,  and  then  placed  in  the  hands  of  & 
broker  for  sale,  and  scld  by  him  at  a  usurious  discount; 
it  was  held  that  such  purchase  was  not  usury,  the  pur- 
chaser not  knowing  that  it  was  accommodation  paper 
or  for  whose  benefit  it  was  sold.  It  is  observable  that 
these  cases  are  very  unlike  the  present.  Those  nctes 
were  certainly  complete  in  form;  and  the  purchaser's 
title  was  that  of  endorsee.  Here  the  notes  were  in- 
complete  and  the  plaintiffs  sued  as  payees.  True,  the. 
dissenting  judges  in  tho.<?e  cases  treated  those  accom- 
modaticn  notes  as  between  the  original  parties  as  with- 
out consideration  and  invalid,  and  as  in  that  sense  in- 
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choate  and  dependent  for  final  validity  upon  deliver}  1868. 
to  a  bona  fide  holder  for  value.  But  if  this  view  was  xerm. 
not  sustained  in  the  judgment  of  the  court,  it  by  no  r  : 

means  follows  that  the  notes  now  under  our  consider-     &  Co. 
ation,  blank  as  to  payees^  and  therefore  dissimilar  from   Enders. 
those,  may  not  justly  be  characterized  as  incomplete    ^^^" 
and  conditional,  and  not  therefore,  in  that  form,  the 
subject  of  sale  or  traffic.     This  palpable  distinction  ob-       v 
viates  the  pertinency  of  those  authorities  to  the  ques- 
tions we  are  now  considering.     But  I  claim  that  the 
opinions  of  the  judges  who  concurred  in  the  judgment       v. 
of  the  court  in  those  cases,  fully  concede  and  estab-    Q^^g 
lish  every  position  for  which  I  now  contend,  to  show     Sons. 
this,   I  submit  the  following  quotations  from  those        ' 
opinions.     In  Taylor^   d&c*.,  \.  Bruce^  Judge  Coalter 
(p.  60-1,)  said  :  ''It  is  true  that  the  defendant  admits 
in  his  answer  that  he  received  the  notes  as  a  discount, 
which  would  bo  usury,  if  the  transaction  had  taken 
place  in  consequence  of  a  personal  interview  between 
him  and  the  makers,  as  is  alleged  in  the  bill,  whether 
a  loan  of  money  had  been  mentioned  or  not;  there 
being  no  difference  between  the  execution  of  a  note 
before  the  money  is  advanced,  and  the  pretended  sale 
of  that  note  by  the  maker  at  a  usurious  discount,  and 
the  execution  of  such  note  afterwards  in  order  to  se- 
cure the  money  advanced  with  usurious  interest.     The 
former  would  be  clearly  a  shift  to  evade  the  statute, 
[t  would  be  no  answer  for  the  party  to  say,  that  there 
being  nothing  said  about  a  loan,  he  considered  it  a  fair 
purchase  of  a  note  in   market.     He  ncust  know,  in 
the  case  supposed,   that  the  note  was  given  for  no 
other  consideration  but  that  of  ttie  money  advanced," 
&c. 

In  Whitworfh^  cfec,   v.  J. rfam^,  Judge  Cabell  used 
language  which  seems  to  me  to  corroborate  the  views 
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I  have  taken,  and  to  concede  all  the  positions  for 
which  I  contend.  He  admits  (p.  411)  that  "if  the 
purchase  had  been  made  directly  from  the  principal 
it  would  be  clear  usury,  because  the  note  being  neiely 
for  accommodation,  was  not,  as  between  the  parties  to 
it,  the  evidence  of  any  subsisting  debt.  It  was  conse- 
quently, as  to  them,  not  an  available  note,  nor  could 
any  action  as  between  them  be  maintained  upon  it. 
It  has  no  legal  existence  till  it  is  negotiated  for  value. 
And  if  it  be  negotiated  directly  for  the  party  lot 
whose  accommodation  it  was  made,  to  a  person  ac- 
quainted with  the  facts  of  the  case,  on  a  contract  to  re- 
ceive for  it  less  than  is  nominal  amot  nt  discounting  the 
legal  interest,  it  would  not  diafer  in  any  substantial 
respect  from  the  present  advance  of  money  on  a  con- 
tract that,  in  consideration  of  the  advance,  the  persoo 
receiving  it  should  give  his  obligation  to  the  party 
maliing  the  advance  to  pay  him  at  a  future  day,  a  sum 
greater  than  the  sum  received  and  legal  interest 
This  last  transaction  would  be  a  direct  loan  at  illegal 
interest;  and  as  the  negotiation  of  the  note,  undei 
the  circumstances  supposed,  does  not  dififer  from  it, 
the  law  infers  that  the  party  really  intended  a  usuri- 
ous loan,  and  resorted  to  a  sale  of  the  note  as  a  shift 
or  device  to  conceal  it.  He  is  advancing  his  money  to 
the  very  man  whose  till  or  note  he  gets;  and  the  bill 
t  r  note  had  no  legal  obligation  whatever  until  he  re- 
ceived it.  The  substance  and  nature  of  such  a  t?an>- 
action  is  nothing  more  than  a  loan,  at  more  than  legal 
interest;  and  the  bill  or  note  is  a  security  for  it." 

If,  now,  it  be  true,  as  I  have  contended,  that  these 
notes  had  no  legal  obligation  till  the  payee  received 
them  and  inserted  their  names  in  the  blanks,  and  that 
such  payees  are  thereby  shut  up  and  bound  to  a  direct 
privity  of  dealing  with  the  makers,  I  am  justified  in 
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invoking  the  opinions  just  quoted  to  aid  me  in  strip-     1868. 
ping  from  these  transactions  the  thin  disguise  of  a  sale.     Term. 

I  can  say  with  Judge  Coalter  that  *'the  appellees  must  r : 

have  known  that  the  notes  weie  given  for  no  other  <!tCo. 
consideration  but  that  of  the  money  advanced;"  and  Enders 
with  Judge  Cabeil,  ''that  they  were  advancing  their  ^l^}?^ 
money  to  the  very  firm  whose  notes  they  got;  and 
that  the  notes  had  no  legal  obligation  until  they  re- 
ceived them  :  hence  the  substance  and  nature  of  the     ^|^^'^ 

ex' or. 

transaction  was  nothing  more  than  a  loan  at  more 

than  legal  interest,  and  the  note  a  security  for  it."         "  v. 

When  shall  it  be  said  that  these  notes  were  issued  ?    J*™®^ 

Vjrray  8 

not  surely  when  in  the  possession  of  the  makers  or  their  Sons. 
agent  to  raise  money  upon  them,  and  while  they  t\  ere 
loosely  floating  in  the  market  as  blank  notes  awaiting 
completion  in  the  act  of  transfer  or  negotiation ;  but 
rather  in  the  language  of  Bayley  J.  in  Dowries  v. 
Richardson^  7  Eng.  C.  L.  R.  227,  ''they  were  issued 
as  soon  as  there  was  some  person  who  could  make  a 
valid  claim  upon  them;  and  this  was  only  when  the 
appellees  filled  tbe  blanks  with  their  names  and  thereby 
took  upon  themsehes  the  relation,  rights  and  liabili- 
ties of  payees.  While  the  makers,  their  agents  or 
strangers  held  this  paper  in  its  blank  form,  it  imposed 
no  obligation ;  it  was  a  mere  preparation  to  raise 
money;  but  when  its  character  was  stamped  upon  it 
by  its  completion  or  the  filling  of  the  blanks,  then  it 
partook  of  the  nature  of  the  contract  out  of  which  it 
arose,  and  if  that  was  usurious,  it  became  void  in  its 
inception.  And  where  a  note  is  not  available  till  dis- 
counted, and  is  discounted  at  a  sum  greater  than  the 
legal  interest,  it  is  usurious  and  void.  Powell  v. 
Waters,  8  Cow.  R.  669. 

Parsons,  in  his  treatise  on  Merchantile  Law,  ch. 
^v,  §  iv,  p.  265,  proposes  a  test  for  the  determination 
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of  questions  like  the  present,  which  would  dispose  of 
these  cases  in  accordance  with  my  views,  upon  a  prin- 
ciple plain  and  easily  applicable.  To  prevent  misip- 
prehension,  1  quote  the  whole  passage  :  '* There  are, 
perhaps,  no  questions  in  relation  to  interest  and  usury 
of  more  importance  than  these  which  arise  from  the 
sale  of  notes  or  other  scurities.  In  the  first  place, 
there  is  no  doubt  whatever  that  the  owner  of  a  note 
has  as  good  right  to  sell  it  for  the  most  he  can  get,  as 
he  woud  have  to  sell  any  goods  or  wares  which  he 
owned.  There  is  here  no  question  of  usury,  because 
there  is  no  loan  of  money,  nor  forbearance  of  a  debt. 
But  on  the  other  hand,  it  is  quite  as  certain  that  no 
one  has  a  right  to  make  his  own  note  and  sell  that  for 
what  he  can  get;  for  this,  while  in  appearance  die 
sale  of  a  note,  is  in  fact  the  giving  of  a  note  for 
money.  It  is  a  loan  and  a  borrowing  and  nothing 
else.  And  if  the  apparent  sale  be  for  such  a  price  that 
ihe  seller  pays  more  than  legal  interest,  or,  in  other 
words,  if  the  note  bears  interest  and  is  sold  for  less 
than  its  face,  or  is  not  on  interest  and  more  than  in- 
terest is  discounted,  it  is  a  usurious  transaction.  Sup- 
posing these  two  rules  to  be  settled,  the  question  in 
each  case  is,  under  which  of  them  does  it  come,  or  to 
which  of  them  does  it  draw  nearest  ? 

*  'We  are  not  aware  of  any  general  principle  so  likely 
to  be  of  use  in  determining  these  questions  as  this  : 
If  the  seller  of  a  note  acquired  it  by  purchase,  or  if  it 
is  his  for  money  advanced  or  lent  by  him  to  its  fall 
amount,  he  may  sell  it  for  what  he  can  get:  but  if  he 
be  the  maker  of  the  note  or  agent  of  the  maker^  and 
receives  for  the  note  less  than  its  face  after  a  lawful 
discount,  it  is  a  usurious  loan.  In  other  words,  the 
first  holder  of  a  note  (and  the  maker  of  a  note  is  not, 
and  cannot  be,  its  first  holder)  must  pay  the  face  of 
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the  note  or  its  full  amount.  And  after  paying  this,  1868. 
he  may  sell  it,  and  any  subsequent  purchaser  may  sell  xerm. 
it  as  merchandise."  "Z  ; 

Brummel 

Applying  ihis  test  to  the  cases  at  bar,  the  first  hold-  &  Co. 

ers,   and  none  can  be  such,  as  1  have  endeavored  to  Endei-s, 

show,   but  the  payees  in  these  cases,  must  give  full  ^^^}?^ 

value,  and  thus  meet  the  condition  of  bona  fides.     If 

this  were  not  so,  a  strange  incongruity  would  arise.  v. 

Usury  by  the  first  holder  vacates  and  destroys  the  ^^^^ 

title  of  any  subsequent  holder;  the  note  itself  being 

usurious,  is  void  by  the  statute  in  the  hands  of  an  in-  v. 

nocent  holder  without  notice;  it  cannot,  therefore,  be  q^^^ 

valid  in  the  hands  of  the  payee  and  void  in  the  hands    Sons. 

[892 
of  his  endorsee;  if  void  in  the  hands  of  the  latter,  it       •- 

is  for  a  stronger  reason  void  in  the  hands  of  the  for- 
mer. It  is,  therefore,  most  justly  held,  that  the 
holder  entitled  to  fill  the  blank  in  notes  like  the  pres- 
ent, must  De  a  bona  fide  holder;  a  holder  for  full 
value,  and  untainted  by  usury,  so  that  he  may  then 
sell  it,  like  any  other  commodity,  for  what  he  can  get; 
atd  that  the  best  practical  test  for  determining  such 
questions  will  be  fcund  in  the  general  principle  thus 
laid  down  by  Parsons. 

It  was  a  boast  of  Ld.  Mansfield  in  Flayer  v.  Ed- 
war  Is  ^  Cowp.  E.  112,  that  '-where  the  real  truth  is  a 
loan  of  money,  the  wit  of  man  cannot  find  a  shift  to 
take  it  out  of  the  statute.'-  The  same  jealous  care  to 
uphold  and  vindicate  this  statue,  which  was  evinced  by 
this  remark,  ran  through  the  early  decisions  of  the 
courts  in  the  administration  of  this  statute.  But  it  is 
curious  to  observe  how  it  has  been  impaired  by  the 
commercial  spirit  of  the  age,  and  has  yielded  steadily 
to  the  popular  theory  that  money  is,  like  any  mer- 
chandise, worth  what  it  will  bring  and  no  more,  and 
that  its  value  should  be  left  to  fix  itself  in  a  free  mar- 
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1868.     ket.     But  still  while  the  statute  exists,  and  demands 

Term,    enforcement  from  the  courts,  1  accept  the  authority 

'Z  ;  of  these  decisions  as  founded  in  justice  and  wisdom, 

Brammel  •*  ^ 

&  Co.    and  am  not  disposed  to  relax  any  of  the  rules  against 
Enders,  these  extortionate  and  illicit  practices.     Tt  is,  perhaps, 
an  idle  attempt  to  withstand  these  judicial  expedients 
to  unfetter  the  traffic  in  money;  they  have  already  re- 
moved many  oi  the  restraints  from  the  usurer;  and  I 

^V^|f    must  confess  my  inability  to  discern  any  effective  ones 
that  will   be  loft,    when  the  needy  can  put  upon  the 
V.       market  theii   notes  blank   as   to    payees,    and    raise 

Grays    ^^^^y   ^  P^°   them   by   sale  to  any  one,  at  usurious 

Sons,  rates,  who  will  put  his  name  in  the  blank  and  take 
the  relation  of  payee.  It  will  be  a  vain  thing  to  say 
that  a  man  cannot  sell  his  own  note,  when  the  only 
thing  required  of  him  to  effect  this  object  will  be  to 
893]  send  it  out  blank  as  to  payee,  and  let  a  friend,  agent 
or  stranger  sell  it  in  this  form  to  any  one,  who  will 
put  his  name  in  the  blank,  or  else,  as  in  Iliirs  case, 
quietly  await  a  messenger  from  the  usurer  to  put  in  cir- 
culation this  new  and  popular  form  of  security.  If 
such  anomalous  paper  is  taking  the  place  of  regular 
business  paper,  as  has  been  stated  in  the  argument  of 
the  counsel  for  the  appellees,  it  cannot  be  too  soon  ex- 
tirpated and  supplanted  by  sounder,  less  factitious  and 
less  sugpicious  securities.  It  is,  therefore,  I  fell  pecu- 
liar sensibility  and  regret  that  I  lack  the  concurrence 
of  my  brothers  to  stamp  the  reprobation  of  this  court 
upon  these  practices;  to  denounce  these  notes  in  their 
blank  form  as  incapable  of  sale  to  the  first  holder  or 
payee;  and  thus  to  inhibit  the  growing  traffic  in  them 
\ihich  must  eventually  make  shipwreck  of  the  great 
cardinal  principle  forbidding  the  sale  ty  the  maker  of 
his  own  note. 

In  conclusion,  I  cannot  find  more  impressive  utter- 
ance for  my  opinion  of  these  cases  than  to  adopt  the 
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langaagb  of  Judge  Roane  in  Taylor^  cfe^.,  v.  Bruce, 
It  is  far  more  applicable  to  this  case  than  to  that. 
Had  he  then  foreseen  the  further  step  that  would  be 
taken  in  these  cases  to  remove  the  restraints  against 
usury,  he  could  not  have  applied  to  it  more  descriptive 
language,  or  used  stronger  remonstrarce.  He  said, 
•^'We  have  undoubtedly  gone  far  enough  in  sanction- 
ing the  sales  of  the  consummated  notes  of  others,  lona 
fide  held  by  the  seller,  at  a  usurious  rate  of  discount. 
I  will  not,  however,  go  further  and  permit  a  man  to 
sell,  not  his  own  note,  for  a  note  pre-supposes  a  real 
payee  as  well  as  a  drawer,  but  his  own  blank  paper 
at  an  illegal  rate  of  discount.  I  will  not  by  this 
means  disrobe  the  consideration,  on  which  it  is  granted, 
of  its  usurious  taint,  and  repeal,  jtro  ianto^  the  act  of 
usury. ' ' 

For  these  reasons,  I  dissent  from  the  affirmance  of 
the  judgments  in  these  cases. 
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JoYNEs,  J.  The  case  of  W hitworth  v.  Adams^  5 
Rand.  333,  must  be  considered  as  settling  the  law  of 
Virginia  on  the  subject  of  usury  in  the  purchase  and 
sale  of  negotiable  paper.  It  was  tht'  decision  of  a 
majority  of  a  full  court,  after  a  most  thorough  discus- 
sion and  examination  of  the  subject  by  each  of  the 
judges.  Though  contrary  to  decisions  in  many,  if  not 
most,  of  the  States,  it  was  in  accordance  with  the  de- 
cision of  two  judgefs  in  a  court  of  three  in  Taylor  v. 
Bmice^  Gilm.  42;  and  for  more  than  forty  years  it 
has  been  acquiesced  in  by  the  Legislature,  and  been 
regarded  by  the  courts  and  the  community  as  estab- 
lishing the  law.  I  shall  not,  therefore,  enter  into  any 
discussion  of  the  principles  involved  in  that  case.  In- 
deed, the  authority  of  that  case  has  not  been  (jues- 
tioned  in  the  argument. 

Vol.  xviii— 120 


[894 
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1868.         Whitworth  &  Yancey  made  their  negotiable  note 
TeiTO.     payable  to  Wilson  &  Orr,  for  the  accommodation  of 
~  :  the  payees,  who  put  it  into  the  hands  of  Belcher,  a 

&  Co.     broker,  for  sale  on  their  account.     Belcher  sold  the 
Enders,  ^^^^  ^   Johnsoo   at  a  discount  of  three  per  cent,  a 
Sutton    nionth.     Johnson,  at  the  time  he  discounted  the  note, 
did  not  know  that  it  was  made  for  accommodatioQ, 
nor  for  whose  benefit  it  was  sold.     The  note  had,  of 
course,  no  binding  force  m  the  hands  of  Wilson  & 
Orr,  for  whose  accommodation  it  was  made,  nor  in 
those  of  Belcher,  their  agent.     It  was  then  but  an  in- 
Graves    ^^^^^^  instrument,  which  could  only  become  valid  and 
Sons,     binding  by  passing  into  the  hands  of  a  bonajide  holder 
for  value.     It  was  conceded  by  the  dissenting  judg« 
that  a  consummated  a.nd  bona  fide  note  given   for 
value — a  business  not.e — might  be  sold  at  any  price 
without  violating  the  statute  against  usury.     But  it 
was  contended   that  as  this  note  was  not  valid  and 
binding  in  the  hands  of  Wilson  &  Orr,  or  of  Belcner, 
the  same  principles  did  not  apply;  that  there  was 
895]        nothing  that  could  be  sold;  and  that  the  transaction 
was,  in  substance  and  effect,  a  loan  to  Wilson  <fc  Orr 
of  the  sura  paid  by  Johnson  for  the  note,  upon  thdr 
obligation,   by  the  endorsement,  to  pay  the  sum  ex- 
pressed on  the  face  of  the  note,  and  was,  therefore, 
usurious.     But  the  court  held,  that  a?  Johnson  did 
not  know  tnat  the  note  was  made  for  accommodation, 
or  that  it  was  sold  for  th^  benefit  of  a  party  whose 
name  was  upon  it,   he  was  to  be  regarded  as  a  hema 
fide  purchaser  from  Belcher,  the  holder  and  apparent 
owner  of  the  note,  who  did  not  enJorse  it,  and  that 
the  transaction  was,  therefore,  substantially  the  same 
as  the  pui chaser  of  a  business  note,  and  not  usurious. 
The  argument  that  has  been  urged  upon  us  with  so 
much  earnestness  in  this  case,   is   substantially  the 
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same  that  was  urged   by  the  dissenting   judges   in    1868. 
Whitworth  V.    Adams  and  in  Taylor  v.  Bruce,     It    x"rm. 

was  overruled  then,   and  it  must  be  overruled  bow,  r ; 

'  '  Bnimmel 

unless  it  can  be  shown  that  there  is  some  substantial     &  Co. 

ground  of  distinctioij  between  this  case  and  those.         Endirs, 

It  is  contended  that  this  case  is  to  be  distino^uished,    ^J^^}?*^ 

®  '      &  Co. 

on  the  ground  that  the  note  in  W hitworth  v.  Adams^ 
as   well  as  that  in   Taylor  v.   Bruce^   was  regularly       v 
filled  up  with  the  name  of  a  payee,  and  endorsed  by    ^\^^'^ 
him ;  so  that  it  had  all  the  appearance  of  a  complete 
and  valid  instrument;  where  as  the  notes  in  this  case       y. 
were  blank  as  to  the  name  of  the  payee,  and  were,    ^»°^^f 
therefore,  incomplete  and  imperfect  on  their  face.  Sons. 

In  order  to  determine  the  weight  du'*  to  this  sug- 
gestion, it  is  necessary  to  consider  the  legal  character 
and  effect  of  a  negotiable  note,  which  is  blank  as  to 
the  name  of  the  payee.  This  is  settled  by  authority 
in  England  and  in  the  United  States,  and  is  well  un- 
derstood 'among  commercial  men.  The  question  as 
to  the  effect  of  such  an  instrument  came  before  the 
court  of  K.  B.  in  the  year  1813,  in  the  case  of  Cruch- 
ley  V.  Clarence^  2  Maule  &  Sel.  R.  90,  which  is  the 
leading  case.     That  was  an  action  against  the  drawer       [896 

of  a  bill  of  exchange  payable  to  the  order  of 

(the  name  of  the  payee  being  left  blank).  It  was  en- 
dorsed to  the  plaintiff  by  cue  Vashon,  and  the  plain- 
tiff inserted  lis  own  name  as  payee.  It  was  objected 
that  the  plaintiff  had  no  right  to  insert  his  name  as 
payee,  and  the  case  was  distinguished  from  Russell  v. 
Langstaffe^  Dougl.  R.  514,  because  in  that  case  the 
bill  was  filled  up  by  one  of  the  original  parties.  But 
the  court  overruled  the  objection,  and  held  that  the 
plaintiff  was  entitled  to  recover.  Lord  Ellenborough, 
C.  J. :  "As  the  defendant  has  cHosen  to  send  the  bill 
into  the  world  in  this  form,  the  world  ought  not  to 
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and  the  defendant  alleged  that  it  was  delivered  to  him  l«(W. 
only  as  a  meirorandum,  and  not  to  be  used  as  a  note.  Term. 
Lut  Yale  filled  it  up  so  as  to  make  it  a  note  for  the  'Z  ; 

^  iBnunmel 

Bura  of  $1,585.90,   payable  to  the  order  of  himself     <S:  Co. 

three  months  after  date,  at  the  Atlantic  Bank,  New   Enders*, 
York,  aad  endorsed  it  tc  the  plaintiff,  who  discounted    ^^^^^^ 
it  for  his  benefit.     The  court  held,  upon  the  authority 
of  the  cases  just  cited,  that  the  paper,  as  signed  by       v. 
Ives,  was  a  promissory  note,  importing  a  complete    ^^}^'^ 
and  valid  contract,  and  that  evidence  was  not  admiss- 
ibie  to  show  that  it  was  intended  to  be  only  a  iremo-       y. 
randum,  as  that  would  be  to  vary  by  parol  the  mean-    J^*"^f 
ing  of  a  \>  ritten  instrument.     The  court,  after  leferr-     Sons, 
ing  to  the  cases  above  cited,  and  stating  the  opinion 
just  mentioned  as  to  the  character  and  effect  of  the 
paper,  said  :  ''If  it  had   been  passed  to  the  bank  by 
Yale  in  the  condition  in   which   he   received  it,    it 
would,  therefore,  have  been  a  complete  note,  except 
the  name  of  a  payee,  and  the  bank  would  have  been 
authorized  to  fill  the  blank  with  any  name  that  they 
had  chosen;  and  as  they  took  it  in  good  faith,  it  can 
make  no  difference  in  the  lights  of  any  party  that  the 
blank  was  filled  by  Yale,  in  order  to  add  his  own  lia- 
bility as  an  endorser." 

White  V.  Verm,  cfc  Jtasn,  li,  R,  Co.^  21  Howard 
U.  S.  R.  575,  was  an  action  upon  coupon  bonds  issued 
by  the  railroad  company  payable  in  blank,  no  payee 
being  inserted.  They  were  issued  in  Massachusetts 
to  a  citizen  of  that  State,  and  passed  through  several 
intervening  holders  to  the  plaintiff,  a  citizen  of  Xew  [898 
Hampshire,  who  inserted  his  name  as  payee,  and 
brought  suit  on  the  bonds  in  the  Circuit  Court  of  the 
United  States.  It  was  objected,  that  as  the  bonds 
were  issued  to  a  citizen  of  Massachusetts,  and  as  they 
were  not  negotiable,  cr  if  negotiable,  were  not  pay- 
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1868.  able  to  hearer,  the  plaintiff  could  not  sue  in  the  Fed- 
Term.  ®J^»l  Couit.  But  the  court  held,  that  it  was  '^tbe  in- 
tention of  the  con  pany,  by  issuing  the  bonds  in  blank, 
to  raake  them  negotiable  and  payable  to  the  holder  as 
bearer,  and  that  the  holder  might  fill  up  the  blank 
with  his  own  name,  or  make  them  payable  to  himself 
or  bearer,  or  to  order.  In  ether  words,  the  company 
intended  by  the  blank  to  leave  the  holder  his  option 
as  to  the  form  or  character  of  negotiability,  without 
restriction."  *  *  ^  ''Until  the  plaintiff  chost  to 
fill  up  the  blank,  he  is  to  be  regarded  as  holding  the 
bonds  as  bearer,  and  he  held  them  in  this  character 
until  made  payable  to  himself  or  order.  At  that  time 
he  was  a  citizen  of  New  Hampshire,  and,  tnerefore, 
competent  to  bring  the  suit  in  the  court  below. 

In  this  last  case  the  bond  passed  from  hand  to  hand 
by  delivery  while  blank  as  to  the  payee,  as  the  bill  did 
in  Cniehky  v.  Clarence^  and  as  the  court  said  the  note 
might  have  done  in  Ives  v.  Farmers'"  Bank,  The  in- 
strument, in  all  these  casts,  was  regarded  as  payable 
to  bearer,  as  long  as  it  remained  blank.  So  in  Wook^^y 
V.  Pole,  4  Barn.  &  Aid.  6  E.,  (0  Eng.  C.  L.  li.  323,) 

it  was  held,  that  an  Exchequer  bill  payable  to or 

order  was,  until  filled  up,  payable  to  bearer;  and 
that,  while  in  that  condition,  it  passed  by  delivery. 
This  construction  is  made  in  order  to  give  effect  to  the 
intention  of  the  party  who  sets  the  paper  afloat  with 
a  blank  for  the  name  of  the  payee.  And  upon  the 
same  ground,  a  bill  or  note  payable  to  the  order  of  a 
fictitious  payee,  is  regarded  as  payable  to  bearer. 
G'lhHon  dc  aL  v.  Mlnet  &  al.  1  II.  Bl.  R.  5(J9. 

In  liej^  v.  RandaU,  Russ.  &  Ry.  C.  C.  195,  it  was 

M^Dj        held  that  a  bill  blank  as  to  the  payee  did  not  answer 

the  description  of  a  bill  of  exchange  in  an  indictment. 

But  however  that  may  be,  the  cases  above  cited  abun- 
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dantly  establish  that  a  party  to  such  a  bill  is  liable 
upon  it  as  if  it  was  filled  up.  It  has  been  held,  too, 
that  while  a  bill  or  note  is  blank  as  to  the  payee,  the 
holder  cannot  sue  upon  it  as  bearer,  but  that  he  must 
insert  his  name  as  payee.  Greenhoxo  v.  Boyle^  7 
Blackf.  R.  56;  Seay  v.  Banh  of  Tennessee^  3  Sneed 
R.  558.  But  these  cases  fully  recognize  the  doctrine 
of  the  case  of  Cvutchley  v.  Clarence.  They  only  hold 
that,  the  insertion  of  the  name  of  the  plaintiflF,  so  that 
the  paper  may,  on  its  face,  import  a  contract  with 
him,  is  necessary  to  enable  him  to  sue  upon  it.  In 
Rees  V.  Conococheague  Bank^  5  Rand  326,  it  was  con- 
tended that  tht  plaintilf  could  not  recover  under  an  en- 
dorsement in  bJank,  without  writing  over  it  an  assign- 
ment to  himself.  But  the  argument  was  overruled,  and 
the  court  held,  that  the  election  of  the  plaintiff  to  treat 
the  endorsement  as  a  transfer  to  himself,  is  pro\ied  as 
well  by  suing  on  the  note  in  his  own  name,  as  by 
writing  an  assignment  to  himself  over  the  endorse- 
ment. If,  however,  the  insertion  of  the  name  of  the 
payee  is  necessary  to  enable  the  plaintiff  to  suo  upon 
such  a  note,  it  is  onlv  a  matter  of  form,  and  may  be 
made  at  the  trial,  as  was  conceded  by  the  court  in  the 
case  cited  from  3  Sneed. 

These  cases  establish  two  propositions  :  1.  That  a 
negotiable  note  blank  as  to  the  name  of  the  payee, 
imports  a  contract  by  the  maker  of  the  note  to  pay 
the  sum  expressed  in  it,  which  may  be  transferrt^d 
like  other  negotiable  paper.  2.  That  the  transfer  of 
such  a  note  may  be  made  by  delivery,  as  if  it  was,  in 
express  terms,  payable  to  bearer.  And  this  corres- 
ponds with  the  common  usage  and  understanding 
among  merchants.  Notes  are  often  taken  in  blank  as 
to  the  name  of  the  payee,  in  order  to  enable  the 
holder  to  pass  them  off  without  incurring  liability  by 
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1868.     endorsiog  them,  and  without  inflicting  the  injury  upon 

Term,     their  credit  which  would  result  from  endorsing  them 

~  :  '*  without  recourse.''    The  same  object  niay  be  effected, 

&  C^.     and  frequently  is,  by  making  the  note  payable  to  the 

Enders,   Order  oi  the  maker. 

A  note  blank  as  to  the  payee  being  thus  a  form  of 
paper  legitimately  and  frequently  used  in  the  usual 
and  regular  course  of  business,  how  can  we  say  that 
ex'or^  the  face  of  such  a  note  indicates  that  it  was  made  for 
accommodation,  or  that  it  ought  to  excite  suspicion 
V.  and  enquiry  in  respect  to  the  consideration  ?  And  as 
r^m^H  '^^tes  in  that  form  are  transferable  by  delivery  why 
Sons,  might  not  Enders,  Sutton  &  Co.,  when  they  found  such 
notes  in  the  hands  of  Green,  regard  them  as  notes 
giv^en  for  value  and  belonging  to  him,  and  purchase 
them  accordingly,  as  if  they  had  been  filled  up  pay- 
able to  bearer,  or  filled  up  to  a  payee  and  endorsed  by 
him  in  blank  ?  (Jn  what  ground  can  we  hold  that  a 
purchaser  of  such  a  note  takes  it  at  his  peril,  which 
would  not  equally  apply  to  a  note  regularly  filled  up 
with  the  name  of  a  payee  ?  In  Wookei/  v.  Pole,  above 
cited,  the  fact  that  the  Exchequer  bill  was  blank  as  to 
the  payee  was  not  held  to  put  the  banker  upon  enquiry 
as  to  the  title  of  the  party  from  whom  he  received  it; 
the  title  of  the  banker  was  put  upon  the  same  principle 
as  if  the  bill  had  been  filled  up  payable  to  bearer. 

The  case  of  Aude  v.  Dixon^  6  Exch.  R.  801),  has 
been  cited  to  show  that  when  a  party  takes  a  note 
which  is  blank  as  to  the  name  of  the  payee,  he  takes 
it  at  his  peril,  and  cannot  claim  the  protection  which 
the  law  gives  to  the  bona  fide  holder  of  a  note  that  is 
complete  and  perfect  on  its  face.  That  was  an  action 
against  AVilliam  Dixon  as  the  maker  of  a  promissory 
rote.  It  was  proved  that  Richard  Dixon,  the  brother 
of  the  defendant,  being  desirous  of  borrowing  £100 
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on  the  security  of  a  promissory  note,  applied  to  the     1868. 

defendant  to  become  one  of  his  securities,  which  he    xerm. 

agreed  to  do  on  the  representation  of  his  brother  that  r; ; 

-ri   1  .  I  -I    r  1  .  .     ,        Brummel 

one  Kobmsou  would  become  his  co-surety,  and  that     &  Co. 

the  defendant  should  not  be  responsible  unless  Kobin-  Enders 

son  joined  in  the  note.     On  the  faith  of  that  represen-  ^p^" 

tution,  the  defendant  signed  the  following  blank  in- 

siruraent,  leaving  a  space  for  liobinson  as  the  first  ""^^^^ 

si^iature  :  " December,   1848.     On  demand     ^^'^}^'^ 

^  ex  or. 

we  do  hereby  jointly  and  severally  promiiie  to  pay  to 

Mr. ,  or  order,  £100.     As  witness  our  hands.       ^^^ 

William  Dixon. ' '  Kobinson  refused  to  sign  the  paper,  ^^^^s 
and  Kichard  Dixon  took  it  in  its  imperfect  state  to  the  Sons. 
plaintiff,  who  advanced  the  money  upon  it,  upon  L^^^ 
Richard  Dixon's  representation  that  he  had  authority 
to  deal  with  it.  The  blanks  were  filled  up  by  insert- 
ing '*26''  before ''December,"  and  the  name  of  the 
plaintiff  as  payee.  It  was  held  that  the  plaintiff  could 
not  recover,  on  the  ground  that  Richard  Dixon  had 
only  a  limited  authority  to  make  the  paper  a  binding 
instrument  as  to  the  defendant;  that  is,  on  the  con- 
dition that  Robinson  would  sign  it  as  co-security. 
Parke  B.,  delivering  the  opinion  in  which  ivlderson 
B.  and  Piatt  B.  concurred,  said,  ''A  party  who  takes 
such  an  incomplete  instrument  cannot  recover  upon  it, 
unless  th«  person  from  whom  he  received  it  had  a  real 
authority  to  deal  with  it.  There  vvas  no  such  authority 
in  this  case,  and  unless  the  circumstances  show  that 
the  defendant  conducted  himself  in  such  a  way  as  to 
lead  the  plaintiff  to  believe  that  the  defendant's 
brother  had  authority,  he  can  take  no  better  title  than 
the  defendant's  brother  could  give.  The  maxim  of 
law  is,  'nemo  phis  juris  in  aliurn  transfer  re  protest 
quam  ipse  habet. '  It  is  a  fallacy  to  say  that  the  plain- 
tiff is  a  hona  fide  holder  for  value:  he  has  taken  a 
Vol.  xviii — 121 
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piece  of  blank  paper,  not  a  promissory  note.  He 
could  only  take  it  as  a  note  under  the  authority  of  the 
defendant's  brother,  and  he  had  no  authority;  conse- 
quently the  instrument  is  void  as  against  the  defen- 
dant." During  the  argument,  Parke  B.  said  :  *^Sup- 
pose  Richard  Dixon  bad  authority  to  fill  up  the  instru- 
ment with  £100,  and  he  inserted  £200,  would  the  de- 
fendant be  liable  ?  Id  the  case  of  Hex  v.  Hart,  1 
Mood.  C.  C.  486,  all  the  judges  were  unanimously  of 
opinion,  that  where  a  blank  acceptance  is  delivered  to 
a  person  with  authority  tc  fill  it  up  with  a  particular 
sum  and  he  inserts  a  larger  sum  he  is  guilty  of  for- 
gery." 

It  is  apparent  from  this  statement,  that  Aud^  v. 
JJiuvn  was  wholly  unlike  the  present  case.  The  de- 
fendant in  that  case  never  inteuded  to  be  bound  to  any 
body  by  the  instrument  as  it  stood ;  he  only  inteuded 
to  be  bound  along  with  Rooinson.  The  negotiation 
of  the  paper  and  the  insertion  of  the  name  of  the 
plaintiff  as  payee  were  therefore,  without  authority. 
The  face  of  the  paper  showed  what  was,  at  least  the 
original  intention  of  the  defendant,  and  the  court  held 
him  bound  to  enquire  whether  that  intention  had  been 
changed.  In  the  case  of  a  note  blank  only  as  to  the 
name  of  the  payee,  the  face  of  the  paper  indicates  that 
the  maker  intends  to  be  boand  to  any  person  who 
may  be  the  holder,  and  an  authority  is  implied  to  any 
bona  Jide  holder  to  fill  it  up  with  his  name  as  payee. 
In  the  latter  case,  the  paper  on  its  face  imports  a  con- 
tract binding  on  the  party  whose  name  is  signed  to  it; 
in  tbe  foimer,  it  imports  no  such  contract,  in  the  view 
which  Was  taken  by  the  court  in  Aiute  v  Dixon, 

Some  of  the  grounds  assigned  for  the  de<;ision  in 
AuJf  V.  Dixon  ha\e  a  bearing  on  this  case,  but  they 
are  inconsistent  with  well  settled  principles.     Thus  it 
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was  said  that  the  plaintiff  could  not  be  a  hona  fide 
holder  because  he  took  a  blank  piece  of  paper  and  not 
a  promissory  note.  That  is  inconsistent  with  numer- 
ous cases,  which  hold  that  where  a  signature  is  ai&xed 
to  a  blank  paper,  with  authority  to  write  a  promissory 
note  over  it,  a  party  who  takes  it  hona  fide  and  for 
vfelue  after  it  is  filled  up,  will  have  all  the  rights  of  a 
hona  fide  holder,  though  he  knows  that  the  paper  was 
blank  when  signed  and  filled  up  afterwards.  Fant  v. 
Miller  cfc  Mayhew^  17  Gratt.  47,  80,  and  cases  cited; 
Story  Prom.  Kotes,  section  122. 

It  was  also  said  that  if  a  person  signs  a  blank  with 
authoritv  to  fill  it  up  as  a  note  for  £100,  and  it  is  filled 
up  as  a  note  for  £200,  he  will  not  be  liable.  This  is 
contrary  to  numerous  cases  in  England  and  in  this 
country.  Montague  v.  Perhins^  22  Eng.  L.  &  Eq. 
R.  516;  Barker  v.  Sterne^  9  Exch.  R.  ^%^i\  Putnam 
V.  Sullivan  {&  al.^  4  Mass.  R.  45;  Fullerton^^.  Sturges^ 
4  Ohio  R.  (N.  S.)  529;  Fanning  v.  Farmers  and  Mer- 
chants Bank  of  Memphis^  8  Sm.  &  Mar.  R.  139;  Va/n 
Buzer^i.  Ilowe^  21  N.  Yort  R.  531;  1  Parsons  Note 
and  Bills,  111-115.  And  in  such  a  case  the  title  of 
the  bona  fide  holder  will  not  be  aifected  by  the  agree- 
ment as  to  the  amount  for  which  the  note  w^as  to  be 
filled  up,  and  of  which  he  had  no  notice,  although  he 
knew  the  fact  that  the  signature  was  aflixed  to  a  mere 
blank.  4  Mass.  R.  45;  4  Ohio  R.  (N.  S.)  529;  8 
Sm.  &  Mar  R.  139.  And  so  the  doctrine  that  the 
filling  up  of  a  note  over  a  blank  signature  for  a  larger 
sum  than  that  authorized,  is  a  forgery,  is  contrary  to 
the  decision  in  Putnam  v.  Sullivan  dt  al,  supra, 

I  think,  therefore,  that  I  am  warranted  in  saying, 
that  so  far  as  Aud^  v.  Dixon  contains  anything  that 
can  be  regarded  as  adverse  to  the  views  I  have 
advanced  in  this  case,  it  is  entitled  to  no  weight  as 
authority. 
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1868.         It  is  proper  to  notice  in  this  connection  the  case  of 

Tel-m.     J^^^^^  V.  Searles,  81   Eng.  L.  &  Eq.  R.    219,   which 

r :  may  be  supposed  to  f Ornish  some  support  to  Andt  v. 

&  Co.    Dixon,     That  was  the  case  of  a  claim  presented  in  an 

Endera,  administrator's  suit  by  the  endorsee  of  a  bill  of  ex- 

^&  c*^"    change  against  the  acceptor's  estate.      The  reporter 

in  his  head  note  to  the  case  states  the  ground  of  the 

decision  to  be,  that  as  the  holder  of  the  bill,  «  ho  was 

^V^'^    an  endorsee,  was  aware,  when  he  took   the  bill,  that 

the  acceptance  had  been  given  in  blank,  he  must  be 

taLen  to  have  had  as  full  knowledge  of  all  the  ciicura- 

James    stances  of  the  oriarin  of  the  bill,  and  of  the  want  of 

Gray  a  . 

Sons,     title  in  his  endorser,  as  he  might  have  acquired  if  be 

-I  had  made  proper  enquiry.  If  the  decision  involved 
this  principle,  it  is  inconsistent  with  the  cases  before 
cited.  But  it  is  remarkable  that  if  the  Lords  Justices 
rested  their  decision  on  this  principle  neither  of  them 
mentions  it  in  his  opinion.  The  case  was  decided  on 
the  ground  that  the  circumstances  under  which  the 
holder  of  the  bill  received  it  were  such  as  ought  to 
have  exc'ted  suspicion  and  led  to  enquiry.  But  the 
fact  that  the  acceptance  was  in  blank  was  not  men- 
tioned as  one  of  those  circumstances. 

It  was  further  contended  in  the  argument,  that  as 
Enders,  Sutton  &  Co.  have  chosen  to  insert  their 
names  in  the  notes  as  payees,  so  as  to  indicate  a  trans- 
action directly  between  themselves  and  the  makers, 
and  have,  in  their  declaration,  described  themselves  a> 
payees,  they  cannot  be  allowed  to  repel  the  defenct^ 
of  usury,  by  showing  that,  in  point  of  fact,  they  had 
no  transaction  with  the  makers,  but  obtained  the 
notes  by  transfer  from  a  previous  holder.  It  was 
said  by  counsel  that  the  plaintiffs  attack  in  the  char- 
acter of  payees,  and  defend  in  the  character  of  endor- 
sees, and  that  the  law  will  not  allow  them  thus  to  as- 
sume inconsistent  positions. 
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There  is  no  force  in  this  objection.  The  question 
is,  whether  the  transaction  under  consideration  was  a 
loan  of  money  at  an  illegal  rate  of  interest,  or  a  law- 
ful purchase  of  notes  at  a  discount.  To  ascertain 
this,  we  must  look  at  the  real  facts  of  the  transaction, 
and  not  at  its  mere  form.  If  a  transaction  amounts, 
in  substance  and  effect,  to  a  loan  of  money  at  more 
than  legal  interest,  the  consequences  cannot  bo  evaded 
by  any  form  it  may  be  made  to  assume  If,  on  the 
other  hand,  there  was  really  no  loan  of  money,  but 
only  a  lawful  purchase  of  notes  at  a  discount,  the 
mere  form  of  the  transaction  will  not  involve  the 
party  in  the  penalties  of  usury,  which,  in  point  of 
fact,  he  has  net  been  guilty  of. 

Moreover,  the  law  does  not  hold  that  the  true  rela- 
tions between  the  parties  to  a  negotiable  instrument 
are  conclusively  indicated  by  its  form.  Thus,  if  it 
appears  on  the  face  of  the  bill  or  note  sued  on  that 
the  plaintiff  was  the  immediate  promissee  of  the  de- 
fendant, it  is  admissible  for  the  plaintiff  to  show  by 
evidence  aliunde  that  he  was  not  such  immediate 
promissee  in  point  of  fact,  but  that  the  paper  came  to 
him  through  other  hands,  and  thus  exclude  evidence 
that  might  otherwise  be  given  to  impeach  the  conside- 
ration. 1  Pars.  Notes  and  Bills,  180-183;  Leading 
Cases  on  Pleading,  notes  to  Peacock  v.  Rhodes  c&  al. 
This  principle  is  recognized  in  Nelson  v.  Cowing^  6 
Hill  R.  336.  In  Pindar  v.  BarUrw,  31  Verm.  K. 
529,  the  note  was  given  by  the  defendant  for  the  price 
of  intoxicating  liquors  sold  to  him  by  one  Meech,  who 
had  no  license  to  sell  liquor.  Meech  took  the  note 
payable  to  the  plaintiff,  because  he  intended  to  trans- 
fer it  to  him  in  payment  of  a  debt  which  he  owed 
him;  which  he  did  two  days  after  its  date;  the  plain- 
tiff not  knowing  that  the  note  was  given  for  intoxicat- 
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ing  liquor.  The  defendant  insisted  that  the  note  was 
void  in  the  hands  of  the  plaintiff  under  the  statute  of 
Vermont.  It  was  held  that  a  note  given  for  the  price 
of  intoxicating  liquor  was  void,  under  the  statute,  in 
the  hands  of  the  original  party,  but  not  in  the  hands 
of  a  bo7ia  jide  holder  for  value.  And  it  was  held  that 
as  the  plaintiff,  in  point  of  fact,  received  the  note  by 
transfer  from  Meech,  he  was  entitled  to  recover, 
though  the  note  was  payable,  on  its  face,  to  him  or 
bearer. 

I  am  of  opinion,  therefore,  that  no  reason  has  been 
shown  why  the  principles  of  Whitwortk  v.  Adatn^ 
should  not  be  applied  lO  tuis  case.  The  case  of  Wil 
Ham 8  V.  Reynolds^  10  Maryland  R.  57,  which  was 
cited  to  show  that  those  principles  shculd  not  be  ap- 
plied to  the  purchase  of  a  note  blank  as  to  the  payee, 
has  no  such  bearing.  That  case  was  decided  in  con- 
formity with  the  doctrine  of  the  New  York  cases, 
which  were  repudiated  in  Whifwarth  v.  Aduhts, 

It  has  been  strenuously  insisted  that  Enders,  Sutton 
&  Co.  were  not  authorized  to  insert  their  names  in 
the  notes  as  payees,  because  thej'  were  not  bona  jiJe 
holders.  If  they  acquired  the  notes  through  a  usurious 
transaction,  they  were  not  bona  fide  holders.  But 
the  purchaser  of  a  note  from  one  whose  name  is  not 
upon  it,  at  any  discount,  however  great,  is  not,  of 
itself,  usurious.  Such  a  purchaser,  if  he  does  not  vio- 
late the  usury  law,  may  be  a  boim  fide  holder,  as  well 
as  if  he  had  bought  the  note  at  its  face  value.  To 
say  that  Enders,  Sutton  &  Co.  acquired  these  notes 
through  a  usurious  transaction,  is  to  assume  the  very 
point  in  controversy.  No  other  ground  has  been  al- 
leged to  impeach  their  title  as  bona  fid^  holders. 

It  has  been  urged   that  if   we  sustain  the  present 
transaction,  we  shall  give  our  sanction  to  an  easy  de- 
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vic9  by  which  a  man  shall  sell  his  own  note,  and  evade 
the  statute  of  usury.  I  reply  that  this  objection  ap- 
plies, as  do  most  of  the  arguments  urged  in  this  case, 
to  the  case  of  Whitworth  v.  Adums.  Under  the  de- 
cision in  that  case  a  roan  may  make  a  note  payable  to 
his  own  order,  and  endorse  it  and  sell  it  through  a 
third  person  at  any  price,  without  involving  a  viola- 
tion of  the  usury  law,  provided  the  purchaser  does 
not  know  that  thts  note  is  sold  for  the  benefit  of  the 
maker.  So  a  man  may  make  his  note  to  a  friend  who 
endorses  it  for  his  accommodation,  and  sell  it  in  the 
same  way.  The  present  case  ouly  illustrates  an 
other  mode  of  doing  substantially  the  same  thing. 
The  blame,  if  any  is  due,  must  rest  upon  the  case  of 
Whitworth  V.  Adams^  which  I  do  not  feel  at  liberty 
to  overrule,  for  the  reasons  already  mentioned. 

The  instruction  of  th^  court  in  this  case  was  in  strict 
accordance  with  Whitworth  v.  Adams.  The  instruc- 
tions moved  by  the  defendants  and  refused  by  the 
court,  were  inconsistent  with  that  case,  and  were, 
therefore,  properly  refused. 

I  am  of  opinion  that  the  judgment  of  the  District 
Court  should  be  affirmed. 


1868. 
June 
Term. 

Brummel 

&  Va}. 
V. 

Enders, 
Sutton 
&  Co. 

Same 

HilVs 
ex' or. 

Same 

V. 

James 
Gray's 
Sons. 

[907 


Brummel  &  Co.  V.  James  Gray  s  Sons. 

This  case  depends  on  the  same  legal  principles  as 
Brummel  c&  Co,  v.  Enders^  Sutton  db  Co,^  just  decided. 
It  differs  in  tne  facts  in  this,  that  the  evidence  in  this 
case  was  that  one  of  the  plaintiffs  purchased  the  note 
from  the  broker,  who  told  him  that  it  had  been  given 
by  the  defendants  for  wheat  sold  to  them  by  a  person 
who  wished  to  leave  town,  and  left  it  with  the  bioker 
for  sale.  The  jury  have  found  that  the  purchaser  did 
not  know  that  this  representation  was  untrue,  and 
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1868.     there  does  not  appear  from  the  evidence  certified,  to 
Term,    have  been  anything  to  excite  his  suspicion  that  it  was 


rz  ;  not  so,  unless  the  mere  fact  that  the  note  was  blank 

Brummel  ' 

&  Co.  as  to  ihe  name  of  the  payee  was  sufficient  of  itself  to 

EndVre,  P^^  1^™  upon  enquiry,  notwithstanding  the  representa- 

^*  C^o"  tion.     Such  a  principle  would  destroy  the  circulation 

Same  cf  such  notes  altogether. 

Hill's        The  judgment  should  be  affirmed, 
ex 'or. 

Same  Brummel  &  Co.  v.  Hill's  Ex'or. 

V. 

James 

^Smis^  This  case  depends  on  the  same  principles  as  the 
other  two  case  just  decided.  It  differs  on  the  facts  in 
these  particulars:  1.  That  Hill  applied  to  Green  to 
know  if  he  had  any  of  Brummel' s  notes,  saying  that 
he  wanted  to  buy  one;  that  Green  said  that  he  could 
\H)8]  get  one,  and  dia  so.  2.  That  Green  o  ved  Hill  a 
note,  the  amount  of  which  was  allowed  by  Green  to 
Hill  as  a  part  of  the  proceeds  of  the  note  sold  to  him; 
and  that  Green  promised  to  endorse  the  note  if  re- 
quested. Tie  first  of  these  facts  may  be  supposed  to 
indicate  that  Hill  expected  to  get  a  note  that  was 
made  for  sale,  but  the  others  have  a  tendency  to  show 
that  he  understood  that  the  note  he  was  buying  was 
the  property  of  Green.  But  the  jury  have  found  that 
Hill  did  not  know  that  the  note  was  made  to  be  sold 
for  the  benefit  of  the  makers. 

Thi3  judgment  should  be  affirmed. 

Moncure,  p.  concurred  in  the  opinion  of  Joynes^  J, 

Judgments  affirmed. 
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Drake's  ex'or  v.  Chandler  (&  als.  1868. 

June 
Term. 
July  3.  ,  [909 

1.  A,  B  and  G  execute  a  bond  lor  one  tliousand  dollars  to  P  for  a 
loan  of  money  at  a  usurious  interest.  Subsequently  O,  J  and 
W,  with  B,  who  signs  himself  security,  execute  their  bond  to 
P  for  the  amount,  principal  and  interest,  of  the  first  bond, 
and  another  small  bond  of  A,  in  lieu  of  these  bonds.  The 
usury  is  purged  by  the  change  of  the  parties,  and  the  last 
bond  executed  is  valid. 

This  was  an  action  of  debt  in  the  Circuit  Court  of 
Xew  Kent  county,  brought  in  September,  1866,  by 
Robert  Drake's  ex'or  against  O.  il.  Chandler,  James 
M.  Apperson  and  Wm.  C.  Cooke,  on  a  bond  for 
$1,454.58,  in  which  they  were  obligors  with  R.  B. 
Chandler,  deceased,  who  signed  himself  as  security. 
The  defendants  put  in  two  pleas  of  usury,  to  the 
second  of  which  the  plaintiff  d^^murred;  and  the  court 
sustained  the  demurrer.  On  the  first  plea  issue  was 
joined;  and  the  parties  agreed  to  dispense  with  a  jury 
and  submit  the  whole  question  of  law  and  fact  to  the 
court. 

The  facts  on  which  the  defendants  relied  as  consti- 
tuting the  usury,  and  which  they  introduced  evidence 
to  establish,  are,  that  the  bond  gued  on  was  for  the 
amount  of  two  bonds  which  Robert  A.  Chandler  and 
others  had  executed  to  Robert  Drake.  On«  of  these 
bonds  was  for  one  thousand  dollars,  and  was  executed 
Vol.  XVIII— 122 
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1868.     bv  Robert  A.    Chandler,  Robert  B.   Chandler,   and 
Term.     Braxton  Garlick,  the  consideration  of  which  was  foi 


Drake  ^8 


money  loaned,  at  a  rate  of  interest  above  six  per  cent, 
ex 'or     per  annum. 

Chandler.      The  Circuit  Court  gave  a  judgment  for  the  plaintifT; 

^1^0  and  the  defendants  thereupon  applied  to  the  District 
Court  of  Appeals  at  Williamsburg  ior  vl  superftedea^^ 
which  was  awarded ;  and  that  court  reversed  the  judg- 
ment. Drake's  executor  thereupon  obtained  a  writ 
of  error  from  a  judge  of  this  court. 

0 

Branchy  for  the  appellant. 

Gregory  <J&  Tel.  Taylor^  for  the  appellee. 

Rives,  J.  The  enquiry  in  this  case  is  whether 
there  has  been  such  a  substitution  of  a  new  security 
for  an  old  one  that  was  tainted  with  usury,  as  to 
make  it  equally  void  with  the  old  one,  and  subject  it 
to  the  same  defence.  The  general  principle  is  a 
familiar  one,  and  is  thus  clearly  stated  in  Walker  v. 
Bank  of  Washington,  3  How.  U.  S.  R.  62:  *'The 
mere  change  of  securities  for  the  same  usurious  loan 
to  the  same  part}*-  who  received  the  usury,  or  to  a 
person  having  notice  of  the  usury,  dees  not  purge  the 
original  illegal  consideration,  so  as  to  give  a  right  of 
action  on  the  new  security.  Every  subsequent  secu- 
rity given  for  a  loan  originally  usurious,  however  re- 
rcote  or  often  renewed,  is  ^oid."  This  doctrine, 
howev^er,  does  not  apply  where  third  persons,  strang- 
ers in  ^hole  or  part  to  the  original  security,  intervene, 
and  for  motives  peculiar  to  themselves  and  unaffected 
by  the  usurious  consideration,  supersede  or  supplant 
it  by  a  new  obligation  of  their  own  creation.  To 
which  class  shall  we  refer  the  bond  which  is  the  sub- 
ject of  this  suit  ?     Is  it  the  m<)re  substitution  between 
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the  same  parties  of  a  new  bond  in  the  place  of  one     1868. 
void  for  usury,  and  therefore  open  to  the  same  de-    Term. 
fence  ?  or  is  a  totally  new  and  diflFerent  obligation  of  "^  u"T" 
third  persons,  and,  though  arising  out  of  the  original     ex'or 
illegal  contract,  thereby  purged  of  this  taint  ?  Chandler. 

Letil  be  conceded  that  the  $1,000  bond  of  R.  A.  L^H 
Chandler  and  R.  B.  Chandler  was  void  for  usury,  and 
formed  part  or  the  consideration  of  the  bond  in  this 
record  and  the  subject  of  this  suit.  Such  a  concession, 
I  think,  is  due  to  the  evidence  in  this  cause ;  but  here  it  is 
noticeable  that  the  renewed  bond  is  given  neither  by 
R.  A.  Chandler  (for  he  was  dead),  nor  by  R.  B. 
Chandler  as  a  principal  obligor.  On  the  contrary, 
R.  B.  Chandler,  the  survivor,  prevails  on  strangers  to 
the  old  bond  to  lift  it  by  an  obligation  of  their  own, 
on  which  he  goes  as  security.  How  can  such  an  act 
on  the  part  of  R.  B.  Chandler,  one  of  the  original 
obligors  in  the  old  bond,  be  reasonably  construed  but 
as  a  voluntary  waiver  on  his  part  of  the  statute  ? 
The  statement  of  the  appellees'  counsel,  in  a  written 
argument  that  has  been  laid  before  us,  goes  far  to 
favor  this  construction.  We  are  informed,  that  of 
the  new  obligors,  ().  M.  Chandler  was  the  only  son, 
and  Apperson  and  Cooke  were  the  sons-in-law  of  R. 
B.  Chandler;  and  that  the  new  transaction  was  a 
family  arrangement  by  which  the  debt  was  lifted 
from  the  aged  father,  and  assumed  by  those  who 
would  be  his  heirs,  and  destined  soon  to  succeed  to 
his  property  and  their  inheritence.  It  is,  therefore, 
very  much  as  if  R.  B.  Chandler  had  paid  the  debt 
and  then  united  with  his  children  in  borrowing  of 
Drake  the  money  thus  paid ;  in  which  case  no  one  can 
doubt  that  the  new  transaction  would  be  free  of  usury. 
The  actual  contract  is,  closely,  and,  as  it  seems  to  me, 
■purposely^  assimilated  to  this.     The  recital  in  the  bond 
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1868.     is  that  it  was  for  ''this  amount  borrowed  of  Boheri 
Term,     ^rake''  by  these  parties. 


"~~~~  This  view  of  this  transaction  is  abunadantlv  sas- 
ex'or  tained  by  authority.  Comyn  on  the  Law  of  Usury, 
Chandler.  P-  ^^^y  admits  that  *' where  third  persons  are  miied 
91 2J  wp  with  the  neia  transaction,  the  courts  regard  it  with 
a  favorable  eye.  Thus,  where  a  man  makes  an  osari- 
ous  agreement,  and  gives  a  bond,  and  after waras,  by 
a  subsequent  agreement,  gives  a  new  bond  for  the 
sura  lent  to  I  S,  to  uhom  the  lender  owes  so  much, 
in  satisfaction  of  his  debt;  this  last  bond  is  not  void- 
able under  the  statute.  Regina  v.  Sewel^  alloji  Bean*^ 
7  Mod.  E.  118.  And  so,  where  A,  for  a  usniioas 
consideration,  had  given  his  promissoiy  note  to  B, 
who  transferred  it  to  C  for  a  valuable  consideration, 
without  any  notice  of  the  usury;  and  A  afterwrards 
gave  bis  bond  to  C  for  the  amonnt  of  the  note,  the 
Court  of  King's  Bench  held  that  this  bond  was  not 
vitiated  by  the  original  usury  to  which  C  was  no 
party.      Cuthhert  v.  Haley,  8  T.  R.  390." 

A  decision  of  Lord  Kenyon,  Chief  Justice,  in  Udm 
V.  Turner,  4  Esp.  N.  P.  C.  11,  is  very  pertinent  to 
the  case  at  bar.  There,  the  payee  of  a  note  given 
for  a  usurious  consideration,  arrested  the  maker,  and 
to  procure  his  liberation,  a  third  persoc  joined  the 
maker  of  the  note  in  another  note  for  the  amoantof 
the  debt:  and  the  cnief  Justice  said,  '*he  was  clearlj 
of  opinion  that  the  consideration  of  the  first  note 
could  not  be  questioned  in  an  action  on  the  second, 
unless  it  could  be  snown  that  it  was  a  colorable  shift 
to  evade  the  statute,  devised  when  the  money  was 
originally  lent  and  the  first  note  granted." 

The  case  in  our  own  reports  of  Stone  cfe  War^  v. 
Siaith^  6  Munt.  541,  is  very  similar  to  the  foreguing 
case.     Ware,  a  debtor  of  (Charles  Smith,  and  an  ex^ 
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cution  crditor  of  William  G.  Stone,  prevailed  on  the     1868. 
last,  in  consideration  of  forbearance,  to  procuie  of  his    Term. 


father  as  principal  a  bond  with  security,  &c.,  to  ^T^T" 
Charles  Smith  for  Ware's  debt,  and  in  such  adjust-  ex'or 
ment  to  allow  Ware  fifteen  per  cent,  on  Stone's  debt  chandler. 
to  him.  It  was  held  that  the  defence  of  usury  would 
not  lie  against  this  third  party  Charles  Sinich,  who 
knew  nothing  of  the  usurious  agreement  between 
Ware  &  Stone.  To  the  same  effect  is  the  case  of  [018 
Laic^s  exors  \.  Suthedand  <&  als.^  5  Gratt.  357. 
Two  friends,  at  the  instance  of  Sutherland,  and  for  his 
accommodation,  had  interchanged  notes,  and  by  the 
sale  of  them  raised  money  for  him  and  r  mitted  the 
proceeds  to  him  to  relieve  him  of  a  pressing  embar- 
rassment; whereupon  Sutherland,  to  save  them  harm- 
less, executed  a  bond  to  them  for  the  amount  of  their 
bonds,  and  secured  the  same  by  a  deed  of  trust.  It 
was  held  that  the  bond  and  deed  aforesaid  of  Suther- 
land was  unaffected  by  usury.  So,  again,  in  a  Con- 
necticut case — Wale6'  v.  Wehh^  5  Conn.  R.  154 — a 
similar  principle  was  announced.  A  took  the  promis- 
sory note  of  B,  on  a  usurious  consideration,  and  after- 
wards, in  pursuance  of  an  agreement  between  tnem,  B 
substituted  the  bond  of  C  prcciTred  from  C,  in  consider- 
ation of  B's  promising  tc  pay  him  the  amount  thereof, 
which  B  in  fact  paid.  It  was  held  that  this  transaction 
amounted  to  a  voluntary  waiver  of  the  statute  by  B,  and 
that  such  bond,  executed  on  a  new  consideration  and 
witii  no  design  in  any  one  to  evjide  the  statute,  was 
valid.  In  his  opinion  in  this  case,  Hosmer  Ch.  J. 
said:  "It  may  be  considered  an  established  principle, 
that  whenever  a  man,  whether  thesurety  or  a  stranger, 
receives  the  amount  of  the  usurious  note  from  the 
debtor  that  the  usury  is  purged,  and  that  the  new 
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1868.     note  is  valid,  unless  such  an  arrangement  was  made 
Term.    ^^^^  ^^  intent  to  defeat  and  defraud  the  statute." 


^  .  ,  This  citation  ^^f  authority  bears  me  out  in  the  oon- 
ex'or     elusion  that  this  bond  of  strangers  to  the  old  one. 

Chandler,  stands  on  a  very  diflferent  footing  from  a  renewal  or 
substitution  by  R.  B.  Chandler  in  character  of  princi- 
pal. So  far  as  the  old  note  "entered  into  the  consider- 
ation of  the  new,  its  usurious  taint  was,  in  the  lan- 
guage of  these  SiUthontieSj  purged  thereby;  and  R. 
B.  Chandler,  in  shifting  his  position  from  that  of  prin- 
cipal to  that  of  security,  and  substituting  new  parties 
to  his  old  obligation,  must  be  taken  as   waiving  for 

914]  himself  and  others  the  benefit  of  the  statute  so  far  as 
it  applied  to  this  original  agreement.  For  these  rea- 
sons, the  Circuit  Court  did  not  err  in  sustaining  the 
dmurrer  to  the  2d  plea,  and  in  giving  judgment  for 
the  debt;  wherefore  the  judgment  of  the  District 
Court  must  be  reversed,  and  that  of  the  Circuit  Court 
affirmed. 

The  other  judges  concurred  in  the  opinion  of  Rir^, 
J. 

Judgment  of  the  District  Court  rkversed. 
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Term. 
1915 


*  Old  v.   The  Commonwealth.  1867. 

October 

October  17. 

1.  The  Code  (1860),  ch.  194,  §  6,  p.  799,  punishes  the  omitting  or 

delaying  to  perform  any  duty  pertaining  to  the  office  of  one 
who  is  authorized  to  serve  legal  process.* 

2.  The  offence  punishable  by  the  act,  is  the  omitting  or  delaying 

to  perform  any  duty,  &c. ;  not  the  doing  any  act. 

3.  The  presentment  should  follow  the  terms  of  the  statute,  or 

must  use  terms  which  show  conclusively,  or  beyond  any 
rational  doubt  to  the  contrary,  that  the  accused  is  guilty  of 
the  offence  described  in  the  statute  ;  and  unless  this  is  done, 
the  addition  that  "so  the  accused  did  receive  money  for 
omitting  and  delaying  to  perform  a  duty  pertaining  to  his 
office  of  constable, "  &c. ,  will  not  cure  the  defect. 

4.  Where  the  presentment  does  not  charge  the  offence,  the  appel- 

late court  will  reverse  the  judgment  against  the  accused, 
though  no  motion  in  arrest  of  judgment  was  made  in  the 
court  below. 

5.  Where  a  pecuniary  judgment  has  been  rendered  against  a  de- 

fendant in  a  criminal  case,  and  he  pays  it,  and  upon  appeal 
the  judgment  is  reversed,  the  cause  will  be  remanded  to 
the  court  below,  for  an  order  of  restitution  to  be  made 
therein,  if  the  money  is  yet  in  the  hands  or  power  of  the 
court. 

At  the  May  term  for  1866  of  the  Circuit  Court  of       rg^^ 
Halifax  county,  the  grand  jury  made  a  presentment 
against  William  J.  Old,  in  the  wo-ds  following: 

*  Code,  ch.  194,  §  6,  p.  799.  If  any  officer  authorized  to  serve 
legal  process,  receive  any  money  or  other  thing  of  value,  for 
omitting  or  delaying  to  perform  any  duty  pertaining  to  his  office, 
he  shall  be  confined  in  jail  not  more  than  six  months,  and  be  fined 
not  exceeding  one  hundred  dollars. 
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1867.         *'We  present  William  J.  Old,  a  constable  of  the 
Tenn/  ^^^^t  magisterial  district  in  the  county  of  Halifax,  for 

"aid'  ^'^^®'  ^^^^  ^®  ^^^  ^°  ^^^  ^^^  ^^y  ^^  September,  1865, 
Case,  in  the  county  of  Halifax,  then  and  there  acting  as 
constable  as  aforesaid,  and  authorized  by  law  to  serve 
legal  process,  unlawfully  receive  twenty-five  dollars 
from  James  M.  Moore,  in  consideration  of  which,  he 
then  and  there  unlawfully  undertook  and  agreed  to 
dismiss  a  warrant  then  pending  for  a  claim  which  had 
been  put  into  his  hands  as  constable  as  aforesaid  for 
collection,  by  Jonh  R.  Xew,  in  behalf  of  said  Xev; 
against  the  said  James  M.  Moore,  at  the  cost  of  the 
said  New,  and  that  he  did  afterwards,  to  wit:  on  the 
day  and  year  last  aforesaid,  unlawfully  dismiss  and 
procure  to  be  dismisses!,  without  the  knowledge  cr 
consent  of  said  Xew,  the  said  warrant;  so  we  the 
jurors  say,  that  the  said  William  J.  Old,  did,  on  the  said 
7th  day  of  September,  1865,  in  the  county  afor^aid, 
receive  money  for  omitting  and  delaying  to  perform 
a  duty  pertaining  to  his  office  as  constable,  as  afore- 
said, fraudulently  and  corruptly,  against  the  peace 
and  dignity  of  the  commonwealth  of  Virginia,  upon 
the  evidence  of  James  M.  Moore,  John  R.  Xew  and 
John  Buntin,  Jr.,  witnesses  sworn  in  open  court  ard 
sent  to  the  grand  jury  to  testify." 

At  the  October  term  of  the  court,  Old  appeared 
and  filed  the  plea  of  "not  guilty.''  The  case  was 
tiied,  and  the  jury  found  him  guilty  and  assessed  his 
fine  at  fifty  dollars.  Old  thereupon  moved  the  conrt 
for  a  new  trial,  on  the  ground  that  the  veidict  was 
contrary  to  the  evidence.  But  the  court  overrule*! 
ihe  motion,  and  entered  a  judgment  upon  the  verdict 
for  the  fine  of  fifty  dollars  and  costs;  and  also  that  he 
should  be  imprisoned  in  the  county  jail  for  ten  days. 

917]  Old  excepted  to  the  opinion  of  the  court  overruling 
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his  motion  for  a  new  trial;  and  the  court  certified  the     1867. 
facts  upon  the  record,  in  substance  as  follows:  Term/ 


Prior  to,  and  on  the  7th  of  September,  1865,  in  the  ^,,, 
county  of  Halifax,  the  defendant  was  a  duly  qualified  Case, 
constable  in  said  county,  and  was  acting  as  such. 
John  R.  New,  of  said  county,  prior  to  the  said  7th 
September,  1865,  gave  to  the  said  constable  a  claim 
which  he  set  up  against  one  James  M.  Moore,  of  the 
said  county,  to  collect — said  claim  being  for  eighteen 
dollars,  which  he  alleged  was  the  value  of  two  hogs 
belonging  to  him,  which  had  been  killed  by  said 
Moore — and  the  defendant  afterwards  saw  Moore, 
and  informed  him  that  he  had  a  warrant  against  him, 
Moore,  for  the  sum  of  eighteen  dollars,  in  Dehalf  of 
Xew.  At  that  meeting  Moore  did  not  make  known 
to  the  defendant  whether  he  intended  to  resist  the 
claim  or  not;  but  several  days  after,  Mooro  and  de- 
fendant met  at  Ballow  &  Hankins'  foundry,  in  said 
county ;  and  the  defendant  and  Moore  had  a  further 
conversation  about  said  warrant;  which  having  been 
heard  by  J.  I).  Hankins,  who  was  present,  Hankins 
suggested  to  Moore,  that  a6  the  hogs,  which  were  killed 
by  him,  had  destroyed  a  quantity  of  his  growing  crop 
of  wheat,  he  ought  to  tile  an  offset  to  Xew's  claim 
for  the  amount  of  damages  so  done  his  crop;  and  pro- 
ceeded to  make  out  an  account  of  said  damage,  at  which 
the  charge  made  was  twenty  dollars.  While  the  per- 
sons present  (the  defendant  being  one  of  them,)  were 
talking  on  the  subject  Moore  expressed  himself  as 
anxious  to  get  rid  of  the  warrant,  and  of  Xew  and  his 
family,  who  occupied  premises  near  his  plantation; 
and  thereupon  the  defendant  proposed,  for  the  sum 
of  twenty  five  dollars,  to  get  him  rid  of  the  warrant, 
and  to  have  New  and  his  family  removed  from  the 
place  then  occupied  by  them.  Moore  had  no  money 
Vol.  xviii— 123 
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1867.  with  him  then,  but  ascertained  that  he  could  get  it 
Tenn/  from  Hanklns,  who,  however,  suggested  that  he  might 

~~zr'  set  up  the  oflFset  aforesaid.  He  told  the  defendant 
Case,     that  he  was  so  anxious  to  get  rid  of  the  warrant  and 

'^^1  the  News,  tnat  he  woijld  give  the  sunoi  demanaed,  if 
he  would  dismiss  the  warrant  at  New's  costs,  and 
would  bind  himself  to  get  them  away  from  the  prem- 
ises then  occupied  by  them.  The  defendant  then 
hesitated,  and  declined  at  that  time  to  accept  the  said 
sum  and  undertake  so  to  do,  but  next  day,  at  a  sale 
in  the  neighborhood,  and  in  the  county  of  Halifax, 
the  defendant  and  Moore  met,  when  Moore  again 
offered  the  defendant  the  same  sum ;  and  the  defen- 
dant agreed  to  accept  it,  and  then  prepared  a  writing 
and  signed  the  same,  in  these  words:  '* Received  of 
James  M.  Moore  the  sum  of  tweuty-five  dollars,  to  be 
applied  to  the  removal  of  John  R.  Xew  from  the  place 
where  he  now  resides;  and  in  case  the  said  New  is 
not  removed  after  the  1st  of  January,  1806,  the  above 
amount  of  twenty-five  dollars  is  to  oe  returned  to  the 
said  J.  M.  Moore — this  the  7th  day  of  September, 
1865" — and  handed  it  to  Moore,  who,  after  rmding 
it,  told  him  he  had  left  out  the  main  thing,  and  that 
was  the  agreement  to  dismiss  the  warrant;  and  then 
the  defendant  added  the  words  signed  by  him  on  the 
same  paper,  in  these  words:  ^*The  warrant  of  John 
R.  New  against  J.  M.  Moore  is  to  I e  dismissed  at  tie 
costs  of  the  said  New;"  and  handed  it,  so  amended, 
to  Moore,  who  then  paid  him  the  sum  of  twenty-five 
dollars.  Moore  distinctly  stated  tc  the  defendant  at 
the  time,  that  the  principal  inducement, to  him  to  pay 
the  said  sum,  was  to  get  rid  of  the  warrant.  After- 
wards, John  R.  New,  finding  that  nothing  had  been 
done,  as  he  supposed,  by  the  defendant  against  Moore, 
gave  the  claim  to  another  constable  to  warrant  upon; 
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but  before  he  went  to  serve  the  warrant  upon  Moore,     1867. 

Xew  ascertained  that  Moore  had  settled  said  claim     Term. 

Avith  the  defendant:  told  the  constable  to  warrant  the  ""TTT; 
'  Uld  8 

defendant;  and  the  constable  did  accordingly  serve  a  Case, 
warrant  upon  the  defendant  at  Halifax  courthouse;  [919 
who  at  the  time  said  he  owed  New  nothing,  and  had 
nothing  in  his  hands  belonging  to  him,  and  objected 
to  being  warranted  out  of  his  magisterial  district; 
and  thereupon  the  constable  made  the  same  returna- 
ble at  a  place  within  the  magisterial  district  in  which 
the  defendant  resided;  and  then  he  went  to  Moore  to 
summon  him  as  a  witness;  but  Moore  refused  to  go 
unless  forced  to  do  so ;  but  at  last  gave  up  to  him  the 
paper  hereinbefore  copied ;  which,  when  shown  to  New 
by  said  constable,  he  told  the  constable  not  to  carry  on 
the  warrant  against  the  defendant  any  longer;  and 
went  to  the  attorney  for  the  commonwealth  of  this 
county,  who,  after  reading  the  pftper,  and  hearing 
the  evidence  of  Moore,  sent  them  in  before  the  grand 
jury,  to  state  the  facts  as  they  occurred.  Not  long 
after  the  presentment  was  made  on  the  evidence  of 
New  and  Moore,  John  R.  New  died.  The  justice  of 
the  peace  of  the  county  of  Halifax,  who  was  in  the 
habit  of  trying  the  warrants  tried  in  the  district  of 
w  hich  the  defendant  was  constable,  was  in  the  habit 
of  signing  blank  warrants  and  giving  them  to  the  de- 
fendant who  was  in  the  habit  ot  filling  them  up  as 
occasion  demanded;  and  nearly  all  the  warrants  tried 
by  him  were  issued  in  blank,  and  filled  up  by  the  con- 
stable aforesaid;  and  such  blanks  weie  placed  in  the 
hands  of  the  defendant;  and  Moore  never  was  after- 
wards cited  to  appear,  at  any  time  or  place  by  the 
defendant,  to  answer  for  said  claim  so  given  to  him 
by  New  as  aforesaid. 

Old  paid  the  fine  and  custs,  and  the    judge  of  the 
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1867.     court  suspended  the  judgment  until  the  first  day  of 
Tenn/  ^^®  ^^^^  ^^°^  ^^  ^^®  court.     And  Old  obtained  a  writ 

~~7:"      of  error  from  this  court. 
Old's 

Case. 

Barksdale^  Mayo  and  Tlaywond^  for  the  appellant, 
insisted : 

1st.  That  the  presentment  was  defective.  It  does 
920J  not  allege  that  the  warrant  was  pending  before  any 
certain  justice  or  court.  If  it  is  necessary  to  prove 
that  the  warrant  was  pending,  then  it  was  nece^uy 
to  allege  it;  nothing  can  be  supplied  by  intendment 
They  referred  to  2  Hawkins'  Pleas  of  the  Crown,  p. 
310,  §  57;  p.  313,  §  60;  ]S:ewellv,  The  Cammm- 
wealth,  2  Wash.  88;  2  Rob.  Pr.  (olJ  edi.)  64,  78; 
Conner  v.  Coram onwealth,   2  Va.  Cas.  30. 

2d.  The  Commonwealth  must  prove  the  chai^  as 
laid  in  the  presentment.  Comraonicealth  x .  Hichnan, 
2  Va.  Cas.  823;  -Tate  v.  Berry,  2  Bailey  S.  C,  R. 
And  there  is  no  proof  that  a  warrant  was  issued,  or 
that  it  W8S  dismissed.  The  only  proof  that  can  be 
relied  on  to  show  that  a  warrant  had  been  issued  is 
the  statement  of  the  appellant  to  Moore  that  he  had 
a  warrant.  But  he  is  not  estopped  by  his  admissions 
from  disproving  the  fact;  and  it  is  disproved.  And 
there  is  not  even  an  admission  that  the  warrant  had 
been  dismissed. 

The  Atfonuy-General,  foi  the  Commonwealth,  in- 
sisted : 

1st.  That  no  objection  having  been  taken  to  the 
presentment  in  the  Circuit  Court,  either  before  the 
verdict,  or  in  arrest  of  judgment,it  was  too  late  to  take 
it  in  this  court.  But  if  this  court  will  consid^ 
the  question,  it  must  be  as  if  in  arrest  of  judgment; 
and  if  there  is  enough  in  the  presentment  to  eoaWe 
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the  court  to  give  judgment  thereon  according  to  the     1867. 

October 

very  right  of  the  case,  the  objection  will  not  be  sus-    Term, 
tained.  -^J^^ 

This  prosecution  is  under  the  sixth  section  of  ch.  194  Case, 
of  the  Code,  ed.  of  1860,  p.  799.  The  presentment 
charges  that  Old  was  an  officer  authorized  to  serve 
legal  process  and  that  he  received  a  certain  sura  of 
money  for  dismissing  a  warrant  in  his  bands,  which 
he  dill  dismiss.  This  is  all  which  the  statute  requires 
to  constitute  the  offence;  and* though  it  may  not  be 
formally  set  out,  that  cannot  avail  in  arrest  of  judg- 
ment to  defeat  the  prosecution. 

2d.  He  insisted  that  the  admissions  of  Old  were       [921 
sufficient  to  sustain  the  prosecution.     1   Greenl.  Ev. 
p.  628,  §  521,  4th  ed. ;  13  John.   R.  529.     The  ad- 
mission was  several  times  repeated;  and  its  truth  is 
not  disproved  by  any  evidence. 

Rives,  J.  The  petitioner  in  this  case  was  convicted 
at  the  October  term,  1866,  of  the  Circuit  ('ourt  for 
the  county  of  Halifax,  of  having  received  a  bribe  for 
the  non- performance  of  a  duty  pertaining  to  his  office 
as  constable.  The  case  is  brought  to  this  court  upon 
a  bill  of  exceptions  to  the  court's  refusal  of  a  new  trial 
on  the  ground  that  the  verdict  was  contrary  to  the 
evidence.  This  is  the  whole  and  only  case  presented 
by  the  record.  If  there  be,  as  it  is  now  alleged,  any 
defect  in  the  indictment,  it  escaped  the  notice  of  the 
petitioner's  counsel  below,  and  was  not  availed  of 
either  by  demurrer  before  trial,  or  by  plea  in  arrest 
of  judgment  after  verdict.  I  propose,  therefore,  first 
to  confine  myself  to  the  issue  made  by  the  pleadings 
in  this  cause,  namely,  the  sufficiency  of  the  evidence 
to  sustain  the  verdict. 

The  principle  which  governs  this  court  on  questions 
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1867.     of  new  trial,  has  been  so  repeatedly  settled  as  to  ren- 
Terxn.    ^er  it  unneccessary  to  cite  the  various  cases  in  which  it 

^,,,      has  been  determined.     For  obvious  reasons,  this  court 

Old  8  ' 

Case,  invariably  declines  to  set  aside  verdicts,  unless  the 
evidence  is  plainly  insufficient  to  sustain  them. 
Juries  are  the  appropriate  triers  of  facts,  and  autho- 
rized to  draw  from  them  all  proper  inferences  and 
presumptions;  and  the  whole  scheme  and  policy  of 
our  law  forbid  the  interference  of  the  court  with  their 
verdicts,  unless  they  are  manifestly  unsupported  by 
or  contrary  to  the  testimony. 

The  first  allegation  here,  of  the  insufficiency  of  the 
evidence  is,  that  there  was  no  proof  of  a  pending  war- 
rant. Not  being  a  matter  of  record,  it  was  to  be 
922]  proved  by  parol,  and  m  such  a  manner  as  to  satisfy 
the  jury  of  the  fact.  Now  then,  it  was  shown  that  it 
was  the  practice  of  the  justice  trying  warrants  in  the 
district  of  which  the  petitioner  was  constable,  to  issue 
them  in  blank  with  his  signature,  and  leave  the  con- 
stable to  fill  them  up  a  suitors  required — a  practice  so 
prevalent  as  to  make  it  the  ordinary  procedure  in 
cases  triable  by  single  justices.  It  was  further  proven 
that  the  constable  told  Moore  that  he  had  such  a  war- 
rant against  him;  and  afterwards,  in  his  corrupt 
agreement  with  Moore,  he  undertook,  with  all  the 
formality  of  writing,  and  under  his  own  hand,  that 
''Hhe  warrant  of  J.  1  .  New  against  J.  M.  Moore 
should  be  dismissed  at  the  costs  of  the  said  New.'' 
The  jury,  therefore,  in  my  opinion,  were  well  war- 
ranted by  this  state  of  proofs,  in  finding  not  only  the 
existence  of  the  warrant,  but  the  further  and  material 
fact,  that  it  was  in  his  hands  and  under  his  control. 

Again,  it  is  said,  no  warrant  could  have  been  main- 
tained on  a  claim  for  damages  for  killing  hogs;  but 
such   was  not  New's  claim,  as  set  forth  in  the  evi- 
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deuce;  he  was  suing  for  the  value  of  his  hogs,  waiv-     1867 
ing  the  trespass,  &c. ;  but  even  had  it  been  otherwise,    Term/ 
the  warrant  would  have  been  good  under  the  act  of     ^. ,, 
the  restored  government,  1863-4,  §  3,  p.  32.  Case. 

The  third  and  last  ground  of  objection  is  that  it 
does  not  appear  that  the  claim  was  to  have  been  col- 
lected by  warrant;  and  if  so,  that  such  warrant  could 
have  been  dismissed  by  the  justice  only,  and  not  by 
the  constable.  It  is  clear  that  the  claim  was  put  into 
his  hands  for  collection;  and  it  is  equally  clear,  by 
his  verbal  and  written  admission,  that  he  elected^  as 
he  had  a  right  to  do,  to  warrant  for  it.  He  did  not 
say  to  iiloore,  '  *  I  have  a  claim  against  you  from  J. 
R.  New  for  the  value  of  two  bogs  you  had  killed;'' 
but,  on  the  contrary,  *^I  have  a  warrant  against  you 
for  the  sum  of  eighteen  dollars  in  behalf  of  J.  K.  [923 
New."  And  when  he  received  the  money  he  did  not 
acknowledge  it  to  be  in  satisfaction  of  a  claim  of  Neiv, 
but  agreed  therefor  to  '^^ dismiss  the  warrant  of  J.  R. 
Ne^D ;  '  nor  did  he  pay  over  this  money  or  any  part 
thereof  to  New,  but  left  him,  in  ignorance  of  the 
transaction,  to  seek  new  process  and  employ  another 
constable  to  assert  a  claim  which  he,  the  petitioner 
had  so  unlawfully  and  corruptly  delayed  and  defeated. 
There  is  not  a  particle  of  testimony  in  this  cause  to 
extenuate  the  conduct  of  the  petitioner;  he  permits 
New  to  descend  to  his  grave  without  any  account  of 
this  unwarrantable  and  criminal  abandonment  of  his 
suit,  and  without  any  apology  for  the  contumely  and 
insult  of  undertaking,  for  a  pecuniary  reward,  to  re- 
move him  from  his  home  at  the  instance  and  upon  the 
representations  of  his  adversary. 

It  does  not  seem  to  me  correct  or  fair  to  impute  to 
the  terra  "dismission"  any  of  that  technical  fore  of 
meaning  which  it  might  have  when  applied  to  cases 
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1867.     in  a  court  of  record.     Used  in  the  connection  in  which 
Term.    ^^  ^^  ^^^®  employed,  it  is  tantamount   to  "abandon- 

■"TT,";  raent,"  * 'failure  to  proscute,"  or  "destrnction  or  non- 
Case,  return  of  the  warrant;"  and  in  my  view  any  one  of 
these  acts  of  misfeasance  or  non-feasance  would  con- 
stitute that  official  deliquency  denounced  acd  punished 
by  this  statute.  The  constable  is  in  some  measure 
the  agent  of  those  placing  claims  in  his  hands  for  col- 
lection; and  when  acting  fairly  and  bona  fide^  might 
be  well  authorized  to  dismiss  their  warrants,  or  pro- 
cure them  to  be  dismissed;  nor  could  the  justice  en- 
trusting him  with  warrants  signed  in  blank  object  to 
the  constable's  disposition  of  them ;  or  arrogate  to 
himself  the  exclusive  and  empty  formality  of  dismiss- 
ing warrants,  of  whose  existence  he  had  not  been  cog- 
nizant; nor  in  such  a  case  of  corrupt  practice  as  that 
at  bar  could  it  be  expected  of  the  constable  to  letum 

924]  his  process  and  ask  the  justice  for  a  dismission  upon 
the  disclosur*^  of  his  guilty  bargain  with  the  defen- 
dant to  the  warrant. 

I  have  thus  endeavored  to  consider  and  dispose  of 
this  case  as  it  is  made  out  by  the  record,  and  I  cannot 
refrain  from  saying  that,  in  my  judgment,  there  codd 
be  no  clearer  case  for  this  court's  refusal  to  interfere 
with  the  verdict  and  judgment  below. 

But  it  is  now  contended  here,  for  tne  first  time, 
that  the  verdict  of  guilty  does  not  ascertain  an  offence, 
because  the  indictment  sets  out  none.  I  may  be 
excused  for  saying  that,  in  my  view,  the  value  of  this 
discovery  is  impaired,  and  its  reality  discredited,  bv 
the  noticeable  fact  that  it  eluded  the  vigilance  of  the 
counsel  who  prepared  the  case  for  appeal,  and  neither 
demurred  or  moved  an  arrest  of  judgment  on  acconnt 
of  this  alleged  defect. 

Concede,  however,  that  this  case  is  now  to  be  con- 
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strued  as  if  pending  on  a  plea  in  arrest  of  judgment     1867. 

October 

because  of  the  insufficiency  of  the  indictment.  Our  xerm. 
present  Code  briefly  declares,  that  "judgment  in  any  ^j^, 
criminal  case  after  a  verdict  shall  not  be  arrested  nor  Case. 
reversed  upon  any  exception  to  the  indictment  or 
other  accusation,  if  the  offence  be  charged  therein 
with  sufficient  certainty  for  judgment  to  be  given 
thereon  according  to  the  very  right  of  the  case." 
Code,  ch.  207,  §  12,  p.  832.  This  is  a  condensation 
or  abbreviation  of  the  Stat.  1  Re\.  Code  1819,  ch. 
169,  §  44,  and  ihvolvss  no  discrepancy  in  meaning  or 
substance.  The  only  condition  required  to  obviate 
such  exceptions  after  verdict  (which,  under  the  over 
nice  practice  of  former  times,  had  become,  in  the  lan- 
guage of  Lord  Hale,  *  'a  disease  of  the  law^^'*)  was  such 
a  certainty  in  the  charge  as  to  warrant  a  judgment 
thereon  according  to  the  very  right  of  the  case.  To 
ascertain  whether  this  condition  is  met  by  this  indict- 
ment, we  must  first  fix  the  exact  requisites  of  this 
statutory  offence.  Code,  ch,  194,  $$  6,  p.  799.  First,  [925 
the  subject  of  the  charge  must  he  *'a?i  ojficer  author- 
ized to  serve  legal  process.'-  Secondly,  there  must 
be  '*the  receipt  of  money  or  other  thing  of  value;'' 
and  thirdly,  for  this  bribe  there  must  be  an  *' omitting 
or  delaying  to  perform  a  duty  pertaining  to  his  office. ' ' 
These  are  all  the  ingredients  of  the  offence.  As  to 
the  first  two,  no  question  is  made  or  doubt  expressed 
of  the  sufficiency  with  which  they  are  set  forth  in  the 
indictment;  but  a  difficulty  is  suggested  as  to  the  mode 
in  which  the  non  performance  of  the  official  duty  is 
alleged.  It  is  stated  as  consisting  in  ''the  dismission 
of  a  pending  warrant"  without  a  distinct  averment 
that  the  warrant  was  in  the  petitioner's  custody,  or 
without  mentioning  the  justice  before  whom  it  was 
pending.  Now,  if  the  official  delinquency  was  only 
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1867.      preaicated  of  the  service  of  the  process,  there  would 
Term/  ^^  some  plausibility  in  the  objection;  but  the  statute 

~r,"; —  lays  it  more  broadly  and  comprehensively,  as  a  neglect 
('ase.  of  *'any  duty  pertaining  to  his  office."  Hence  what 
relates  to  the  service  of  the  process  attaches  only  to 
the  description  of  the  officer;  and  the  indictable 
offence  embraces  the  omission  on  the  part  of  such  offi- 
cer, for  a  bribe,  of  any  duty  whatsoever  pertaining  to 
his  office.  I  have  heretofore  given  ray  reasons  for 
treating  the  charge  of  dismissing  the  warrant  under 
the  circurr  stances,  as  equivalent  to  the  charge  of  fail- 
ing to  serve  or  to  return  or  to  prosecute  it  to  judgment; 
and  therefore,  I  deem  this  part  of  the  indictment  a 
sufficient  and  certain  chaige  of  the  official  non-feas- 
ance, of  v^hich  the  petitioner  was  convicted  and  sen- 
tenced. 

A  leading  authority  as  to  the  character  of  the  de- 
fects not  cured  by  the  statute  is  the  case  of  The  Com- 
iHonwealth  v.  Peas^  2  Gratt    629. 

In  that  case  there  was  no  averment  of  one  of  the 
re(|uisites  of  the  statutory  offence,  namely,  that  the 
slave  was  cairied  from  one  county  to  another  without 

92(5]  the  coiiHent  of  the  owner;  and  it  was  properly  held, 
that  such  a  defect  was  fatal  after  verdict,  and  was  not 
cured  by  the  statute.  But  how  dissimilar  is  that  case 
from  this  ?  Here  there  is  no  one  ingredient  of  this 
offence  left  to  rest  upon  intendment  or  implication ; 
but  it  is  specially  set  forth  by  a  direct,  positive,  and 
clear  averment,  needing  no  other  aid  in  its  construction 
than  what  may  be  derived  from  a  right  and  reasonable 
understanding  of  the  terms  and  language  used.  There 
is  no  such  lack  of  circumstantial  description  of  the 
offence  as  to  expose  the  petitioner  to  the  danger  of 
surprise  on  the  trial;  to  disable  him  from  his  defence, 
oi   to  deprive  him,  after  trial,  of  the  full  protection 
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of  the  verdict  to  shield  him  from  another  prosecution;     1867. 

October 
all  of  which  are  obvious  miscliiels  relied  on  to  avert    Term. 

the  statutory  cure  of  jeofails.  ~01d^s~~ 

I  do  not  deem  it  necessary  or  material  to  con-  Case, 
sider  and  analyze  other  decisions  that  have  been 
made  by  this  court  upon  this  question;  they  all  turn 
upon  the  paJpalle  absence  of  averments  to  estab- 
lish and  characterize  the  ofiFence.  I  confess  myself 
unable  to  discern  the  substance  of  the  objection  taken 
to  this  indictment.  They  are  of  that  ooer-niee  descrip- 
tion which,  however  they  might  have  availed  on  de- 
murrer while  the  defendant  could  have  been  held 
over  to  another  indictment — a  question  I  do  not  de- 
cide— ought  not  now,  iu  my  opinion,  to  enure  to  his 
acquittal. 

For  these  reasons,  I  conclude  that  this  indictment 
should  be  adjudged  sufficient  upon  a  plea  in  arrest  of 
judgment,  if  such  a  one  had  been  made  in  this  record; 
and  I  feel  a  greater  safety  and  confidence  in  arriving 
at  this  result,  because  sustained  by  the  petitioner's 
counsel  below,  who  made  no  point  of  this  sort. 

Upon  all  these  grounds  of  review,  I  am  for  affirm- 
ing the  judgment. 

MoNcuRE,  P.  The  oifence  intended  to  be  charged 
in  the  presentment  in  this  case,  was  that  created  by  [027 
the  Code,  ch.  194,  §  6,  p.  799;  which  declares  that 
*  ^if  any  officer  authorized  to  serve  legal  process,  receive 
any  money  or  other  thing  of  value,  for  omitting  or 
delaying  to  perform  any  duty  pertaining  to  his  office, 
he  shall  be  confined,"  <tec.  As  the  terms  of  the  stat- 
ute are  expressly  confined  to  ''any  r>fficer  authorized  to 
serve  legal  process,"  it  might  plausibly  be  contended, 
that  the  only  duty  the  omission  or  delay  to  perform 
which  was  therein  referred  to  was,  the  duty  to  serve 
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accused  with  unlawfully  receiving  twenty-five  dollars     1867. 
from  James  M.   Moore,  in  consideration  of  which  he    Term, 
unlawfully  agreed  to  dismiss  a  warrant  then  per  ding  "Tjr; 
for  a  claim  which  had  been  put  into  his  hands  as  con-     Case, 
stable  for  collection  by  John  R.  New,  in  behalf  of  said 
New  against  the  said  Moore,  at  the  cost  of  said  New, 
and  that  he  did  afterwards  unlawfully  dismiss  and  pro- 
cure to  be  dismissed  the  said   warrant,  without  the 
knowledge  or  consent  of  said  New. 

To  be  sure,  the  presentment  concludes,  and  so  the 
accused  did  '•receive  money  for  omitting  and  delay- 
ing to  perfoim  a  duty  pertaining  to  his  office  as  con- 
stable,'' &c.  But  this  general  conclusion  in  the  words 
of  the  statute,  is  certainly  not  sufficient,  of  itself,  tore- 
quire  the  accused  to  ans\^  er  the  charge,  and  therefore 
the  specification  contained  in  the  preceding  part  of 
the  presentment  cannot  be  stricken  out  as  surplusage, 
so  as  to  leave  enough  to  make  a  substantial  and  suffici- 
ent charge  of  the  offence  created  by  the  statute.  It 
was  necessary  to  specify  the  offence;  and  therefore 
the  specification  in  the  presentment  was  made. 

But  does  that  specification  charge  the  offence  ?  It 
does  not  do  it  expressly,  as  we  have  seen.  It  does  it 
argumentatively,  or  by  implication  only,if  at  all.  Is 
the  implication  necessary  or  inevitable  ?  Does  the 
specification  show  conclusively,  or  beyond  a  rational 
doubt  to  the  contrary,  that  the  accused  is  guilty  of 
the  cffence  created  by  the  statute  ?  I  think  not.  The 
accused  might  have  done  the  act  he  is  charged  with  [929 
having  done  by  the  presentment,  and  still  not  have 
been  guilty  of  the  statutory  offence.  Ilis  agreeing  to 
dismiss  a  warrant,  and  afterwards  dismissmg  and  pro- 
curing it  to  be  dismissed,  was  not,  necessarily^  * 'omit- 
ting and  delaying  to  perform  a  duty  pertaining  to  his 
office.""     It  may  be  argued  that  his  dismissing,  or  pro- 


Digiti 


ized  by  Google 


990  COURT   OF    APPEALS    OF   VIBOnOA. 

18B7.     curing  to  be  dismissed,  the  warrant,  was,  in  effect, 
Term.^  emitting  or  delaying  to  execute  the  warrant.      But 
■"j^j"!      this  ig  not  so — at  least  in  legal  contemplation.     The 
Case,     warrant,  consistently  with  the  presentment,  may  never 
have  come  to  his  hands  for  execution.     No  averment 
that  it  ever  did  is  contained  the  presentment.     The 
claim  was  put  into  his  hands  for  collection,  and  it  is 
probable  that  the  warrant  also  was,  if  any  warrant 
was  ever  issued.     But   it  is  possible  that  a  warrant 
may  have  been  issued  on   the  claim  and  put  in  the 
hands  of  another  constable.     Or  it  is  possible  that  the 
warrant  may  have  been  served  and  then  pending  for 
trial  before  a  justice,   waiting  for  the  parties  to  be 
ready  with  the  witnesses  to  gc  to  trial  in  a  disputed 
case.     If  in  such  a  state  of  the  case  the  accused  had 
received  twenty-five  dollars  for  dismissing  the  war- 
rant, or  procuring  it  to  be  dismissed,  what  duty  per- 
taining to  his  office  would  he  thereby  omit  or  delay  to 
perform  ?     With  what  duty  would  he  be  charged  in 
such  a  case  ?     The  warrant  would  have  been  executed 
and  returned,  the  witnesses  summoned,  and  the  whole 
matter   would  have  been  in  the  hands  and  under  the 
control  of  the  justice,  who,  alone,  could  dismiss  the 
warrant.     The  constable  or  anybody  else  might  pro- 
cure it  to  be  dismissed,   and  thereby   be  guilty  of  a 
criminal  act,  but  it  is  not  perceived  how  he  could  be 
guilty  of  an  omission  or  delay  of  duty   under  the 
statute  in  question.     Again,  the  claim  being  entrusted 
lo  the  accused  as  constable  to  warrant  for,  he  had 
authority  to  collect  it,  I  suppose  even  after  warrant 
issued,  and  he  and  his  sureties  would  have  been  liable 
D.'U)]        for  the  money  so  received,  as  for  money  collected  un- 
der execution,     (^ode,   ch.    150,    §  13,   p.   t»43.      He 
might,  therefore,  lawfully  have  received  the  twenty-five 
dollars  in  payment  of  the  claim  and  costs,  and  to  have 
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the  warraat  dismissed,  and  afterwards  procured  the     1867. 
warrant  to  bo  dismised.     The  charge  of  these  facts,    Term. 
therefore,  is  not  a  charge  of  a  criminal  offence,  much  "TjT; 
less  the  offence  created  by  the  statute.     It  is  true  the    Case. 
acts  are  charge  to  have  been  unlawfully  done;  but 
the  word  ^'unlawful"  is  not  sufficient,  in  such  a  case, 
to  bring  it  within  the  terms  of  the  statute. 

I  do  not  think  the  defect  in  the  presentment  in  this 
case  is  cured  by  the  statute  of  jeofails;  Code  1832,  ch. 
207,  §  12;  as  I  think  will  plainly  appear  by  reference 
to  the  authorities  cited  in  the  margin  of  the  Code.  2 
Virginia  Cas.  122;  2  Leigh  709;  4  Id.  ()75;  2  Gratt. 
629.  That  statute  was  not  intended,  as  was  well  said 
by  the  court  in  Barker\^  cane,  2  Va.  Cas.  122,  to  in- 
troduce a  carelessness  or  laxitj  in  pleading,  but  merely 
to  cure  those  defects  wh.ch  the  over-nicety  of  the 
courts  had  introduced  into  the  common  law,  and  which 
did  not  put  the  rights  of  the  Commonwealth  or  the 
accused  into  jeopary.  Trhnhle  v.  The  Common' 
loealth^  2  Va.  Cas.  143,  gives  an  istance  of  a  defect 
whicn  was  cured  after  verdict  by  the  statute  of  jeo- 
fails. The  statute  creating  the  offence  which  was 
prosecuted  in  that  case,  used  the  word  '^voluntarily,*' 
in  describing  the  offence.  The  indictment  omitted 
that  word,  and  used  the  word  *' wilfully'  in  lieu 
thereof.  This  would  have  been  a  fatal  defect  on  de- 
murrer, though  cured  by  the  statute  after  verdict. 
According  to  the  very  tornis  of  the  statuto,  the  oflfence 
must  be  charged  with  sufficient  certainty  in  the  indict- 
ment or  other  accusation  for  judgment  to  be  given 
thereon  according  to  the  very  right  of  the  case. 
There  must  still  be  soine  certainty  in  the  charge.  But 
here  the  objection  is  that  there  is  no  certainty  in  the 
charge;  indeed,  that  the  offence  created  by  the  statute 
on  which  the  presentment  is  founded  is  not  charged  in        [931 
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1867.     the  presentment  at  all.     I  take  it  to  be  a  true  rule  of 

Term,    '^^i  ^^^^  wherever  the  facts  stated  in  an  indictment  or 

'~^Z      other  accusation  may  all  be  true,  and  yet  the  accused 

Case,     not  be  guilty  of  the  offence  intended  to  be  charged 

against  him,  he  cannot  be  thereon  lawfully  convicted 

of  such  offence;  and  that,   I  thmk  I  have  shown,  is 

the  case  here. 

I  do  not  mean  to  say  that  if  the  offence  created  bv 
the  statute  had  been  properly  charged  in  the  present- 
ment, the  jury  would  not  have  been  wai  ranted  in  find- 
ing the  accused  guilty;  much  less  do  I  mean  to  say, 
that  if  the  court  below  had  refused  to  set  aside  a  verdict 
of  guilty  in  sucu  a  case,  this  court  ought  to  reverse 
the  judgment  on  that  ground.  What  I  mean  to  say 
is,  that  when  we  look  at  the  presentment,  and  see 
that  the  offence  is  not  charged  therein  at  all,  much  less 
charged  with  sufficient  certainty  for  judgment  to  be 
given  theieon,  according  to  the  very  right  of  the  case, 
we  cannot  look  to  the  evidence  to  see  whether  the 
offence  has  been  proved;  but  must  render  judgment 
in  favor  of  the  accused,  whatever  offence  he  may  have 
committed,  and  however  clearly  his  guilt  may  have 
been  proved. 

Upon  the  whole.  I  think  that  the  judgment  ought 
to  be  reversed,  and  judgment  rendered  for  the  plain- 
tiif  in  error  7ioti  ohstante  veredicto, 

JoY'XEs,  J.,  concurred  in  the  opinion  of  Momutre,  P. 

The  judgment  was  as  rollows  : 

It  seems  to  the  court,  for  reasons  stated  in  writing 
and  tiled  with  the  record,  that  there  is  error  in  the 
said  judgment  in  this — that  no  offence  is  charged  in 
the  presentment  with  sufficient  certainty  for  judgment 
to  be  given  thereon  according  to  the  very  right  of  the 
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case;  therefore,  it  is  considered  that  the  said  judgment     1867. 
be  reversed  and  annulled.     And  this  court  proceeJing    Term.'^ 


to  enter  sucn  judgment  as  the  said  Circuit  Court  ought  ^~7^{7, — 
to  have  entered,  it  is  further  considered  that,  notwith-     Case, 
standing  the  verdict,  the  said  mdictment  be  quashed        '      J 
and  the  plaintiff  in  error  be  discharged  from  further 
prosecution  under  the  same,  and  go  thereof  without 
day.     And  it  appearing  that  the  amount  of  the  fine 
and  costs  of  the  prosecution  have  been  paid  into  the 
said  Circuit  Court,  it  is  ordered  that  the  cause  be  re- 
manded to  the  said  court  for  an  order  of  restitution  to 
be  made  therein,  if  the  said  amount  be  yet  in  the  hands 
or  power  of  the  court;  which  is  ordered  to  be  certified 
to  the  said  Circuit  Court. 

Judgment  reversed. 
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Iticfimonft. 

October  Jett  v.   The    Commonwealth. 

Term.  ^ 

-•  November  8. 


1.  A  State  court  has  jurisdiction  to  punish  an  act  made  an  offenoe 

by  the  laws  of  the  State,  thouarh  the  same  act  is  made  an 
offence  by  a  law  of  the  Congress  of  the  United  States, 

2.  A  State  court  has  jurLsdiction  to  punish  the  oflfence  of  attempt- 

ing to  pass  a  forged  note  purporting  to  be  a  note  of  one  of  the 
national  banks  of  the  United  States. 

At  the  "^ay  terra  1867  of  the  Circuit  Court  of  Pitt- 
sylvania county,  William  P.  Jett  was  indicted  for  fe- 
loniously uttering  and  attempting  to  employ  as  true  a 
forged  bank  note  of  one  of  the  national  hanks.  The 
indictment  is  as  follows: 

The  jurors  for  the  Commonwealth  of  Virgina,  em- 
paoelled  and  sworn  in  said  court  for  the  body  of  the 
county  aforesaid,  upon  their  oath  present  :  That  Wil- 
liam P.  Jett,  late  of  the  county  aforesaid,  on  the  20th 
day  of  January,  1807,  and  m  the  said  county  of  Pitt- 
sylvania, feloniously  did  utter  and  attempt  to  employ 
as  true  to  John  L.  Hurt  a  certain  false  and  forged 
note,  commonly  called  a  bank  note  or  national  cur- 
rency, purporting  to  be  a  true  and  genuin  >•  note  of  the 
denomination  of  twenty  dollars,  number  37,838,  dated 
Philadelphia,  Pa.,  March  7th,  1804;  and  also  pur- 
posing that  the  Fourth  National  Bank  of  Philadelphia 
will  pay  twenty  dollars  to  bearer  on  demand — Penn- 
sylvania; and  also  purporting  to  be  signed  by  William 
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P.   Hamm,  president,  and  Samuel  J.   Hoe  Mellan,      1867. 
cashier,  with  intent  to  defraud  the  said  John  L.  Hurt;    Term. 


[934 


he,  the  said  William  P.  Jett,  at  the  time  he  uttered  ""J^"^ 
and  attempted  to  employ  as  true  the  said  last  men-     Case.^ 
tioned  forged  note,  to  \\it  :  on  the  day  and   year 
aforesaid,  in  the  county  aforesaid,  well  knowing  the 
same  to  be  forged,  against  the  peace  and  dignity  of 
the  Commonwealth. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  :  that  the  said  William  P.  Jett, 
heretofore,  to  wit  :  on  the  20th  day  of  January,  in 
the  year  1867,  at  the  county  aforesaid,  feloniously  did 
utter  and  attempt  to  employ  as  true  to  John  L.  Hurt, 
a  certain  false  and  forged  bank  note  for  the  payment 
of  twenty  dollars,  purporting  to  be  a  true  and  genuine 
note  for  the  payment  of  twenty  dollars  of  the  Fourth 
National  Bank  of  Philadelphia,  the  same  beinjj  a  bank- 
ing company  authorized  by  law,  with  intent  to  defraud 
the  said  John  L.  Hurt;  he,  the  said  William  P.  Jett, 
then  and  there  knowing,  to  wit :  on  the  year  and  day 
last  aforesaid,  the  said  false  and  forged  note  to  be 
false  and  forged,  against  the  peace  and  dignity  of  the 
Commonwealth. 

At  the  same  term  of  the  court  he  was  tried,  and  on 
the  trial  the  Commonwealth,  having  proved  that  the 
prisoner  had  passed  to  John  L.  Hurt  the  note  men- 
tioned in  the  indictment,  called  John  M.  Johnson  as  a 
witness.  He  stated  that,  he  had  been  a  bank  officer 
for  a  long  time,  and  had  been  in  the  habit  of  receiv- 
ing and  paying  out  large  sums  of  bank  notes  of  differ- 
ent banks  in  and  out  of  the  State.  That  he  only  knew 
by  reputation  that  there  was  such  a  bank  as  the  Fourth 
National  Bank  of  Philadelphia;  that  he  could  not  say 
certainly  he  had  ever  seen  any  of  the  notes  of  that 
bank;  had  had  no  correspondence  with  its  officers. 
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18«7.     and  did  not  know  the  signature  of  its  president  and 
October  . 

Term,    cashiei ;  but  that  the  plates  Ox  the  bank  notes  of  all 

j^^,g  the  national  banks  are  kept  in  the  Treasury  Depart- 
Caae.  ment  of  the  United  States,  and  that  all  their  notes  are 
936]  issued  from  the  Treasury  Department  to  the  several 
banks;  and  the  only  difference  in  the  notes  of  the 
different  banks  is  in  the  signatures  of  their  respective 
officers.  That  he  was  a  judge  of  the  genuine  notes  of 
the  national  banks,  and  could  distinguish  them  from 
^  spurious  notes  on  said  banks  without  knowing  the  sig- 
natures of  the  officers;  and  that  he  had  frequently  seen 
genuine  notes  on  diff erect  national  banks  of  the  same 
plate  as  that  of  which  the  note  in  question  purports  to 
be  assimilated. 

The  Commonwealth  then  offered  to  prove  by  the 
witness  that  the  note  described  in  the  indictment  vas 
a  forged  and  spurious  note.  But  the  prisoner  objected 
to  the  evidence,  on  the  ground  that  the  witness  did 
not  have  sufficient  knowledge  of  the  notes  of  the 
Fourth  National  Bank  of  Philadelphia  to  speak  upon 
the  subject.  But  the  court  overruled  the  objection, 
and  permitted  the  proof  to  go  to  the  jury,  to  have 
such  weight  with  them  as  they  might  think  it  entitled 
to  have  from  the  knowledge  of  the  witness  on  the  sub- 
ject.    And  thereupon  the  prisoner  excepted. 

The  jury  found  the  prisoner  guilty,  and  fixed  the 
term  of  his  imprisonment  in  the  penitentiary  at  three 
years.  And  then  the  prisoner  nc  oved  in  arrest  of  judg- 
ment on  the  grounds : 

1.  Because  it  appears  upon  the  face  of  the  indict- 
ment, that  the  offence  charged  is  one  of  which  the 
United  States  courts  have  exclusive  cognizance  under 
the  act  of  Congress,  entitled  ''an  act  to  establish  the 
judicial  courts  of  the  United  States,"  approved  24th 
September,  1789 ;  and  under  a  further  act  of  Congress, 
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entitled  "an  act  to  provide  a  national  currency,  se-      1867. 

October 

cured  by  a  pledge  of  United  States  bonds,  and  to  pro-     Term, 
vide  for  the  circulation  and  redemption  thereof,'*  ap-     j  .^,g 
proved   3d   June,   1864;  and  that  the  courts  of  the     Case. 
State  of  Virginia  have  therefore  no  jurisdiction  to  try 
and  punish  said  oflFence. 

2d.  Because  the  note,  as  to  which  th«  said  false 
uttering  is  charged  in  said  indictment  to  have  been  [936 
committed  is  insufficiently  described  in  the  second  count 
thereof,  and  that  therefore  no  judgment  can  be  legally 
entered  therein;  and  for  these  reasons,  he  prays  that 
judgment  against  him  may  be  arrested. 

But  the  court  overruled  the  motion,  and  sentenced 
the  prisoner  in  accordance  with  the  verdict.  And  he 
thereupon  applied  to  this  court  for  a  writ  of  error; 
which  was  awarded. 

C,  E.  Dahney  and  Barhsdale^  for  the  prisoner. 
The^ Attorney  General  and  Turner^  for  the  Common- 
wealth. 

The  case  is  so  fully  argued  by  the  judges  that  the 
argument  of  the  counsel  is  omitted. 

Rives,  J.  The  indictment  in  this  case  sets  forth 
the  offence  of  passing  a  counterfeit  note  of  the  Fourth 
National  Bank  of  Philadelphia,  knowing  it  to  be  so, 
under  the  Code,  ch.  193,  §  3,  p.  797,  making  ''the 
uttering  of  a  forged  note  or  bill  of  a  banking  con  pany , 
knowing  it  to  be,  &c.,"  punishable  by  confinement  in 
the  penitentiary  not  less  than  two  nor  more  than  ten 
years. 

In  an  act  of  Congress  entitled  "an  act  to  provide  a 
national  currency,  secured  by  a  pledge  of  United 
States  bonds,  and  to 'provide  for  the  circulation  and 
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1867.  redemption  thereof,"  the  same  act  thus  indicted  is 
Term,  made  punishable  by  ''imprisonment  at  hard  labor 
j^^,g  for  a  period  not  less  than  five  nor  more  than  seven  yejirs. 
Case,  and  by  fine  in  a  sum  not  exceeding  one  thousand  dol- 
lars." Acts  Thirty-eighth  Cong.  Sess.  i,  ch.  H>6, 
§59. 

This  collocation  of  these  separate  enactments  shows, 
at  a  glance,  that  the  same  act — namely,  the  passing, 
with  a  guilty  knowledge,  of  forged  bank  bills,  has  been 
937J  made  an  offence,  both  by  this  State  and  the  Congress 
of  the  United  States.  The  State  law,  though  anterior 
fo  the  creation  of  the  national  banks,  and  conse- 
quently to  the  existence  of  their  notes,  employs  never- 
theless language  of  such  general  and  comprehensive 
impoit  as  to  embrace  the  note  of  a  banking  company, 
whensoever  or  by  whomsoever  created,  or  whereso- 
ever situated. 

If  this  act  of  passing  this  counterfeit  bank  bill  is  to 
be  deemed  one  and  the  same  offence,  whether  viewed 
in  reference  to  the  criminal  code  of  tne  States  or  the 
criminal  laws  of  the  United  Stat«?s,  then  it  would  be 
conceded,  I  presume,  that  it  w^as  exclusively  cognizable 
by  the  United  States  courts.  The  constitution  of  the 
United  States,  in  Art.  Ill,  §  2,  ch.  1,  extends  ''the 
judicial  power  to  all  cases,  in  law  and  equity,  arising 
under  this  constitution,  the  laws  of  the  United  States^^'* 
&c.  The  judiciary  act  of  24th  September,  1789.  after 
giving  to  the  circuit  courts  jurisdiction  concurrently 
with  the  several  States  of  civil  suits,  &c.,  declare, 
they  '^ shall  have  exclusive  cognizance  of  all  crimes 
and  offences  cognizable  under  the  authority  of  the 
United  States,  ex-^ept  where  this  act  otherwise  pro- 
vides, or  the  la'wa  of  the  United  States  shall  other  wse 
direct,"  &c. 

Now,  if  this  offence  is  defined  and  punished  by  the 
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law  of  the  United  States  of  3d  June,  1864,  it  follows,     1867 
as  a  necessary  consequence,  that  it  is  within  the  exclu-    xerm/ 
sim  jurisdiction  of  the  Federal  courts.     Feely'^s  case^  ~"jTp — 
1  Va.  Cas.  321,  in  an  authority  for  this  position.     It     Case. 
1^  as  an  indictment  for  larceny  of  packages  out  of  the 
mail  of  the  United  States,  '^contrary  to  the.foriu  of 
the  act  of  Congress  of  the  United  States  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity 
of  the  Commonwealth."     It  was  a  solecism  on  the 
face  of  the  indictment;  and  the  court  unanimously  de- 
cided '*that,  as  the  offence  described  in  the  indictment 
was  created  by  act  of  Congress,  the  State  court  had       [938 
not  jurisdiction  thereof."     And  I  presume  the  same 
judgment  vNOuld  have  been  given  if  the  indictment 
had  been  differently  and  more  adroitly  framed,  so  as 
to  aver  a  larceny  out  of  the  facts  really  constituting 
a  robbery  of  the  mail. 

The  principle  of  exclusive  jurisdiction  in  the  Federal 
courts,  however,  allows  of  this  exception,  that  the 
laws  of  Congress  may  save  to  the  State  courts  a  con- 
current jurisdiction.  When  this  is  done,  it  is  not  to 
be  considered  as  a  grant  of  jurisdiction  from  Congress, 
and  therefore  null,  as  in  Jackson  v.  Bose^  2  Ya.  Cas. 
34;  but  simply  as  restoring  to  the  States  a  jurisdiction 
originally  possessed  by  them  concurrently  with  the 
Federal  courts;  and  by  virtue  of  the  express  provision 
in  the  judiciary  act  of  1789,  enabling  Congress  to 
make  such  exception  to  ""the  exclusive  cognizance  of 
cinmes^^^  &c.  jJ^otable  instances  of  this  saving  under 
the  acts  of  (Jongress  existed  in  relation  to  the  offences 
of  counterfeiting  coin  and  forging  notes  of  the  United 
States  Bank,  &c.  Thus,  in  RasnicJc^s  case^  2  Va.  Cas. 
356,  no  question  was  raised  as  to  the  rightfulness  of 
the  State  jurisdiction  over  the  offence  of  counterfeit- 
ing coin,  doubtless  because  of  the  proviso  to  the  act 
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1867.  of  Congress  denouncing  the  offence.  The  cases  of 
^"^^"^  Pitman,  1  Brevard'sJR.  32,  and  Tutt,  2  BaUey's  R 
J  ,  44,  rest  upon  the  same  saving  in  the  act  of  Congress 
Case,  against  the  counterfeiting  bills  of  the  United  States 
Bank.  A  case  from  Georgia,  Rouse  v.  State^  4  Greor- 
gia  E.  136,  was  cited,  but  while  the  que^ion  was 
raised,  it  was  not  decided,  and  Judge  Lumpkin  eri- 
dently  inclined  against  the  assumption  of  State  juris- 
diction. In  the  case  of  Antonio^  3  Brevard's  R.  562, 
on  an  indictment  for  passing  counterfeit  coin,  the 
question  of  State  jurisdiction  was  considered,  and  the 
jurisdiction  entertained  under  the  clause  of  the  act  of 
Congress  declaring,  ''nothing  in  this  act  shall  be  con- 
strued to  deprive  the  individual  States  of  jurisdiction, 
939]  under  the  laws  of  the  several  States,  over  nffenees 
made  punishable  by  this  act."  Judge  Colcock  treats 
this  as  a  ' 'legislative  construction  of  the  constitution," 
and  Judge  Bay  as  a  "saving  and  reservation  of  the 
right  of  the  State  courts  to  punish  thig  oflFemje  under 
State  laws,  if  any  such  salvo  or  reservation  was  neces- 
sary." IlendricFs  case,  5  Leigh  707.  ''Without 
these  provisos,"  says  Chancellor  Kent,  (1  Com.  399,) 
'  the  State  courts  could  not  have  exercised  concurrent 
jurisdiction  over  those  offences  consistently  with  the 
judiciary  act  of  1789."  This  class  of  cases,  therefore, 
does  not  apply  where  the  laws  of  Congress  make  no 
reservation  of  jurisdiction  to  the  State  courts. 

Ko  doubt  exists  as  to  the  exclusive  jurisdiction  of 
the  United  States  in  cases  affecting  ambassadors,  &c., 
cases  of  admiralty  and  maritime  jurisdiction,  &c.,  and 
that  it  rests  with  Congress  at  its  election  to  extend 
this  exclusive  Jurisdiction  to  all  cases  arising  under 
the  constitution  and  laws  of  the  United  States,  &c 
1  Kent's  Com.  pp.  426,  8-9,  and  2  Story  on  Const  § 
1740,  p.  560.     This  avoids  the  repugnancy  and  inter- 
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ference  of  two  legislative  wills  being  exercised  over     1867. 
one  and  the  same  subject,  as  shown  by  Judge  Wash-     Term.^ 
ingcon  in  his  opinion  in  the  case  of  Houston  v.  Moore,  ~~TZZ 
5  Wheat.  R.  1;  and  wherever  the  <?<97icwr/'^7i^  jurisdic-     Case, 
tion  remains  in  both  courts,  it  would  seem  to  follow, 
as  this  able  judge  holds,  that  the  plea  of  autrefois  ac 
quis  or  convict  would  lay  to  either  tribunal.     But  the 
existence  of  this  concurrent  jurisdiction  must  be  traced 
in  cases  of  crimes  ^'cognizable  under  the  authority  of 
the   United  States'*''    to   some   express   Congressional 
enactment,  and  it  is  not  a  matter  left  to  inference. 
Any  legislation  ly  Congress  in  a  case  within  its  juris- 
diction supersedes  all  State  legislation  and  impliedly 
prohibits  it.      Prigg  v.    Commonwealth  of  Pennsyl- 
"vania^  16  Peters  U.  S.  K.  539;  Sturges  v.  Crowning- 
shield,  4  Wheat.  E.  122,  193. 

Thus  the  la*'  seemed  to  stand  until  the  decision  of  |940 
the  Supreme  Court  in  1847,  in  the  case  of  Fox  v.  The 
State  of  Ohio,  5  How.  U.  S.  E.  410.  This  decision 
was  based  chiefly  on  the  idea  that  the  constitutional 
function  of  Congress  was  limited  to  the  counterfeiting 
of  coin;  and  did  not  extend  to  the  separate  and  difl^er- 
ent  ofl^ence  of  uttering  counterfeit  coin.  ''W^e  think 
it  manifest,"  say  the  court,  ''that  the  language  of  the 
constitution,  by  its  proper  signification,  is  limited  to 
the  facts  or  to  the  faculty  in  Congress  of  coining  and 
of  stamping  the  standard  value  upon  what  the  govern- 
ment creates  or  shall  adopt,  and  of  punishing  the 
ofifence  of  producing  a  false  representatioo  of  what 
may  have  been  so  created  or  adopted.  The  imposture 
of  passing  a  false  coin  creates,  produces  or  alters  noth- 
ing; it  leaves  the  coin  where  it  was;  eflFects  its  intrin- 
sic value  in  no  wise  whatsoever." 

This  decision  seems  t6  have  been  differently  inter- 
preted in  the  District  Courts  of  the  United  States. 

Vol.  xvin— 126 
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1867.     Judge  Conkling,  of  New  York,  oonstraed  it  as  deny- 
Terra/  ^^S  jurisdiction  to  the  Uoited  States  Courts  of  the 

""T"" —  offence  ot pasHing  counterfeit  coin;  and  concluded  by 
Case,  saying  :  '*  Perhaps  the  subject  may,  hereafter,  upon 
maturer  consideration,  be  placed  by  the  Supreme  Court 
on  a  more  satisfactory  footing;  either  by  deciding  the 
power  to  punish  all  offences  aginst  the  coin  to  be  con- 
cnrreiit  in  the  nation  and  the  States;  or,  which  would 
still  more  effectually  remove  thR  difficulty,  by  recon- 
sidering the  decision  of  Fox  v.  The  State  of  Ohio,  and 
adopting  the  doctrine  maintained  by  Mr.  Justice  Mc- 
Lean. Buc  so  long  as  that  doctrine  remains  unshaken 
by  the  authority  from  which  it  emanated,  I  must  de- 
cline to  exercise  jurisdiction  of  the  offence  ot  pasfdn/j 
counterfeit  coin.*'  Monthly  Law  Keporter,  May, 
1849,  p.  90. 

This  opinion  of  the  Supreme  court  came  under  the 
review  and  consideration  of  Judge  Brockenbiough, 
at  the  September  term,   1847,  of  this  court  for  the 

941]  Western  District  of  Virginia.  The  Law  Reporter  for 
January,  1848,  p.  401.  He  combatted  the  position  of 
Judge  Daniel,  that  '*the  language  of  the  constitution 
was  limited  to  the  facts  or  to  the  faculty  in  Congress 
of  coining,"  &c. ;  or.  in  plainer  language,  *'that  the 
term  eount€)feiting\is,s^}^QvieiOt\y  definte signification, 
and  can  only  be  applied,  by  any  just  interpretation  of 
its  meaning,  to  the  act  of  making  and  forging^  and 
not  to  the  act  of  circulating  coxxntQvleii  coin  \^  and 
sustained  the  constitutionality  of  a  law  of  the  United 
States,  prohibiting  the  circulation  of  counterfeit  coin, 
as  the  exercise  of  an  implied^  not  an  express  power. 
Unlike  Judge  Conkling,  he  did  not  deem  the  case  of 
Malinda  Fox  in  the  way  of  this  conculsion ;  but  to 
reconcile  its  authority  with  'his  position,  invoked  the 
reasoning  of  Judge  Daniel  against  the  objection  of  a 
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liability  to  be  tried  for  one  and  the  same  crime  before     1867. 
the  separate  courts  of  two  governments;  and  resolved    Term/ 
that  reasoning  in  favor  of  a  concurrent  jurisdiction  in  ^~r~, — 

JCtt  8 

both  the  State  and  Federal  courts.  But  the  gist  of  Case. 
that  case  was  a  plain  denial  of  the  power  to  punish  the 
circxtlation  under  the  grant  *'to  provide  for  the  pun- 
ishment of  counterfeiting  the  coin  of  the  United 
States;"  and  Judge  Daniel,  while  resting  that  denial 
on  "the  established  import  of  the  phrase,  counterfeit- 
ing the  coin^  and  the  description  of  the  acts  to  which 
that  phrase  is  restricted,"  adds  witn  emphasis,  *'that  if 
within  the  power  conferred  by  the  clauses  of  the  consti- 
tution above  quoted,  can  be  drawn  the  power  to  pun- 
ish a  private  cheat  effected  by  means  of  a  base  dollar, 
that  power  certainly  cannot  be  deduced  from  either  the 
common  sense  or  the  adjudicated  meaning  of  the  lan- 
guage used  in  the  constitution,  or  from  any  apparent 
or  probable  conflict  which  might  arise  between  the 
Federal  and  State  authorities,  operating  each  upon 
these  distinct  characters  of  offence."  Had  the  court 
in  this  case  held  ih^it  the  passing  of  counterfeit  money 
was  cognizable  under  the  constitution  and  laws  of  the  [942 
United  States,  they  need  not  have  gone  further  to  sus- 
tain the  <?()/i(?wrr^n^  jurisdiction  of  Ohio,  than  a  simple 
citation  of  the  saving  of  "jurisdiction  to  the  courts  of 
the  individual  States,  under  the  laws  of  the  several 
States,  over  oflFences  punishable  by  this  act;"  4  Stat, 
at  Large  I'^l;  which  was  specially  dwelt  upon  ic  the 
argument  of  the  case.  That  this  was  not  done,  cor- 
roborates the  interpretation  I  have  placed  upon  it. 

This  case  has  provoked  much  controversy  as  to  its 
meaning.  On  the  3d  of  March,  1825,  Congress  passed 
an  act  (4  Stat,  at  Large  121,)  for  the  punishment  of 
persons  who  shall  bring  into  the  United  States,  with 
intent  to  pass,  any  counterfeit  coin;  and  also  for  the 
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1867.  puniRhraent  of  the  offence  of  passing  such  counterfeit 
Term/  ^°-  1°  1848,  at  a  Circuit  Court  for  the  Northern 
District  of  New  York,  an  indictment  was  found,  be- 
Case,  fore  Justices  Nelson  and  Conkiing,  against  Peter  Mari- 
gold, for  a  violation  of  this  act;  and  upon  a  disagree- 
ment of  the  justices  upon  a  demurrer  to  the  indict- 
ment, questions  affecting  the  constitutionality  of  tbis 
law,  were  certified  to  the  Supreme  Court.  It  was 
contended  by  the  counsel  for  the  defendant,  that  the 
whole  question  had  been  adjudicated  in  the  case  of 
Fox  V.  Tlie  State  of  Ohio;  and  that  by  virtue  of  that 
decision,  the  law  of  Congress  must  be  held  to  be  uncon- 
stitutional. But  such  was  not  the  opinion  of  the  court. 
The  law  was  held  to  be  constitutional;  and  this  deci- 
sion was  said  not  to  conflict  with  the  case  of  Fox  v. 
The  State  of  Ohh,  In  referring  to  this  latter  case, 
Judge  Daniel  rested  it  upon  this  position,  namely: 
''that  the  same  act  might,  as  to  its  character  and 
tendencies  and  the  consequences  it  involved,  consti- 
tute an  offence  against  both  the  State  and  Federal 
governments,  and  might  draw  to  its  commission  the 
penalties  denounced  by  either,  as  appropriate  to  its 
character  in  reference  to  each."  The  United  States 
V.  Mangold,  9  How.  U.  S.  R.  560.  Hence  the  de- 
943J  duction  of  Cockling,  J.,  from  Fox^s  case  against  the 
power  of  Congress  to  punish  the  uttering  of  counter- 
feited coin;  and  the  conclusion  of  Brockenbrough,  J., 
from  the  same  case,  in  favor  of  a  c^mcurrent  jurisdic- 
tion over  such  an  offence,  all  alike  erroneous;  and  the 
Supreme  Court  has  finally  settled  down  in  this  last 
case,  upon  a  separate  and  independent  jurisdiction 
over  the  same  offence  in  both  the  State  and  Federal 
courts,  it  we  are  to  accept  the  reasoning  of  Judge 
Daniel  in  his  effort  to  reconcile  these  two  cases,  as 
not  obiter,  but  res  adjudicata.     But  I  am  constrained 
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to  believe  that  the  assertion  in  this  last  case,  of  the     1867. 
power  of  Congress  to  punish  tne  vttering  of  counter-    Tenn/ 
feit  coin,  is  scaicely  reconcilable  with  the  declaration,  ""77;; 
heretofore  quoted  from  Fox^s  case^  ^Hhat  the  language     Case. 
of  the  constitution^  by  its  proper  signification^  is  liin- 
ited  t/j  the  foA^ts  or  to  the  faculty  in  Congress  of  coin- 
ing ^"^^  &c. 

This  doctrine  of  parting  offences  so  as  to  be  triable 
before  separate  tribunals,  and  rendering  offenders  for 
the  same  act  amenable  both  to  State  and  Federal  au- 
thorities, is  for  the  first  time  hinted  at  in  Fox^s  case^ 
and  distinctly  enunciated  in  Marigold^ s.  In  view  of 
the  conceded  fact  that  the  judicial  po'ver  of  the 
United  States  exclmively  embraces  offences  created  by 
Congress,  it  would  seem  strange  that  that  jurisdiction 
could  be  invaded  by  a  State  law  taking  cognizance  of 
the  same  offence,  under  the  pretext  that  it  bears  a 
special  relation  to  the  citizens  of  the  State.  The 
Federal  government,  as  well  as  the  State  government, 
acts  directly  upon  the  citizen ;  and  by  the  constitution, 
"the  citizens  of  each  State  are  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the  several  States.'' 
The  people  of  the  United  States  are  thus  citizens  of  two 
governments;  but  these  governments  act  in  different 
and  well-defined  spheres.  ''The  constitution  of  the 
United  States,"  however,  ''is  the  supreme  law  of  the 
land;  and  the  judges  in  every  State  are  bound  there- 
by, anything  in  the  constitution  or  laws  of  any  State  [944 
t-o  the  contrary  notwithstanding."  It  does,  not, 
therefore,  consist  with  the  theory  of  our  governments. 
State  and  Federal,  to  attritute  to  the  latter  an  exclu- 
sive cognizance  of  an  offence  while  you  tolerate  juris- 
diction of  it  in  the  former,  on  the  plea  that  the  same 
act  is  resolvable  into  an  offence  also  against  the  State. 
This  is  a  virtual  conflict  of  authority  forbidden   by 
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18(57.     our  written  constitutions.     The  judicial  power  extends 
Term.^  to  all   cases  affecting  ambassadors;    can  any   State 

~y""";      punish  them  for  infractions  of  its  laws  ?  to  all  cas^ 
( a-***,     of  admiralty  and  maritime  jurisdiction;  can  such  cases 
be  transmuted  by  any  legal  alchemy  into  subjects  of 
State  jurisdiction  ?     Shall  the  exclusive  cognizance  of 
Congress  and  the  exclusive  jurisdiction  of  the  United 
States  courts  be  ousted  and  defeated  ty  this  ingenious 
device  of  treating  the  same  act  as  also  coming  within 
he  purview  of  State  laws  ?     If  this  doctirne  be  cot'rect, 
such  results  must  follow.     All  the  provisions  of  the 
constitution  securing  to  Congress  an  exclusive  power, 
or  vesting  in  its  courts  an  exclusive  jurisdiction,  may 
be  set   at  naught  and  nuUiiied   by  State   laws.     It 
would  be  in  vain  for  Congress  to  have  the  power  of 
punishing  the  counterfeiting  of  its  securities  and  coin; 
the  States,  under  this  doctrine,  could  divest  it  by  laws 
against  the  same  offences.     In  like  manner,  the  offence 
of  robbing  the  mail  might  be  treated  as  ^^lareeny^''  in 
a  State  court;  and  the  penalties  affixed  by  Congr^s, 
as  in  the  case  at  bar,  to  the  passing  of  counterfeite<l  bills 
xtl  the  national  banks,  be  exchanged  for  the  penalties 
under  State  laws  upon  the  passing  of  any  forged  bills. 
This  diifieulty  is  not  obviated  by  the  comity  of  leav- 
ing the  jurisdiction  finally  to  the  tribunal  that  first 
assumes  it;   10  Mass.  R.  171;  3  Yerg.  167;   Payne's 
Cir.  Ct.  R.  621;  nor,  when  the  danger  arises  in  this 
way  of  being  punished  twice  for  the  same  offence,  by 
an  application  to  the  President  to  order  a  tioU^  j}r(m' 

i'+o]  rjui,  or  grant  a  pardon.  Such  resorts  or  securities  for 
personal  protection  are  too  frail,  as  resting  in  the  dis- 
cretion and  practice  of  courts.  A  higher  guarantee 
exists  in  the  constitution  under  the  fifth  article  of  the 
amendments.  While  it  imports  a  restriction  upon 
the  governnent  of  the  United  States,  and  not  of  the 
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separate  States,  it  is  nevertheless  a  part  of  that  "su-     1867. 
preme  law  of  the  land."  to  which  we,  as  judges,  are    Term/ 
bound  to  conform.     I  do  not  feel  at  liberty,  there-     j^^^,^ 
fore,  to  sustain  any  doctrine  like  this,  which  seems  to     Case. 
me  to  contravene  the  fundamental  polity  of  the  United 
States,  and  especially  this  great  constitutional  guar- 
anty of  the  citizen  against  the  harrassment  of  repeated 
prosecutions  for  the  same  otfence. 

But  I  must  admit  that  this  doctrine,  in  all  its 
breadth  and  consequences,  is  avowed  and  maintained 
by  Chief  Justice  Taney  in  the  Circuit  Court  of  Rich- 
mond, May  term,  1849,  in  the  case  of  United  States 
V.  Arny^  reported  m  the  Quarterly  Law  Journal  (A. 
B.  Guigon,  editor,)  for  July,  1859,  p.  163.  The 
direct  and  material  point  decided  in  that  case  was 
that  the  slave  Amy  came  under  the  designation  of  '*« 
person^  in  the  22d  section  of  the  act  of  Congress, 
passed  ilarch  3d,  1825,  which  provides  that  if  *'any 
l>erson  shall  steal  a  letter  from  the  mail,  the  offender 
shall,  upon  conviction  be  imprisoned  not  less  than  two 
nor  more  than  ten  years."  Collateral  questions  as  to 
the  competency  of  Congress  to  deprive  the  owner  of  his 
slave  by  imprisonment  ancf  without  compensation,  weie 
also  discussed  and  disposed  of  by  this  eminent  judge.. 
In  the  conclusion  of  his  opinion,  he  uses  this  strong  and 
decisive  language:  **ln  maintaining  the  power  of  the 
United  States  to  pass  this  law,  it  is,  however,  proper 
to  say,  that  as  these  letters  with  the  money  in  them 
was  stolen  in  Virginia,  the  party  might  undoubtedly 
have  been  punished  in  the  State  tribunals,  according 
to  the  laws  of  the.  State,  without  any  reference  to  the 
postotfice  or  the  act  of  Congress,  because,  from  the  [946 
rature  of  our  government,  the  same  act  may  be  an 
offence  against  the  laws  of  the  United  States  and  also 
of  a   State,  and  be  punishable  in   both.     This  was 


Digiti 


ized  by  Google 


1008  COUKT    OF    APPEALS    OF    VIBOrNTA. 

1867.     considered  and  decided  in  the  case  of  Fax  v.  State  c^ 
Term.     Ohio^  5  How.  U.  S.  R.  410,  and  in  the  case  of  United 

"""; —  States  V.  Peter  Marigold^  9  How.  U.  S.  R.  560 ;  and 
Case,  his  punishment  in  one  sovereignty  is  no  bar  to  his 
punishment  in  the  other.  Yet,  in  all  civilized  coun- 
tries, it  is  recognized  as  a  fundamental  principle  of 
justice,  that  a  man  ought  not  to  be  punished  twice 
for  the  same  oflFence.  And  if  this  party  had  been 
punished  tor  the  larceny  in  the  State  tribunal,  the 
court  would  have  felt  it  to  be  its  duty  to  suspend 
sentence,  and  to  represent  the  facts  to  the  President, 
to  give  him  an  opportunity  of  ordering  a  nolle  prose- 
tjni  or  granting  a  pardon.  But  there  does  not  appear 
to  have  been  any  proceding  in  the  Stale  tribunals  or 
under  the  State  laws  to  punish  the  oflFence."  This 
language  is  strong  and  persuasive,  but  does  not 
attain  to  that  authority  and  obligation  which  attach 
to  the  judgment  of  a  court  of  final  resort.  Authori- 
ties to  the  contrary,  however,  abound,  and  especially 
on  the  point  on  which  this  case  turns,  namely,  that 
the  State  courts  cannot  take  jurisdiction  of  a  prosecu- 
tion for  an  oflFence  against  an  act  of  Congress,  or  for 
the  recovery  of  a  penalty  for  the  violation  of  the 
ponal  laws  of  the  United  States.  CcnnmonwealtJi  v. 
Feeley^  1  Va.  Cas.  321;  Jackson  v.  Rose^  2  Ibid.  34; 
United  States  v.  iMhrop^  17  Johns.  R.  4;  Haney  v. 
Sharp^  1  Dana's  R.  442:  State  v.  McBride,  1  Rice's 
So.  Ca.  R.  400;  Mattison  v.  Missouri^  3  Missouri  R. 
421,  &c. 

The  manner  in  which  this  question  is  stated  by  that 
eminent  jurist,  Chancellor  Kent,  shoyvs  the  inclination 
of  his  mind.  He  says:  *'and  here  the  enquiiy  natu- 
rally suggests  itself,  can  the  State  courts,  consistently 
with  those  decisions,  sustain   a  criminal  prosecution 

947]        for  forging  the  paper  of  the  Bank  of  the  United  States, 
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or  for  counterfeitioff  the  coin  of  the  United  States  ?     1867. 
These  are  cases  arising  under  acts  of  Congiess  declar-    '^rm/ 


ini?    the  offence.     The  State  courts  have  exercised  ~7T~ 
°  Jett's 

criminal  jurisdiction  over  these  offences  as  olfenoes  Case. 
against  the  State;  but  it  is  difficult  to  maintain  the 
jurisdiction  upon  the  doctrine  of  the  Supreme  Court 
of  Xew  York  in  the  case  of  Lathrop;  and  if  it  be  en- 
tertained, there  are  difficulties  remaining  to  be  defi- 
nitely cleared.  These  difficulties  relate  to  the  effect 
of  a  prosecution  in  one  jurisdiction  upon  the  juris- 
diction of  the  concurrent  court,  and  to  the  effect  of 
the  executive  power  of  pardon  of  the  crime  under 
one  government,  upon  the  claim  of  concurrent  juris- 
diction."    1   Kent's  Com.  404.  (marg.) 

Amid  this  conflict  of  authorities  upon  the  matter  of 
constitutional  construction,  where  I  owe  something  to 
my  own  convictions,  however  humble,  1  feel  at  liberty 
to  adopt  the  reasoning  and  conclusion  most  consistent 
with  the  views  I  have  obtained  from  patient  study  and 
careful  examination.  Convinced  as  I  am  of  the  re- 
pugnancy of  this  doctrine  of  a  dual  jurisdiction  and 
punishment  of  the  same  act  to  the  frame  of  our  com- 
plex government,  the  orderly  and  harmonious  work- 
ing of  all  its  parts,  the  co-ordinate  efficiency  and  ac- 
.  tion,  without  jostling,  of  its  different  sets  of  courts, 
and  above  all,  to  the  constitutional  prohibition  of  two 
arraignments  for  the  same  offence,  I  am  constrained, 
though  vvith  extreme  reluctances  and  diffidence,  to 
express  my  dissent,  however  unimportant,  and  to  de- 
clare myself,  for  the  reasons  given,  for  a  reversal  of 
the  judgment  below. 

JoYNEs,  J.     The  plaintiff  in  error  was  prosecuted 
and  convicted  under  the  statute  (Code  ch.  193,  §  3, 
p.  797,)  for  the  offence  of  uttering  and  attempting  to 
Vol.  XVIII — 127 
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1867.     employ  as  true  a  forged  bank  note,  purporting  to  be 
^^m^  a  note  of  one  of  the  national  banks  of  Philadelphia, 
—j— —  It  was  objected,  on  a  raotion  to  arrest  the  judgccent, 
Case,     that  the  courts  of  the  State  have  no  jurisdiction  to 
*      I        entertain  a  prosecution  for  that  offence.     The  reason 
assigned  is,  that  tbe  utterin*^  a  forged  note  of  a  na- 
tional bank  has,  by  the  act  of  Congress  under  which 
those  banks  have  been  established,  been  declared  to 
be  an  offence  against  the  United  States;  and  that,  by 
the  provisions  of  the  act  of  Congress  passed  September 
24,  i789,  known  as  the  Judiciary  act,  the  courts  of 
the  United  States  have  exclusive  cognizance  of  that 
offence. 

The  judiciary  act  of  1789,  section  11,  provides  that 
the  Circuit  Courts  of  the  United  States  ''shall  have 
exclusive  cognizance  of  all  crimes  and  offences  cogni- 
zable under  the  authority  of  the  United  States,"  un- 
less the  laws  of  the  United  States  otherwise  direct. 
The  argument  is,  that  when  Congress  declares  any 
act  to  be  an  offence  against  the  United  States,  and 
provides  for  its  punishment  as  such  it  is  not  competent 
for  the  court  of  a  state  to  entertain  a  prosecution 
founded  upon  the  same  act  under  the  law  of  a  State 
making  it  an  offence  against  the  State,  unless  the  ex- 
press consent  of  Congress  has  been  given  for  that  pur- 
pose. Congress  has  not  given  such  consent  in  respect 
to  the  offence  of  uttering  forged  notes  of  the  national 
banks. 

The  act  described  in  the  indictment  is  simply  a 
cheat  practiced  or  attempted  by  one  citizen  of  Vir- 
ginia upon  another,  by  means  of  a  forged  paper  pur- 
porting to  be  a  bank  note.  Whether  the  forged  paper 
by  which  such  a  cheat  is  effected  or  attempted,  purports 
to  be  the  note  of  a  State  bank  or  the  note  of  a  national 
bank,  the  offence  pertains  equally  to  those  matters  of 
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internal  police  which,  by  the  acknowledged  theory  of     1867. 
our  institutions,  belong  generally  to  the  jurisdiction  of    xera!^ 
the  States.     This  jurisdiction  of  the  States  constitutes  — 

a  cardinal  feature  of  uur  system  of  government.  Case. 
VVhether,  in  respect  to  the  particular  offence  described 
in  the  indictment,  it  is  suspended  and  displaced  by  the 
paramount  jurisdiction  of  the  United  States,  is  the  [949 
question  now  before  us.  It  is  a  grave  and  important 
questicn.  It  involves  the  relative  rights  and  powers 
ot  the  State  and  Federal  governments,  and  the  rights 
and  liabilities  of  a  citizen  in  respect  to  both.  And  it 
is  also  a  question  of  practical  importance.  The  au- 
thorities of  the  State  are  dispersed  throughout  all 
parts  of  the  Commonwealth;  and  it  is  reasonable  to 
suppose  that  the  detection  and  punishment  of  this 
class  of  oBfences  will  be  more  eflfectually  secured  by 
them  than  they  can  be  if  confided  only  to  the  authori- 
ties of  the  United  States,  which  are  few  in  number, 
and  confined  to  a  few  localities.  If,  however,  the 
jurisdiction  over  this  class  of  offences  belongs  exclu- 
sively to  the  United  States,  we  ought  not  to  usurp  it, 
and  have  no  disposition  to  do  so.  If,  on  the  other 
hand,  it  belongs  to  the  State,  we  have  no  right  to 
surrender  it.  In  the  language  of  the  Supreme  Court: 
**The  duties  cf  this  court  to  exercise  jurisdiction  where 
it  is  confened,  and  not  to  usurp  it  where  it  is  not 
conferred,  are  of  equal  obligation.  The  constitution, 
therefore,  and  the  law  are  to  be  expounded  without  • 

leaning  the   one   way  or  the  other."     Bank  of  the 
United  States  v.  Deveaux^  5  Oranch  K.  87. 

It  is  not  necessary  in  this  case  to  consider  at  large 
the  construction  of  section  2,  article  3,  of  the  consti- 
tution of  the  United  States  in  relation  to  the  judicial 
power,  or  the  cases  in  which  the  jurisdiction  of  the 
courts  of  the  United  States  is  exclusive,  or  those  in 
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1867.     which  a  concurrent  jurisdiction  may  be  exercised  bv 

^T^.^  the  courts  of  the  seveial  States.     The  rules  by  which 

T  ,,,      these  two  classes  of  cases  are  to  be  discnmmated  do 
Jett  8  .  . 

Case,  not  appear  to  be  precisely  determined  by  the  decisions 
of  the  Supreme  Court,  as  may  be  seen  from  the  case 
of  The  Moses  Taylor^  decided  at  the  last  term  of  that 
court,  and  reported  in  4  Wail.  U.  S.  R.  411.  That 
case,  however,  affirms  it  to  be  a  general  rule,  that 
while  the  judicial  power  of  the  United  Statf^  is,  in 

950]  some  cases,  unavoidably  exclusive  of  all  State  autho- 
rity, it  may  be  made  so  in  all  others,  at  the  election 
of  Congress. 

It  cannot  be  questioned  that  the  class  cf  offences  to 
which  that  now  before  us  belongs,  was  within  the 
jurisdiction  exercised  by  the  States  before  the  adop- 
tion of  the  Federal  constitution.  The  jurisdiction 
over  this  class  of  oflfences  still  belongs  to  the  l^tates, 
unless  thoy  surrendered  or  lost  it  in  the  formation  of 
that  constitution.  To  show  tbai  they  did  so,  it  is 
not  enough,  according  to  the  acknowledged  rule  of 
construction,  to  show,  that  jurisdiction  over  the  same 
class  of  offences  was  granted  to  the  United  States  by 
the  constitution.  To  deprive  the  States  of  an  autho- 
rity or  jurisdiction  which  they  had  before  the  adop- 
tion of  the  constitution  there  must  be  either  an  express 
grant  of  exclusive  authority  or  jurisdiction  over  the 
same  subject  or  class  of  cases  to  the  United  States; 

•  or  there  must  be  a  granl  of  authority  or  jurisdiction 

to  the  United  btates  not  in  terras  exclusive,  and  an 
express  prohibition  against  the  exercise  of  like  autho- 
rity or  jurisdiction  by  the  Slates;  or  there  must  be 
authority  or  jurisdiction  granted  to  the  United  States, 
to  which  a  similar  authority  or  jurisdiction  in  the 
States  would  be  absolutely  and  totally  contradictory 
and   repugnant.     Federalist  No.   32;  Ibid.   No.    82; 
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Houston  V.  Moore^  5  Wheat.  R.  1 ;  1  Kent  Com.  400 ;     1867. 
Story  on  Const.  §§  436-447.  ^e^"^ 

In  the  present  case  there  is  no  express  grant  of  ex-  ,  , 
elusive  jurisdiction  to  the  United  States,  nor  any  ex-  Case, 
press  prohibition  to  the  States.  If,  therefo'^e,  the 
States  have  lost  their  ancient  jurisdiction  over  any 
offence  of  this  class,  it  must  be  because  jurisdiction 
over  the  offence  has  bee»i  given  to  the  United  States, 
to  which  a  like  jurisdiction  in  the  States  would  be 
^wholly  contradictory  and  repugnant. 

Congress  having,  as  must  be  assumed,  authority  to 
establish  the  system  of  national  banks,  had  the  autho-  [951 
rity  to  protect  their  circulation  from  being  discredited 
by  counterfeits,  in  order  tc  secure  the  usefulness  of  the 
system.  When,  therefore,  the  forged  note  employed 
in  effecting  a  cheat  purports  to  be  the  note  of  a  na- 
tional bank.  Congress  has  a  right  to  declare  the  act 
of  uttering  or  attempting  to  pass  such  a  note  to  be  an 
offence  against  the  United  States;  and  has  accordingly 
done  so.  Literally  speaking,  the  act  of  Cont^ress  and 
the  statute  of  the  State  punish  the  same  identical  act, 
namely,  the  act  of  uttering  or  attempting  to  pass  as 
true  the  forged  note.  But  the  two  statutes  aim  at 
the  accomplishment  of  different  objects;  the  authority 
under  which  they  were  enacted  is  derived  from  differ- 
ent sources,  and  though  the  offence  which  each  of 
them  punishes  is  comprised  in  one  and  the  same  act, 
there  is  really  an  essential  difference  in  the  character 
o^  the  two  offences. 

There  is  nothing  peculiar  in  respect  to  the  law  of 
the  State,  as  to  the  offence  now  in  question,  to 
render  the  jurisdiction  of  the  State  courts  under  the 
law  of  the  State  incompatible  with  that  of  the  Federal 
courts  under  the  act  of  Congress,  if  it  would  not  be  so 
upon  general   principles  in  all  cases  whatever.     The 
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1867.     law  of  the  State  is  in  entire  harmony  with  the  act  of 
Term/  Congress,  and  seeks,  though  for  different  reasons,  and 
—  in  pursuance  of  a  different  policy,  to  effect  the  same 
Case,     object,  to  wit,  ^e  suppression  of  counterfeits. 

A  conflict  of  juiisdiction  between  the  Federal  and 
State  courts  may  occur  under  different  circumstances. 
Thus,  an  act  of  Congress  and  the  statute  of  a  State 
may  declare  the  same  identical  act  to  be  an  offence: 
as,  for  example,  the  act  of  counterfeiting  the  coin,  or 
the  act  of  uttering  and  passing  counterfeit  coin.  In 
other  cases  tne  act  of  Congress  and  the  law  of  the 
State  are  aimed  at  different  offences,  but  in  doing  an 
act  prohibited  by  the  act  of  Congress*  the  offender 
952 1  also  does  an  act  prohibited  by  the  law  of  the 
State.  For  instance,  a  party  may  commit  the  offence 
of  robbing  the  mail,  and  commit,  at  the  same  time, 
the  offence  of  assault  and  battery.  In  the  discussions 
to  which  this  subject  has  given  rise,  these  and  prob- 
ably other  distinctions  have  been  claimed  to  make  a 
difference  in  the  principle  governing  the  cases.  At 
an  early  period  after  tlie  adoption  of  the  constitution^ 
an  eminent  jurist  expressed  the  opinion,  that  a  man 
could  not,  by  doing  any  one  act,  violate,  at  the  same 
time,  the  laws  of  the  United  States  and  the  laws  of 
any  one  of  the  States,  and  that  where  a  party  in  the 
course  of  doing  an  act  which  violates  a  law  of  the 
United  States,  also  does  an  act  which  violates  the 
law  of  a  State,  he  really  commits  but  one  offence,  and 
that  the  offence  against  the  United  States;  on  the 
ground  that  the  greater  crime  includes  and  swallows 
up  the  less.  Letter  of  Judge  Chase  to  the  Governor 
of  Maryland,  October  6,  1794.  Journal  of  Jurisprn- 
dence,  262.  An  able  writer  at  a  much  more  leceni 
period  (1845,)  advocated  a  similar  view  in  respect  to 
certain  offences,  on  the  ground  that  an  offence  against 
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one  state  ought  to  be  considered  as  merged  in  an     1867. 
offence  against  all  the  States.     4  Am.  Law  Magazine,    Term. 
318   (334-340).     Others,    while   admitting   that   the    j^^^,^ 
same  act  may  be  declared  an  offence  both  by  act  of    Case. 
Congress  and  by  State  law,  and  punished  under  either 
one,  have  contended  that  a  judgment  of  conviction  or 
acquittal  under  either  one  may  be  pleaded  in  bar  of  • 
a  prosecution  under  the  other,  and  that,  according  to 
the  rules  of  comity  which  prevail  between  concurrent 
jurisdictions,  the  one  which  first  attaches  should  be 
allowed  to  proceed  to  judgment.     Per  Washington,  J. 
TIouMon  V.  Moore^  5  Wheat.  R.  I  ;  Rawle  on  Consti- 
tution, 205,  206. 

Others  again  have  contended,  as  a  general  proposi- 
tion, that  when  any  act  has  been  declared  by  Congress 
to  be  an  offence  against  the  United  States,  it  is  incom- 
patible and  repugnant  for  a  State  Legislature  to  de-        ^953 
clare  the  same  act  to  be  an  offence  against  the  State. 

This  has  been  maintained  chiefly  on  the  ground 
that  the  offender  would  thereby  be  exposed  to  be 
twice  punished,  or  twice  put  in  jeopardy,  for  the  same 
offence.  This  view  was  maintained  by  the  Supreme 
Court  of  Missouri  in  the  case  of  Mattison  v.  The  Siate^ 
3  Missouri  R.  421 ;  and  by  Mr.  Justice  McLean,  in 
the  two  cases  hereafter  cited  from  5  Howard  and  14 
Howard. 

The  conflict  and  variety  of  opinions  on  this  subject 
may  be  further  seen  by  reference  to  the  following 
cases:  State  v.  Antonio^  3  Brevard  R.  562;  State  v. 
Tutt^  2  Bailey  R.  44;  Commonwealth  v.  Fuller^  8 
Mete.  R.  313;  State  v.  Wells,  2  Hill  S.  U.  R.  687; 
State  V.  Harlan,  1  Dougl.  Mich.  R.  207;  Rouse  y. 
State,  4  Georgia  R.  136;  HendricFs  case,  5  Leigh 
709. 

I  have  made  this  brief  allusion  to  some  of  the  con- 
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1867.  flicting  views  which  have  been  entertained  on  this 
Term.  Subject,  in  order  to  show  the  confusion  and  perplexity 
J  , —  in  which  it  has,  until  recently,  been  involved,  and  the 
Case,  impoitance  and  valae  of  the  decisions  of  the  Supreme 
Court  to  which  I  shall  now  refer. 

The  first  of  the  cases  alluded  to  is  that  of  Foj-  v. 
State  of  Ohio,  5  How.  IJ.  S.  R.  410,  decided  in  1S47. 
The  precise  question  in  that  case  was,  whether  the 
State  of  Ohio  had  authority  to  provide  by  law  for 
punishing  the  oflfence  of  passing  counterfeit  coin. 
The  case  was  very  fully  and  atly  argued.  Mr.  Jus- 
tice McLean  was  of  opinion,  that  such  a  power  could 
not  be  exercised  by  Ohio,  because  it  would  be  incom- 
patible 'with  he  exercise  of  the  same  power  by  the 
United  States;  which  he  thought  clearly  existed.  But 
all  the  other  judges  concurred  in  holding  that  the 
State  possessed  the  power. 

There  are  some  expressions  in  the  opinion  in  that 
case,  which  throw  doubt  upon  the  power  of  Congress 
95 i]  to  provide  for  punishing  the  oflFence  of  passing  cCiUn- 
terfeit  coin.  But  the  case  was  not  put  on  that 
ground,  and  subsequent  parts  uf  the  opinion  affirin 
the  right  of  the  State  to  provide  for  punishing  the  act 
of  passing  counterfeit  coin,  as  an  offence  agaicst  the 
State,  even  though  Congress  should  provide,  and  have 
the  right  to  do  so,  for  punishing  it  as  an  offence 
against  the  United  States.  The  court  further  held, 
that  if  the  party  should  be  punished  twice  for  the 
same  act,  he  could  not  complain  that  th»3  fifth  article 
of  the  amendments  to  the  constitution  had  been  vio- 
lated, which  provides  that  no  person  shall  be  subject, 
for  the  same  offence,  to  be  twice  put  in  jeopardy  of  life 
or  limb;  but  that,  in  point  of  fact,  the  benignant 
spirit  in  which  both  the  State  and  Federal  systenc  s  are 
administered,  would  preclude  all  danger  of  such  doable 
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convictioDS,  unless  it  might  be  in  cases  of  special  enor-     1867. 
mity,  or  demanding  unusual  rigor.  Term.^ 


In  United  States  v.  Marigold ^  9  How.  U.  S.  R.  560, 

J6tt  8 

it  was  held  that  Congress  had  the  power  to  protect  the  Case, 
coin  by  providing  for  the  punishment  of  persons  who 
bring  counterfeit  coin  into  the  United  States  with  in- 
tent to  pass  it,  and  also  for  the  punishment  of  persons 
who  utter  and  pass  any  such  counterfeit  coin.  The 
court  expressly  reaffirms  what  it  was  said  was  laid 
down  in  Fox  v.  State  of  Ohio^  *'with  a  view  of  avoid- 
ing conflict  between  the  State  and  Federal  jurisdic- 
tions," namely,  '*that  the  same  act  may,  as  to  its 
character  and  tendencies,  and  the  consequences  it  in- 
volves, constitute  an  offence  against  both  the  State 
and  Federal  governmentrf,  and  may  draw  to  its  com- 
mission the  penalties  denounced  by  either,  as  appro- 
priate to  its  character  in  reference  to  each. 

The  same  principle  was  again  aiBrmed  in  Moore  v. 
People  of  Illinois^  14  How.  U.  S  R.  13.  That  was  an 
indictment  in  a  court  of  the  State  of  Illinois,  under  a 
statute  of  that  State,  for  harboring  a  fugitive  slave,  it 
was  contended  that  the  statute  of  the  State  was  void 
because  it  provided  for  the  punishment  of  the  same  act 
for  which,  by  the  act  of  Congress  of  1793,  the  offender 
was  subjected  to  a  penalty  of  $500,  to  be  recovered 
by  the  owner  of  the  slave;  and  that  so  the  party  would 
be  subject  to  a  double  punishment  for  the  same  offence. 
The  court  held,  that  the  two  statutes  did  not  provide 
for  the  punishment  of  the  same  identical  acts;  but 
that  even  if  they  had  done  so,  the  consequences  in 
sisted  on  would  not  have  followed.  The  language  cf 
the  court  on  this  point  is  very  clear  and  emphatic. 
'^ But  admitting,"  said  the  court,  *'that  the  plaintiff 
in  error  may  be  liable  to  an  action  under  the  act  of 
Congress  for  the  same  acts  harboring  and  preventing 
Vol.  XVIII— 128 
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1867.  tho  owner  from  retaking  his  slave,  it  does  not  follow 
Tenn.     ^^^^  ^^  would  be  twice  punished  for  the  saroe  offence. 

■~r--- —  An  offence,  in  its  legal  signification,  means  the  trans- 
Case,  gression  of  a  law.  A  man  may  be  compelled  to  make 
reparation  in  damages  to  the  injured  party,  and  be 
liable  also  to  punishment  for  a  breach  of  the  pubUc 
peace  in  consequence  of  the  same  act;  and  may  be 
said,  in  common  parlance,  to  be  twice  punished  for 
the  same  offence.  Every  citizen  of  the  United  States 
is  also  a  citizen  of  a  State  or  Territory.  He  may  be 
said  to  owe  allegiance  to  two  sovereigns,  and  may  be 
liable  to  punishment  for  the  infraction  of  the  laws  of 
either.  The  same  act  may  be  an  offence  [under]  or 
transgression  of  the  laws  of  both.  Thus  an  assault 
upon  the  Marshal  of  the  United  States,  and  hindering 
him  in  the  execution  of  legal  process,  is  a  high  offence 
against  the  United  States,  for  which  the  perpetrator 
is  liable  to  punishment;  and  the  same  act  may  be  also 
a  gross  breach  of  the  peace  of  the  State,  a  riot,  assault, 
or  murder,  and  subject  the  same  person  to  punish- 
ment under  the  State  laws,  for  a  misdemeanor  or 
felony.  That  eitner  or  both  may,  if  they  see  fit 
punish  such  an  offender,  cannot  be  doubted.     Yet  it 

956]  cannot  be  truly  averred  that  the  offender  has  been  twice 
punished  for  the  same  offence,  but  only  that  by  one 
act  he  has  committed  two  offences,  for  each  of  which 
he  is  justly  punishable.  He  could  not  plead  the  pan- 
ishmeot  by  one  in  bar  to  a  conviction  by  the  other; 
consequently  this  couit  has  decided,  in  Fox  v.  Th* 
State  of  OhiOj  that  a  State  may  punish  the  offence  of 
uttering  or  passing  false  coin,  as  a  cheat  or  fraud 
practiced  on  its  citizens;  and  in  the  case  of  the  Cnifed 
States  V.  Marrigold,  that  Congress,  in  the  proper  ex- 
ercise of  its  authority,  may  punish  the  same  act  as  an 
offence  against  the  United  States.' 
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This  case  was  decided  in  1852,  since  which  time  the     1867. 
question  does  not  appear  to  have  been  raised  in  the    Term/ 
Supreme  Court.  "TT.^ 

In  the  case  of  United  States  v.  Amy^  a  slave  prose-  Case. 
cuted  for  the  oflFence  of  robbing  the  mail,  and  tried 
in  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  before  Chief  Justice 
Taney  and  Judge  Ilaly burton,  at  May  term,  1859, 
the  Chief  Justice  laid  down  the  very  same  principles 
in  very  strong  terms  as  the  clear  and  settled  law.  He 
said:  ''In  maintaining  the  pov^er  of  the  United 
States  to  pass  this  law  [punishing  a  slave  by  imprison- 
ment for  robbing  the  mail]  it  is,  however,  proper  to 
say,  that  as  these  letters  with  the  money  in  them 
were  stolen  in  Virginia,  the  party  might  undoubtedly 
have  been  punished  in  the  State  tribunals,  according 
to  the  laws  of  the  State,  without  any  reference  to  the 
postoffice  or  the  act  of  Congress;  because,  from  the 
nature  of  our  government,  the  same  act  may  be  an 
offence  against  the  laws  cf  the  United  States  and  also 
of  a  State,  and  be  punishable  in  both.  This  was  con- 
sidered and  decided  in  the  Supreme  Court  of  the 
United  States  in  the  case  of  Fox  v.  State  of  Ohio^  and 
in  the  case  of  United  States  v.  Marrigol/l^  and  the 
punishment  in  one  sovereignty  is  no  bar  to  his  punish- 
ment in  the  other.'' 

''Yet,  in  all  civilized  countries,  it  is  recognized  as  1^957 
a  fundamental  principle  of  justice  that  a  man  ought 
not  to  be  punished  twice  for  the  same  offence.  And 
if  this  party  had  been  punished  for  the  larceny  in  the 
State  tribunal,  the  court  would  have  felt  it  to  be  its 
duty  to  suspend  sentence,  and  to  represent  the  facts 
to  the  President,  to  give  him  an  opportunity  of  order- 
ing a  tw^ZZ^  jr^r^^^^^/wi  or  granting  a  pardon.''  Bich- 
mond  Law  Journal,  July,  1859,  pp.  201,  202. 


Digiti 


ized  by  Google 


1020  COURT    OV    APPEALS    OF    VIRGINIA. 

1867.         These  principles  must  be  regarded  as  the  settled 
^^erm!^  doctrine  of  the  Supreme  Court.     They  ought  to  set 


~r-~; —  at  rest  the  disputed  questions  to  which  they  apply. 
Case.  They  appear  to  lue  to  bo  reasonable  ana  jnst.  But  if 
I  thought  otherwise,  I  should  feel  no  hesitation  in 
•  yielding  to  the  decisions  of  the  Supreme  Court  on  a 

question  of  this  character  as  authority  binding  npon 
me.  They  are  in  conformity  with  the  decision  of  the 
General  Court  of  Virginia  in  Hendrick'*!  ca^e^  5  Leigh 
707.  That  was  a  prosecution  for  passing  a  forged 
check  purporting  to  be  a  check  of  the  cashier  of  the 
bank  of  the  United  States.  In  delivering  the  opinion 
of  the  court.  Judge  Daniel  said:  ''It  was  urged  by 
the  prise  ner's  counsel,  that;  the  judgm<3nt  ought  to 
have  been  arrested  on  the  ground  that  the  courts  of 
Virginia  ought  not  to  punish  criminally  any  forgery 
of  the  noteg,  bills  or  checks  of  or  upon  the  bank  of 
the  United  States,  because  this  is  an  offence  punish- 
able by  the  courts  of  the  United  States;  and  ii  a  State 
court,  which  cannot  oust  the  courts  of  the  United 
States  of  their  jurisdiction,  should  proceed,  it  might 
happen  that  a  man  might  be  punished  twice  for  the 
same  offence.  The  answer  to  this  is,  that  the  law  of 
Virginia  punishes  the  forgery,  not  because  it  is  an 
offence  against  the  United  States,  but  because  it  is  an 
offence  against  this  Commonwealth,  committed  within 
its  limits,  and  the  punishment  of  it  is  designed  for  the 
protection  of  our  own  citizens.'' 

9:,8]  The  act  of  Congress  by  which  the  forging  of  checks, 

&c.,  of  the  Bank  of  the  United  States  was  made  pun- 
ishable as  an  offence  against  the  United  States,  con- 
tained a  provision  to  the  effect  that  nothing  therein 
should  prevent  the  courts  of  the  several  States  from 
taking  cognizance  of  the  same  acts  as  offences  under 
State  laws.     But  that  proviso  did  not,  as  is  conceded 
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on  all  hands,  confer  jurisdiction  upon  the  State  courts,      1867. 
and  is  immaterial  therefore  to  the  purpose  for  which  I    Tenn.^ 
now  cite  this  case.     The  only  efifect  plaimed  for  such  ^~r77, — 
a  proviso,  as  we  shall  see  hereafter,  is,  that  it  relin-     Case, 
quishes,  as  to  the  paiticuiar  class  of  offences,  the  ex- 
clusive jurisdiction  of  the  courts  of  the  United  States 
under  the  provisions  of  the  preceding  act,  and  allows 
the  courts  of  the  State  to  exercise  a  jurisdiction  which 
they  might  have  exercised  if  not  prohibited   by  the 
grant  of  exclusive  jurisdiction  to  the  courts  of  the 
United  States  by  the  judiciary  act.  ^ 

This  Ggse,  therefore,  and  every  other  which  holds 
that  a  prosecution  may  be  maintained  in  a  State  court, 
under  a  State  law,  for  the  oflfence  of  counterfeiting 
the  coin,  or  for  passing  counterfeit  coin,  or  for  any 
other  ofience  against  the  coin  provided  for  by  act  of 
Congress,  or  for  the  oflfence  of  forging  a  note  or  check 
of  the  Bank  of  the  United  States,  or  of  passing  such 
forged  note  or  check,  is  an  authority  for  the  proposi- 
tion which  I  have  been  maintaining,  that  there  is  no 
incompatibility  or  repugnance  between  the  jurisdic- 
tion of  the  courts  of  the  United  States  to  punish  a 
man  for  a  particular  act,  as  an  offence  against  the 
ITnited  States  under  an  act  of  Congress,  and  the  juris- 
diction of  the  courts  of  a  State  to  punish  the  same 
man  for  the  same  act,  as  an  oflfence  against  tbe  State 
under  the  laws  of  the  State.  The  cases  of  this  sort 
are  numerous,  and  many  of  them  are  cited  in  a  former 
part  of  this  opinion. 

I  do  not  see  how  the  allowance  of  such  a  concur- 
rent jurisdiction  to  the  State  courts  can  lead  to  any 
collision  between  them  and  the  Federal  courts,  unless  [959 
it  should  arise  fiom  the  disregard  of  the  rule  of  comity 
which  prevails  between  concurrent  jurisdictions,  that 
the  one  which  first  takes  cognizance  of  a  subject  mat- 
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1867.     ter  shall  be  allowed  to  proceed  without  interference 

Term/  ^7  ^^^  other.     Taylor  ds  al  \,  Carryl^  20  How.  U.  S. 

-7-"—  R.  583;  Freeman  v.  Howi&al,  24  How.  U.  S.  R,  450. 
Jett'8 

Case.  Such  a  concurrent  jurisdiction  has  long  been  exercised 
in  respect  to  certain  classes  of  criminal  acts,  and  I  am 
not  aware  that  it  has  led  to  any  such  collision.  We 
must  suppose  that  the  Federal  and  State  authorities 
will  be  exercised  iu  good  faith,  without  jealousy,  and 
with  a  view  to  the  general  good.  So  exercised,  there 
need  be  no  sort  of  conflict  between  them.  But  if 
thefe  should  be  more  ground  than  I  think  really  exists 
to  apprehend  such  a  collision,  it  would  only  present 
an  instance  of  those ''occasional  interference'"  spoken 
of  in  the  Federalist^  which  are  no  ground,  in  the  ab- 
sence of  absolute  incompatibility  and  repugnance,  for 
ousting  the  States  of  an  authority  which  they  exer- 
cised before  the  formation  of  the  constitution.  No.  32. 
I  do  not  think  there  is  any  solid  ground  for  the  ob- 
jection that  this  doctrine  would,  in  its  practical  work- 
ing, lead  to  injustice  and  oppression,  by  subjecting 
offenders  to  double  punishment  for  the  same  act.  We 
must  suppose  that  the  criminal  laws  will  be  admin- 
istered, as  they  should  be,  in  a  spirit  of  justice  and 
benignity  to  the  citizen,  and  that  those  who  are  en- 
trusted with  their  execution  will  interpose  to  protect 
offenders  against  double  punishment,  whenever  their 
interposition  is  necessary  to  prevent  injustice  or  op- 
pression; and  that  if,  in  any  case,  they  should  fail  to 
do  so,  the  wrong  will  be  redresscjd  by  the  pardoning 
povver.  We  may  safely  assume  that  there  will  be  no 
cases  of  double  punishment  hereafter,  as,  1  presume, 
there  have  been  none  heretofore,  except,  perhaps,  in 
cases  of  great  enormity,  or  in  cases  attended  by  sume 
960]  peculiar  circumstances,  in  which  the  ends  of  justice 
could  not  be  otherwise  secured. 
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It  is  said  that  the  security  thus  aflForded  to  the  lib-     1867. 
erty  of  the  citizen  is  altogether  too  precarious.     But    Term/ 
it  is  not  more  so  than  in  any  other  case  where  no  ab-  — 

solute  rule  has  been  prescribed,  which  is  to  govern  in  Case, 
all  cases.  Whenever  a  power  is  bestowed  which  may 
be  exercised  or  not  exercised,  according  to  the  dis- 
cretion of  the  court,  or  where  the  manner  or  extent 
of  its  exercise  depends  on  the  discretion  of  the  court, 
injustice  may  be  done  by  an  abuse  of  the  discretion; 
and  it  may  not  be  possible  to  prevent  or  correct  it. 
The  law  in  every  such  case  confides,  of  necessity,  in 
the  integrity  and  justice  of  the  courts. 

It  must  be  remembered,  however,  that  these  objec- 
tions to  ihe  practical  consequences  of  allowing  such  a 
concurrent  jurisdiction  to  the  State  courts,  if  well- 
founded,  do  not  afford  a  conclusive  argument  against 
the  existence  of  the  jurisdiction.  They  could,  at 
most,  only  turn  the  scale,  if  the  argument,  on  the 
other  grounds,  left  the  question  in  doubt. 

1  conclude,  therfore,  that  there  is  nothing  in  the 
relation  between  the  State  and  Federal  governments, 
or  in  the  nature  of  the  jurisdiction  itself,  which  makes 
the  jurisdiction  of  the  courts  of  the  United  States  to 
punish  the  act  of  passing  a  forged  note  of  a  National 
Bank  as  an  oflfence  against  the  United  States,  neces- 
sarily exclusive  of  the  jurisdiction  of  the  State  rjourts 
to  punish  the  same  act  as  an  otfence  against  the  State. 
It  remains  to  consider  whether  it  has  been  made  so 
by  act  of  Congress. 

As  I  have  said  before,  the  offence  in  this  case  be- 
longs to  a  class  over  which  the  States  and  their  courts 
exercised  jurisdiction  before  the  adoption  of  the  Federal 
constitution.  IIow  far  it  is  competent  for  Congress 
to  prohibit  the  State  courts  from  exercising  jurisdic- 
tion, under  State  laws,  over  any  such  class  of  criminal       [961 
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1867.     acts,  by  ^ving  exclusive  cognizance  of  them  to  the 
Term/  Courts  of  the  United  States,  has  not  been   determined 


"7"  bv  the  Supreme  Court;  and  it  is  not  necessary  for  me 
Case,  to  express  an  opinion  on  the  question.  This  question 
was  not  in  the  mind  of  the  court  when  it  was  said  in 
Martin  \.  Hunter's  lessee,  1  Wheat  R.  304,  (337,) 
and  in  The  Moses  Taylor,  4  Wall.  U.  S.  R.  411, 
'*that  the  judicial  power  of  the  United  States  is  una- 
voidable, in  some  cases,  exclusive  of  all  Stat«  autho- 
rity, and  in  all  others  may  be  made  so  at  the  election 
of  Congress.  '  This  is  evident  from  the  context  of 
this  passage  in  the  former  case.  The  court  had  just 
adverted  with  approbation  to  an  argument  which  had 
been  urged,  that  it  is  imperative  on  '* Congress  to  vest 
all  the  judicial  power  of  the  United  States  in  the 
shape  of  original  jurisdiction,  in  ttie  supreme  and  in- 
ferior courts  created  under  its  own  authority."  And 
immediately  after  the  passage  above  quoted,  and 
showing  its  meaning,  are  the  following  passages:  *'Nc 
part  of  the  criminal  jurisdiction  of  the  United  States 
can,  consistently  with  the  constitution,  be  delegated 
to  State  tribunals.  The  admirality  and  maratime 
jurisdiction  is  of  the  same  exclusive  cognizance;  and 
it  can  only  be  in  those  cases  where,  previous  to  the 
constitution,  State  tribunals  possessed  jurisdiction  in- 
dependent of  national  authority,  that  they  can  now 
constitutionally  exercise  a  concurrent  jurisdiction. 
Congress  throughout  the  judicial  act,  and  particularly 
in  the  ninth,  eleventh  and  thirteenth  sections,  has 
legislated  upon  the  suppositon,  that  in  all  the  cases 
to  which  the  judicial  power  of  the  United  States  ex- 
tended, they  might  rightfully  vest  exclusive  jurisdic- 
tion in  their  own  courts." 

The  opinion  of  Mr.  Justice  Washington  in  Houston 
V.  Moore,  5  Wheat  R.  i,  is  relied  upon  by  the  counsel 
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for  the  plaintiff  in  error,  to  sustain  the'  proposition,     1867. 

October 

that  Congress  may  thus  exclude  the  jurisdiction  of  the    Term. 
State  courts  under  State  laws;  and  that  it  did  so  by     j   . , 
the  provision  of  the  judiciary  act  giving  to  the  courts     Case. 
of  the  United  States  exclusive  cognizance  of  all  crimes       L 
and  oflfences  cognizable  under  authority  of  the  United 
States,  unless  otherwise  provided  by  that  act,  or  by 
some  other  act  of  Congress;  so  that  the  express  con- 
sent of  Congress  was  necessary   to  enable  the  State 
courts  to  exercise  jurisdiction  under  State  laws,  over 
acts  declared  by  Congress  to  be  offences  against  the 
United  States. 

It  does  not  appear  to  what  extent  the  views  in  ques- 
tion received  the  concurrence  of  the  other  judges,  one 
of  whom  declared  in  his  opinion,  that  the  views  of  the 
judges  composing  the  majority,  coincided  in  but  one 
thing,  namely :  that  there  was  no  error  in  the  judg- 
ment appealed  from,  and  that  no  point  whatever  was 
decided,  except  that  the  fine  was  constitutionally  im- 
posed upon  the  plaintiff  in  error.  Per  Johnson,  J., 
p.  47. 

The  single  opinion  of  this  eminent  judge,  however, 
is  entitled  to  great  weight,  and  deserves  further  con- 
sideration. 

It  must  be  observed  that  Mr.  Justice  Washington 
regarded  the  case  then  before  him  as  involving  the 
jurisdiction  of  the  State  courts  to  '^enforce  the  laws 
of  Congress,"  as  he  said  in  one  place;  or  as  he  said 
in  another  place,  to  "adjudicate  in  a  case  whicn  de- 
pends on  a  law  of  Congress  and  to  enforce  it. ' '  The  case 
before  us,  on  the  other  hand,  involves  the  question, 
whether  the  State  courts  can  take  jurisdiction  of  an 
offence  against  the  State  created  by  a  statute  of  the 
State. 

Houston,  in   that  case,  had  been  tried  by  a  court 
Vol.  xviii— 129 
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1867.     martial  of  the  State  of  Pennsylvania,  under  the  act  of 
Term/  ^^^^  State  passed  in  1814,  providing  that  o£Scers  and 
J    ,      privates  of  the  militia  neglecting  or  refusing  to  serve 
Case,     when  called  into  actual  service  in  pursuance  of  an 
order  or  requisition  of  the  President  of  the  United 
963]        States,  shall  be  liable  to  the  penalties  defined  in  the 
act  of  Congress  passed  February  28,  1795,  or  to  any 
penalty  which  may  have  been  prescribed  since  the 
date  of  that  act,  or  to  any  which  might  be  thereafter 
prescribed  by  any  law  of  the  United  States,  and  pro- 
viding for  the  trial  of  such  delinquents,  by  a  State 
court-martial,  &c.     The  learned  judge,  after  stating 
the  character  of  the  case  in  the  general  terms  above 
quoted,  says  that  "the  offence  to  be  punished  grows 
of  the  constitution  acd  laws  of  the  United  States,  and 
is,  therefore,  clearly  a  case  which  might  have  been 
withdrawn  from  the  concurrent  jurisdiction    of  the 
State  tribunals." 

Proceeding  to  consider  the  question  whether,  as 
Congress  has  not  given  exclusive  jurisdiction  to  courts- 
martial  deriving  their  authority  from  the  United 
States,  the  courts-martial  of  the  State  can  exercise 
jurisdiction,  the  learned  judge  refers  to  the  doctrine 
of  the  Federalist,  that  Congress  '*may  commit  the 
decision  of  causes  arising  upon  a  particular  regulation 
to  the  Federal  courts  only,  yet  that  in  every  case  in 
which  the  State  tribunals  should  not  be  expressly  ex- 
cluded by  the  acts  of  the  national  legislature,  they 
would,  of  ccurse,  take  cognizance  of  the  causes  to 
which  those  acts  might  give  birth."  The  judge  says 
that  he  perceives  no  objection  to  this  doctrine,  so  long 
as  the  power  of  Congress  to  withdraw  the  %vhole  or 
any  part  of  these  cases  from  the  jurisdiction  of  the 
State  courts  is,  as  ho  thinks  it  rcust  be,  admitted. 
This  part  of  the  opinion  has  no  reference  to  prose- 
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cations  in  the  State  courts  for  offences  against  the     1867. 
Stale  under  State  laws.     It  has  reference  to   cases    xerm.^ 
arising  under  acts  of  Congress,  and  affirms  the  right  ""T"."; 
of  the  State  courts  to  take  cognizance  of  them,  unless     Case, 
the  jurisdiction  of  the  courts  of  the  United  States  is 
made  exclusive.     This  is  sufficiently  obvious  from  the 
language  of  the  judge.     But  it  will  appear  perhaps 
even  more  clearly  from  the  eighty-second  number  of 
the  Federalist,  to  which  the  judge  refers. 

The  learned  judge  then  refers  to  the  practice  of  the  [904 
general  government  as  confirming  this  doctrine.  He 
cites  the  judiciary  act  as  showing  the  opinion  of  Con- 
gress, that  a  mere  grant  of  jurisdiction  generally  to 
the  courts  of  the  United  States  was  not  sufficient  to 
vest  the  exclusive  jurisdiction.  He  then  proceeds  as 
follows:  *'In  particular,  this  law  grants  exclusive 
jurisdiction  to  the  Circuit  Courts  of  all  crimes  and 
offences  cognizable  under  the  authority  of  the  United 
States,  except  where  the  laws  of  the  United  States 
should  otherwise  provide;  and  this  will  account  for 
the  proviso  in  the  act  of  the  24th  of  February,  1807, 
ch.  75,  concerning  the  forgery  of  the  notes  of  the 
Bank  of  the  United  States,  that  nothing  in  that  act 
contained  should  be  construed  to  deprive  the  courts  of 
the  individual  States  of  Jurisdiction,  under  the  laws 
of  the  several  States,  over  offences  made  punishable 
by  that  act.  A  similar  proviso  is  to  be  found  in  the 
act  of  the  21st  of  April,  1806,  ch.  49,  concerning  the 
counterfeiters  of  the  current  coin  of  the  United  States. 
It  is  clear  that,  in  the  opinion  of  Congress,  this  sav- 
infc  was  necessarv  in  order  to  authorize  the  existence 
of  concurrent  jurisdiction  by  the  State  courts  over 
those  offences,  and  there  can  be  very  little  doubt  but 
that  this  opinion  was  well  founded.  The  judiciary 
act  had  vested  in  the  Federal  courts  exclusive  jurisdic- 
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1867.     tioD  of  all  offences  cognizable  under  the  authority  of 
Totd/  ^t®  United  States,  unless  where  the  laws  of  the  United 


~7~r —  States  should  otherwise  direct.     The  States  could  not 

Jett's  

Case,     therefore,  exercise  a  concurrent  jurisdictioii  in  those 

cases,  without  coming  into  direct  conflict  with  the  act 
of  Congress.  But  by  these  savings  Congress  did  pro- 
vide, that  the  jurisdiction  of  the  Federal  courts  in  the 
specified  cases  should  not  be  exclusive;  and  the  con- 
current jurisdiction  of  the  State  courts  was  instantly 
restored  so  far  as,  under  State  authority,  it  could  be 
exercised  by  them." 

With  deference  to  the  authority  of  this  eminsnt 
065]  judge,  I  submit  that  this  reasoning  is  not  satisfactory. 
The  object  of  the  judiciary  act  was  to  establish  the 
judiciary  system  of  the  United  States,  and  to  regulate 
the  jurisdiction  of  the  courts  of  the  United  States,  as 
far  as  this  was  not  done  by  the  constitution.  In  re- 
spect to  crimes,  the  object  was  to  regulate  the  juris- 
diction of  those  courts  over  such  crimes  as  could  be 
prosecuted  and  punished  under  the  authority  of  the 
United  States.  It  was  thought  by  many,  and  doubt- 
less by  the  framers  of  that  act,  though  it  has  since  been 
settled  otherwise,  that  the  courts  of  the  United  States 
might  take  cognizance  of  offences  at  common  law. 
without  the  authority  of  an  act  of  Congress;  and 
hence  it  was,  I  apprehend,  that  they  used  the  general 
expression,  "cognizable  under  the  authority  of  the 
United  States."  But  the  courts  of  the  United  States 
could  not  take  cognizance  of  any  offence  that  was  not 
a  violation  of  some  law  of  the  United  States,  whether 
common  law  or  statute,  and  it  was  of  such  violations 
of  the  laws  of  the  United  States  that  exclusive  cogni- 
zance was  given  to  the  Circuit  courts,  unless  otherwise 
provided  by  law.  If  so  otherwise  provided,  the  jur- 
isdiction, of  the  Circuit  courts  thus  declared  to  be  ex- 
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elusive,  might  be  exercised  equally  by  the  courts  of     1867. 
the  States.     It  was  long  a  subject  of  contioversy  and    i^nn.' 
doubt  whether  Congress  might  not  thus  confer  juris-     ,     , 
diction  upon  the  courts  of  the  States  to  enforce  the     Case, 
laws  of  the  United  States.     See  Jackson  v.  Roae^  2 
Va.  Cas.  34;  1  Kent.  Cora.  401-405.     But  what  has 
this  tc  do  with  the  jurisdiction  of  the  State  courts  to 
punish  offences  against  State  laws,  even  though  the 
offences  consist  in  acts  declared  by  Congress  to  bo 
offences  against  the  United  States  ?     The  object  of 
this  act  of  Congress  had   no  reference  to   offences 
against  the  laws  of  the  States,  which  were  the  concern 
of  the  States,  and  not  of  the  United  States,  and  could 
not  be  made  cognizable  by  the  courts  of  the  United 
States.     It  was  no  part  of  the  object  of  that  \ct  to       [966 
regulate  the  jurisdiction  of  State  courts  under  State 
laws,   which   belonged  to  the  State  Legislatures,  and 
not  to  Congress;  and  the  act  raakes  no  reference  to 
State  courts,  except  to  say  when  they  may  and  when 
they  may  not  exercise  the  same  jurisdiction  that  is 
vested  in  the  courts  of  the  United  States. 

It  is  obvious  that  the  learned  judge  construed  the 
terms  **crimes  and  offences,"  in  the  eleventh  section 
of  the  judiciary  act,  as  signifying  the  acts  by  the  doing 
of  which  crimes  and  offences  are  committed.  In  this 
way  he  reaches  the  conclusion  that  the  act  of  Congress 
\ests  in  the  courts  of  the  Unitea  States  exclusive  cog- 
nizance of  those  acts;  and  I  apprehend  it  could  be 
reached  in  no  other  way.  But  this  is  not  the  proper 
sense  of  these  words.  A  crime  or  offence  is  the  trans- 
gression of  a  law;  and  the  same  act  may  constitute 
several  offences.  We  have  seen  that  the  same  act 
may  be  an  offence  against  the  United  States,  and  at 
the  same  time  an  offence  against  the  State.  So  the 
same  act  may  constitute  several  offences  against  the 
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1867.     laws  of  the  State;  of  which  numerous  illustrations  are 

Term.^  collected  in  2  Leading  Criminal  Cases,   555.      The 

•~7~; — terms,    **orimes    and    offences,"    therefore,    do    not 

J6tt  S 

Case,  properly  signify  the  acts  by  which  the  laws  are  vio- 
lated, but  they  signify  the  violations  of  law  which 
those  acts  produce.  And  I  see  no  reason  for  holding 
that  they  were  not  used  in  this  sense  in  the  judiciary 
act.  Congress  could  give,  and  intended  to  give,  to  the 
courts  of  the  United  States  cognizance  of  criminal 
acts,  only  so  far  as  they  constitute  violations  of  the 
laws  of  the  United  States.  So  far  as  such  acts  violate 
the  laws  of  the  States,  it  was  not  in  the  po«  er  of  Con- 
gress to  confer  the  cognizance  of  tbem  upon  the  Fed- 
eral courts. 

The  learned  judge  did  not  fail  to  see  that  an  act 
done  by  a  party  may  violate  a  law  of  the  United 
States,  and  so  be  an  offence  against  the  United  States, 
and,  at  the  same  time,  violate  a  law  of  the  State,  and 
967]  so  be  an  offence  against  the  State.  But  he  did  not 
clearly  distinguish  between  the  act  and  the  offence. 
Hence  he  says,  in  a  subsequent  part  of  the  opinion, 
that  when  Congress  allows  the  State  courts  to  punish 
under  State  laws,  the  same  acts  that  are  made  offences 
against  the  United  States,  the  sentnce  of  conviction  or 
acquittal  in  either  court  (State  or  Federal,)  may  be 
pleaded  in  bar  of  a  prosecution  before  the  other.  And 
so  he  thinks  that  where  Congress  has  vested  in  the 
courts  of  the  United  States  exclusive  cognizance  of 
crimes  and  offences  against  the  United  States,  the 
courts  of  the  States  cannot  exercise  jurisdiction  over 
the  same  acts,  under  State  laws,  as  offences  against 
the  State,  without  coming  into  conflict  with  the  act 
of  Congress.  J5ut  we  have  seen  that  there  is  no  in- 
compatibility or  conflict  between  such  an  exercise  of 
jurisdiction  by  State  couits,  under  State  laws,  and  by 
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the  courts  of  the  United  States,  under  acts  of  Con-     1867. 

October 
gress.  Term. 

I  think  these  observations  are  suflBcient  to  show  ~7~7; 

J  ett  8 

that  the  views  of  Mr.  Justice  Washington  are  not  well  Case, 
founded,  and  that  the  act  of  1789  does  not  exclude 
the  State  courts  from  taking  jurisdiction  of  an  offence 
against  the  State  under  a  State  law,  committed  by  the 
same  act  which  constitutes  an  'offence  against  the 
United  States,  undor  an  act  of  Congress.  It  follows, 
that  such  a  saving  proviso  as  we  have  been  consider- 
ing, is  not  necessary  to  enable  the  courts  of  the  State 
to  exercise  their  jurisdiction  in  the  cases  alluded  to. 

This  conclusion  is  fully  sustained  by  the  cases  of 
Fox  v.  State  of  Ohio  ;  Moore  v.  People  of  Illinois ; 
United  States  v.  Amy ;  and  Hendriclc's  case^  before 
cited.  In  the  first  and  last  of  these  cases,  the  acts  of 
Congress  contained  provisos  to  save  the  jurisdiction  of 
State  courts  under  State  laws.  But  the  existence  of 
the  provisos  was  not  noticed,  and  the  cases  were  de- 
cided on  the  ground  of  a  separate  and  independent 
authority  in  the  States  to  punish  offences  against  their  [968 
own  laws.  In  the  other  two  cases,  the  acts  of  Con- 
gress contained  no  such  savings,  and  yet  the  State 
courts  were  held  to  have  jurisdiction  under  State  laws. 
See  also  StaU  v.  Tuff,  2  Bailey  S.  C.  R.  44. 

I  see  no  leason  to  believe  that  Congress  really  in- 
tended, by  the  act  of  1864,  to  exclude  the  jurisdiction 
of  State  courts,  under  State  laws,  to  punish  the  circu- 
lation of  forged  notes  of  National  Banks.  The  act 
exhibits  no  jealousy  or  distrust  of  the  State  courts. 
On  the  contrary,  that  act  amended  the  act  of  1863,  so 
as  to  give  to  the  State  courts  concurrent  jurisdiction 
with  the  Federal  courts,  of  the  important  suits  and 
proceedings  which  may,  under  that  act,  be  instituted 
against  National  Banks,  the  jurisdiction  of  which  was, 
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1867.      by  the^aotTofJ[1863,  confined  to  the  Federal  coarU. 

Term.    -^^^  I  presume  that  no  good  reason  can  be  suggested, 

~y7^;      why  a  State  court  should  be  allowed  to  punish,  under 

Case,     a  law  of  the  State,  a  cheat  effected  by  means  of  a 

counterfeit  coin,  and  not  be  allowed  to  punish,  under 

a  law  *of  the  State,   a  cheat  effected  by  means  of  a 

forged  National  Bank  note  ? 

Upon  the  whole,  I  think  that  the  objection  of  a 
want  of  jurisdiction  in  the  court  was  properly  over- 
ruled. I  think,  also,  that  there  is  no  foundation  for 
the  other  errors  assigned  in  the  petition,  and  that  the 
judgment  should  be  affirmed. 

MoNorRK,  P.  concurred  in  the  opinion  of  Joytun^h 

Judgment  affirmed. 
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Kemp  c&  oIm,  v.  The  Commonwealth.  1868. 

January 
Term. 
January  28.  [969 

1.  After  an  indictment  for  a  felony,  the  indictment  will  not  be 

quashed,  because  the  clerk  of  the  examining  court  has  not 
inserted  the  justice's  warrant  of  commitment  of  the  prisoner 
in  the  record. 

2.  A  justice  who  commits  a  prisoner  for  felony  may  direct  him  to 

be  tried  by  an  examining  court  called  for  the  purpose,  or  by 
the  county  court  at  its  regular  term.  And.  if  he  commits  the 
prisoner  without  directing  a  called  court,  the  trial  is  to  be  at 
a  regular  term. 

3.  The  examination  of  a  prisoner  may  be  on  the  same  day  on 

which  he  was  committed,  when  it  is  at  the  regular  term  of 
the  county  court. 

4.  After  a  prisoner  has  been  indicted  for  a  felony,  the  only  ques- 

tion which  is  open  upon  the  previous  proceedings,  is  whether 
he  has  been  examined  for  the  oflfence  for  which  he  has  been 
indicted. 

5.  Several  prisoners  having  been  tried  together  for  the  same  felony, 

and  found  guilty,  the  court  may  grant  a  new  trial  to  one  of 
them,  and  render  a  judgment  against  the  others. 

At  the  March  term,  1867,  of  the  Circuit  Court  for 
the  county  of  Warwick,  the  grand  jury  found  an  in- 
dictment against  Kobert  Kemp,  Charles  Press,  Abel 
Williams,  Harrison  Young  and  James  Chapman, 
freedmen,  for  the  murder  of  John  Wootten.  At  a 
special  term  of  the  court  in  June,  1867,  the  attorney 
for  the  commonwealth  entereu  a  nolle  prosequi  as  to  ryjQ 
James  Chapman;  and  he  was  discharged.  At  the 
same  time  the  other  prisoners  were  arraigned;  and 

70L.   XVIII— 130 
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1868.     before  pleading,  they  moved  to  have  the  record  of  the 
TermT  examining  court  produced;    which  was  done.     And 
~~z  they  then  moved  the  court  to  quash  the  indictment, 

A  als.  upon  the  ground  that  said  record  does  not  show  under 
what  authority  the  said  examining  couit  examined  the 
prisoners ;  and  they  insisted,  that  the  warrant,  if  any, 
of  the  justice  or  other  person  who  committed  the 
prisoners  for  examination,  ought  to  have  been  made 
a  part  of  the  record  of  the  examining  court;  which  had 
not  been  done.  And  thereupon  the  attorney  for  the 
Commonwealth  produced  in  court  as  the  warrant  of 
such  authority,  a  paper,  signed  Nelson  Smith,  J.  P., 
and  directed  to  the  clerk  of  the  county  court  of  War- 
wick, in  which  he  says  :  That  he,  a  justice  of  the 
peace  for  said  county,  had  that  day  committed  the 
prisoners  and  others  (naming  them)  to  the  jail  of  said 
county,  that  they  might  be  examined  before  the 
county  court  for  a  felony  committed  by  them ;  in  this, 
that  they  did,  on  the  2d  of  November,  1866,  murder 
one  John  Wootten.  This  paper  is  da  teed  the  13th  of 
December,  1866. 

Upon  the  production  of  this  paper  the  prisoners 
also  moved  the  court  to  quash  the  indictment,  because, 
as  appeared  by  the  record  of  the  examining  court  and 
this  paper,  they  were  examined  by  the  county  court 
on  the  same  day  on  which  they  were  committed  to 
jail  by  the  justice.  The  examination  was  at  a  regu- 
lar term  of  the  county  court,  and  the  dates  of  the 
recoid  and  of  the  warrant  of  the  justice  of  the  peace 
were  the  same.  But  the  court  overruled  the  motion; 
and  the  prisoners  excepted. 

The  prisoners  were  tried  together;  and  on  the  trial 
the  jury  found  each  of  them  guilty  of  murder  in  the 
first  degree.  And  thereupon  the  prisoners  moved  the 
court  to  set  aside  the  verdict  and  grant  them  a  new 
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trial.     And  the  court  did,  on  this  motion,  set  aside     1868 

the  verdict  as  to  the  prisoner  Charles  Press,  and  grant    Term 

him  a  new  trial;  but  overruled  the  motion  as  to  the    j^^^ 

others,    and   sentenced  them  tc  be  hung.      To   the    Aals. 

.  Case, 

opinion  of  the  court  overruling  thtir  motion  for  a  new        r  971 

trial,  the  prisoners  Kentp,  Williams  and  Young  ex- 
cepted. The  exception  contains  the  facts  proved,  and 
the  instructions  given  by  the  judge.  To  the  last,  no 
exception  was  taken  in  this  court.  Upon  the  facts 
there  was  no  doubt  that  the  murder  had  been  com- 
mitted, and  that  a  number  of  persons  had  been  en- 
gaged in  it;  and  the  only  question  was,  whether  the 
prisoners  were  of  the  number.  There  was  some  proof 
of  an  alili  by  Press;  and  the  court  below  granted  him 
a  new  trial.  All  the  proof  tended  to  connect  the 
Ather  prisoners  with  the  murder,  though  there  was  no 
positive  evidence  of  their  being  seen  at  the  place. 

On  the  application  of  Kemp,  Williams  and  Young, 
a  judge  of  this  court  allowed  a  writ  of  error,  to  oper- 
ate as  a  supersedeas ;  the  prisoners  to  remain  in  cus- 
tody. 

Mallory^  for  the  prisoners. 

The  Attorney  General^  for  the  Commonwealth.   . 

JoYNEs,  J.  The  prisoners,  who  were  tried  jointly, 
before  pleading  to  the  indictment,  moved  the  court  to 
have  the  record  of  the  examining  court  produced ;  and 
the  record  having  been  produced,  they  moved  the 
court  to  quash  the  indictment,  on  the  ground  that  the 
record  of  the  examining  court  did  not  show  by  what 
authority  the  said  court  examined  the  prisoners,  and 
that  the  warrant  by  which  the  prisoners  were  com- 
mitted for  examination,  if  any  there  was,  ought  to 
have  been  made  a  part  of  the  said  record.     Thereupon 
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1868.      the    attorney   for   the   commonwealth    produced   in 
TermT  court,  as  the  warrant  for  the  examination,  a  paper  pur- 

~  porting  to  be  signed  by  a  justice  of  the  peace,  dated 

&al8.     December  13,  1866,  and  certifying,  in  due  form,  that 

CJ72 ]  ^^  ^^^  ^bat  day  committed  the  prisoners  (naming  them) 
that  they  and  each  of  them  iliight  be  examined  by  the 
county  court  for  the  murder  of  one  John  Wbotten. 
And  then  the  prisoners  assigned  another  ground  for 
their  motion,  to  wit,  that  there  was  a  variance  be- 
tween the  record  of  the  examining  court  ''so  pro- 
duced"and  the  counts  of  said  indictment,  and  of  each 
of  them,  because  the  prisoners  were  examined  at  a 
regular  term  of  the  county  court,  held  on  the  same 
day  on  which  they  were  committed  for  examination, 
as  appeared  by  the  warrant  of  the  justice. 

To  maintain  the  first  of  these  grounds,  the  counsel 
for  the  plaintiffs  in  error  relies  upon  the  decision  of 
the  General  Court  in  McCaxd  eaae^  1  Va.  Ca&.  271, 
which  has  since  been  adhered  to,  in  which  it  was  held, 
that  the  warrant  for  summoning  an  examining  court 
is  part  of  the  record  of  that  court.  But  the  court  did 
not  decide  that  an  examination  will  be  insufficient,  if 
the  clerk,  in  making  up  the  record  of  the  examining 
court,  omits  to  embrace  in  it  the  warrant  by  which  that 
court  was  sifmmoned.  The  point  decided  was,  that 
w  here  the  record  of  the  proceedings  of  tho  examining 
court  states  that  the  prisoner  was  examined  for  felony, 
in  general  terms,  not  describing  the  particular  oflFenoe, 
the  Circuit  Court  may,  on  a  motion  tc  quash  the  in- 
dictment, or  on  a  plea  in  abaxement  on  the  ground  that 
the  prisoner  has  not  been  examined  for  the  oflFence  for 
which  he  is  indicted,  look  into  the  w^arrant  summoning 
the  justices  for  the  purpose  of  identifying  the  oflFence. 
In  this  case,  the  oflFence  for  which  the  prisoners  were 
examined  was  fully  described  in  the  record  of  the  pro- 
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ceedings  of  the  examining  court,  so  that  there  was  no     1868. 
occasion  to  look  at  the  certificate  of  the  justice  for    xerm.^ 
the  purpose  of  identifying  the  offence.  "^ 

When  the  examination  is  had  before  a  special  session  &  als. 
of  the  court  called  for  the  purpose,  the  warrant  of  the  (-973 
justice  is  the  authority,  and  the  only  authority,  under 
which  the  court  is  held.  But  the  regular  monthly  term 
sits  by  authority  of  the  general  law.  It  has  authority 
to  examine  a  prisoner  committed  for  examination,  un- 
less the  justice,  in  his  discretion,  determines  to  call  a 
special  session  of  the  court.  If  he  commits  the  priso- 
ner generally  for  examination,  without  issuing  his 
warrant  for  a  special  session,  he  must  be  understood 
as  determining,  in  his  discretion,  that  there  shall  be 
no  special  session,  and  that  the  examination  shall  be 
at  the  regular  term. 

The  provision  of  the  Code  requiring  that  the  justice 
shall  certify  the  commitment  to  the  clerk,  and  the 
provision  requiring  the  clerk  to  inform  the  Attorney 
for  the  Commonwealth  of  such  certificate's,  seem  to 
have  been  designed  to  bring  the  case  to  the  notice  of 
the  court  and  the  attorney,  and  thus  to  avoid  the 
possibility  of  its  being  overlooked.  They  are  analo- 
gous to  the  provision  of  chapter  205,  section  10,  re- 
quiring the  clerk  of  the  examining  court  to  certify  the 
order,  depositions,  &c.,  to  the  attorney  for  the  Com- 
monwealth in  the  Circuit  Court.  It  may  be  contended, 
with  great  force,  that  they  are  merely  directory,  the 
one  to  the  clerk  and  the  other  to  the  justice,  and  that 
the  omission  to  observe  them  in  any  case  would  not 
vitiate  the  proceedings.  It  would  hardly  be  contended 
that  the  omission  of  the  clerk  to  give  information  of 
the  certificate  to  the  Commonwealth's  attorney  would 
have  that  effect.  If  not,  why  should  that  effect  be 
produced   by  the  failure  of  the  justice  to  certify  the 
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1868.     commitment  to  the  clerk  ?     It  is  not  necessary,  how- 
TermT  ever,  to  decide  this  point. 
'~z It  has  often  been  decided  that  the  warrant  of  com- 

Kemp 

&  als.  mitment  is  no  part  of  the  record,  and  cannot  be  looked 
^^*  to  by  the  Circuit  Court  for  any  purpose.  In  Me- 
CaxiVs  case  above  cited,  it  was  held  that  it  could  not 
be  looked  to  on  a  motion  to  quash,  for  the  purpose  of 
1^74]  identifying  the  oflfence  for  which  the  prisoner  was  ex- 
amined. It  is  also  well  settled  that  after  the  prisoner 
has  been  indicted,  there  can  be  no  enquiry  into  the 
sufficiency  of  the  warrant,  or  into  the  regularity  of 
the  commitment.  In  Murray's  case^  2  Va.  Cas.  504, 
the  warrant  of  commitment  was  made  part  of  the 
record  by  the  prisoner,  and  was,  therefore,  looked  to 
for  the  purpose  of  identifying  the  oflfence.  But  it  was 
insisted  that  the  warrant  of  commitment  thus  made 
part  of  the  record,  was  fatally  defective  in  not  stating 
that  the  party  was  charged  on  oath,  and  that  the  in- 
dictment should  be  quashed  for  that  reason.  The 
general  court,  after  overruling  the  objection  to  the 
warrant,  held,  that  even  if  the  warrant  had  been  bad, 
'  it  would  be  no  ground  to  quash  the  indictment,  be- 
cause the  indictment  charged  the.  prisoner  with  an 
oflfence  for  which  he  had  been  previously  examined; 
and  whether  the  original  mittimus  was  legal  or  not, 
yet  clearly,  after  he  had  been  remanded  to  jail  by  the 
examining  court,  his  second  commitment  was  entirely 
regular.  In  Clore^s  case^  8  Gratt.  R.  606,  the  priso- 
ner pleaded  in  abatement,  that  he  was  committed  by 
the  justice  without  any  enquiry  or  examination  into 
the  truth  of  the  oflfence  wherewith  he  was  charged, 
or  for  which  he  was  committed.  The  plea  was  re- 
jected; and  he  moved  to  quash  on  the  same  ground. 
The  general  court  approving  the  decision  in  Murray^ s 
case  held  that  the  plea  was  properly  rejected,  and  the 
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motion  to  quash  properly  overruled.     Judge  Lomax     1868. 

T  At!  llfl.l*V 

delivering  the  opinion  of  the  court,  said  :  '*  Whatever    Term.* 
inconvenience  be  [the  prisonei]  may  complain  of  as  to    ^  ^ 
the  examination,    or   want  of    examination    before     &als. 
the  justice,  they  can  have  no  relevancy  as  objections 
to  the   indictment,    which    has   given    the    sanction 
of  the  grand  inquest  of   the   county   to  the  charge 
for     which    the   justice   committed    him.      At   that 
stage   of   the  proceedings,    after  the  finding  of  the 
grand  jury  upon  the  examinations  and  prr>ofs  before 
them,    chargmg   him    with    the   murder,    what    de-        [975 
fence  in  reason  or  in  law,  can  or  ought  it  to  be  to  the 
prisoner,  that  the  justice  who  committed  him  for  the 
crime  with  which  the  grand  jury  have  charged  him, 
did  not,   in  his  prior  examination,  examine  the  case 
according  to  the  legal  rules  of  evidence  ?"     The  doc- 
trine of  these  cases  was  approved  and  followed  by  this 
court  in  Wormeley^s  case  10  Gratt.  658.   where  there 
was  a  motion  to  quash  the  indictment  on  the  ground 
that  the  commitment  was  made  by  a  person  who  had 
no  authority  to  make  it. 

The  principle  thus  established  applies  to  this  case. 
If  the  prisoner  could  not,  on  a  motion  to  quash,  be 
allowed  to  show  that  the  original  commitment  was  uy 
an  illegal  warrant,  or  without  investigation,  or  by  a 
person  without  authority,  they  cannot  be  allowed  to 
show  that  the  commitment  was  not  duly  certified  to 
the  clerk,  however  essential  that  may  be  to  the  regu- 
larity or  legality  of  the  commitment.  The  essential 
thing  into  which  alone,  of  all  the  proceedings  before 
the  indictment,  the  court  can  enquire,  is,  whether  the 
prisoners  were  duly  examined  and  committed  by  the 
examining  court  for  the  same  offence  for  which  they 
were  indicted. 

In  the  present  case,  however,  it  does  appear  that 
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1868.     the  prisoner  was  duly  committed,  and  that  the  com- 

Termf  niitment  was  duly  certified  to  the  clerk.     The  certifi- 

~~z  cate,  though  not  incorporated   by  the  clerk  into  the 

&  ale.     record  of  the  examining  court,  was  produced  by  the 

^^*     attorney  for  the  commonwealth.     Its  genuineness  was 

not  disputed.     On  the  contrary,  its  genuineness  was 

conceded,  by  making  it  the  ground  of  an  objection  to 

the   indictment,   to    be   presently   considered.      The 

court,  in  the  bill  of  exceptions,  speaks  of  it  as  '*the 

warrant   of  Nelson   Smith,    a  justice   of   the    peace 

herein  inserted,*'  and  thus,  iu  effect,  declare  it  to  be 

authentic. 

The  other  ground  of  the  raotioB  to  quash  is,  thai 
the  commitment,  as  shown  by  the  certificate  of  the 
1^76]  justice,  was  made  on  the  13th  December,  1866,  and 
that  the  examination  was  bad  by  the  county  court,  at 
a  regular  term  held  on  the  same  day.  This  objection 
is  based  on  the  authority  of  Mendum^s  cau  6  Hand. 
704.  That  decision,  however,  was  made  under  the 
law  as  it  stood  in  the  Revised  Code  of  1819,  and  has  no 
application  to  the  piovisions  of  the  present  Code.  By 
the  Code  of  1819,  ch.  169,  the  committing  justice 
was  required  to  issue  his  warrant  summoning  the 
justices  to  meet  for  the  examination  of  the  fact,  on 
a  certain  day  not  less  than  five,  nor  more  than  ten 
diiys  after  the  date  of  the  warrant.  If  the  justices 
failed  to  meet,  the  examination  stood  adjourned  to  the 
next  regular  term  of  the  county  court.  The  court 
might  continue  the  examination  from  term  to  term, 
provided  such  continuance,  unless  on  the  application  of 
the  prisoner,  should  not  be  beyond  the  third  term 
after  his  commitment  for  examination.  Mendum  was 
committed  two  days  before  the  December  term.  The 
examining  court  was  called  to  meet  seven  days  after 
the  December  court  day.     It  failed  to  meet,  and  so 
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stood  adjourned  to  the  January  term.     The  general     1868. 
court  held,  that  the  January  term  was  to  be  counted    ^^^ 
as  the  first  term  after  the  commitment,  so  tnat  the  ~ 

Kemp 

examination  at  the  March  term  was  regular.  This,  &  als. 
of  course,  involved  a  decision  that  the  examination 
could  not  regularly  have  been  had  at  the  December 
term;  and  obviously  it  could  not,  because  five  days 
did  not  iutervene  between  the  day  of  the  commitment 
and  December  court  day,  and  also  because  an  exami- 
naton  could  not  be  had  at  a  regular  term,  unless  the 
called  court  failed  to  meet,  or  adjourned  to  the  regu- 
lar term. 

By  the  Code  of  1849,  ch.  205,  §§  2,  3,  the  exami- 
nation might  be  had  at  a  regular  term,  in  the  discre 
tion  of  the  justice,  and  in  that  case  no  particular 
length  of  time  was  required  to  intervene  between  the 
commitment  and  the  examination.  That  requirement 
was  made  only  wben  a  special  session  was  called.  It  [977 
is  ai'gued  that  the  Legislature  must  have  intended  to 
allow  a  prisoner  some  time  for  ])reparation.  To  this 
it  may  be  replied,  1.  That  the  statute  makes  no  such 
provision;  and  2.  That  the  Legislature  doubtless 
thought  that  all  injustice  might  be  avoided  by  an  ap- 
plication to  the  court  for  a  postponement  of  the  ex- 
amination . 

The  remaining  ground  of  error  assigned  is  the  re- 
fusal of  the  court  to  grant  a  new  trial  to  the  plaintiffs 
in  error.  Two  grounds  for  a  new  trial  have  been  sug- 
gested: 1.  That  the  verdict  was  contrary  to  the  law 
and  the  evidence;  and  2.  The  fact  that  the  court 
granted  a  new  trial  to  Charles  Press,  who  was  indicted 
and  tiied  jointly  with  the  plaintiffs  in  error,*  and  who 
was  likewise  found  guilty  by  the  jury. 

N^o  question  has  been  made  as  to  the  law  applicable 
Vol.  xviri — 131 
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1868.     to  the  facts,   so  that  the  first  ground  must  be  consid- 
Tem7  ®'^  ^^^^  reference  to  the  evidence  alone. 

~  It  has  been  long  settled  as  the  rule  of  this  court, 

&  ale.  that  a  judgment  refusing  a  new  tnal  will  not  be  re- 
versed, unless  the  evidence  is  plainly  insuBieient  to 
warrant  the  verdict.  Vaden^s  ca^e  12  Gratt.  717; 
Kate'' 8  case  17  Gratt.  561.  It  is  very  clear  that  this 
is  not  a  case  in  which  a  new  trial  ought  to  be  granted 
under  this  rule.  On  the  contrary,  the  murder  was 
expressly  proved,  and  the  facts  and  circumstances  given 
in  evidence  pointed  strongly,  if  not  unmistakably,  to 
the  plaintiffs  in  error  as  guilty  parties.  And  indeed, 
this  ground  was  not  relied  on  in  the  argument. 

The  other  ground  relied  on  for  a  new  trial  involves 
an  important  question,  and  one  which  does  not  appear 
from  any  reported  case  to  have  been  decided  in  Vir- 
ginia. 

In  The  Kmg  v.  Mmohry,  6  T.  K.  619,  several  de- 
fendants were  tried  jointy  for  a  misdemeanor,  some  of 
whom  were  convicted  and  others  acquitted,  and  a  ques- 
tion was  maae,  and  elaborately  argued,  whether  the 

9781  court  could  grant  a  new  trial  to  those  who  had  been 
convicted.  It  was  contended  that,  according  to  the 
forms  of  law  and  the  course  of  practice,  the  new  venire 
facias  which  would  issue  after  the  allowance  of  a  new 
trial,  must  correspond  with  the  first,  and  be  for  the 
trial  of  all  the  defendants;  and  that  as  that  could  noi 
be,  because  some  had  been  acquitted,  then^  could  not 
be  a  new  venire  facias  at  all.  In  support  of  the  mo- 
tion, Ferns  case  was  quoted  from  BuUer's  3m  Prius^ 
326,  where  ''an  information  was  exhibited  against 
three,  and  a  verdict- against  all  three,  and  a  new 
trial  granted  as  to  Fern,  because  he  had  not  sufficient 
notice  given  him,  and  this  special  cause  entered  on  the 
record,  and  judgment  was  against  the  other  two.  '" 
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The  other  side  disputed  the  authority  of  this  case,  and     1868. 
quoted  the  comments  of  the  author,  who  says,  after    Term7 
stating  the  case  as  above  :  *'Yet  the  authority  of  this  "^ 
case  may  well  be  doubted;  for  »vhere  there  were  sev-     &al8. 
eral  defendants,  and  the  verdict  as  to  some  was  against 
evidence,  yet  the  court  would  not  grant  a  new  trial, 
for  they  said  the  verdict  must  stand  or  fall  in  toto." 

The  court  held,  that  a  new  trial  might  be  granted 
to  the  convicted  defendants,  notwithstanding  the  ac- 
quittal of  the  others,  and  put  their  decision  on  the 
ground,  that  it  was  essential  to  secure  the  ends  of 
justice.  They  held  that  the  usual  forms  must  be 
rnoulded  to  suit  the  purpose,  and  several  modes  v\  ere 
suggested  in  which  tnat  neigh t  be  done.  Lord  Ken- 
yon  referred  to  Fern^s  case  as  an  authority  in  point. 

It  is  laid  down  in  many  of  the  books,  that  if  there 
be  two  defendants  in  a  civil  action,  and  there  is  a  ver- 
dict in  favor  of  one  and  against  the  other,  a  new  trial 
cannot  be  granted  to  the  latter,  because  the  verdict, 
if  set  aside  as  to  one,  must  be  set  aside  as  to  both. 
That  was  the  view  taken  by  this  court  in  Boswell  v. 
Jonea^  1  Wash.  322;  though  it  held  otherwise  in 
Giierrant  v.  Tinder^  Gilm.  36.  See  also  opinions  of  [979 
the  General  court  in  Lithgow^s  case^  2  Va.  Cas.  297. 
This  question  arose  in  Bricknell  v.  Dorion  16  Pick. 
K.  478,  where  it  was  elaborately  discussed  by  Chief 
Justice  Shaw,  with  a  reference  to  all  the  English  cases 
up  to  that  time,  both  in  civil  and  criminal  cases.  It 
was  held  that  a  new  trial  might  be  granted  to  the 
defendant  against  whom  the  verdict  had  been  ren- 
dered, without  disturbing  the  verdict  in  favor  of  the 
other  defendant. 

If  there  is  no  legal  obstacle  to  the  granting  of  a  new 
trial  to  one  of  several  defendants  in  a  criminal  case, 
who  has  been  convicted,  where  another  has  been  ac- 
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1868.     quitted,  I  do  not   perceive   what  legal  obstacle  there 
TermT  ^^^  ^^  ^  granting  a  new  trial  to  one,  wheie  all  have 

~ been  convicted.     The  severance  of  the  original  joint 

6i  ale.  proceedings  is  no  greater  in  one  case  than  in  the  other, 
^*  and  the  same  power  that  could  mould  the  ordinary 
forms  to  suit  the  purpose  in  one  case,  could  do  the 
same  in  the  other.  The  necessity  is  not  the  same 
where  all  have  been  convicted,  because  a  new  trial 
may  be  had  as  to  all.  But  the  ends  of  justice  de- 
mand that  the  guilty  should  be  punished,  as  well  as 
that  the  innocent  should  be  protected.  Why  should 
not  the  ordinary  forms  be  moulded  to  effect  this  pur- 
pose, when  it  can  involve  no  injustice  to  the  part}'  to 
whom  the  new  trial  is  awardiid  ? 

Ferries  case  is  an  authority  in  point.  And  Lord 
Kenyon  evidently  thought  that  there  was  no  distinc- 
tion in  principle  between  a  case  in  which  all  are  found 
guilty,  and  a  case  in  which  some  are  found  guilty  and 
others  not  guilty.  For  in  deciding  a  ciise  of  the  lat- 
ter kind,  he  cites  one  of  the  former  kiiid  as  an  authority 
in  point.  An«  the  same  view  seems  to  have  been 
taken  by  the  author  of  Buller's  Nisi  Pruis.  He  refers 
to  a  case  in  which  a  new  trial  was  refused  to  one  de- 
fendant where  another  was  acquitted,  as  an  authority 
980]  in  conflict  with  Fern^s  ease^  where  a  new  trial  was 
granted  to  one  of  three,  all  of  whom  had  been  con- 
victed. 

I  have  found  no  subsequent  case  in  which  a  new 
trial  was  allowed  on  the  motion  of  one  of  several  de- 
fendants, where  all  had  been  found  guilty,  except  Tfit 
Queen  v.  Gmnperty  cfe  a^.,  9  Queen's  Bench.  R.  824, 
(58  Eng.  C.  L.  R.)  Id  that  case  Gomperty  and 
several  others  were  indicted  and  tried  jointly  for  con- 
spiracy, and  were  all  found  guilty.  Gomperiiy  and 
Witham  severally  moved  for  a  new  trial,  no  such  mo- 
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lion  being  made  by  either  of  the  other  defendants.     1868. 
Upoo    the   affidavits   filed    by    Witham,    the    court    Term7 
thought  that  there   was  sufficient  ground  for  a  new    ^^  ^ 
trial,  and  a  new  trial  was  granted  as  to  all  the  defen      &  als. 
dants.     Lord  Denman  said  :  ''We  might  perhaps  see 
no  ground  for  disturbing  the  verdict  so  far  as  it  affects 
Gomperty,  but  into  this  we  do  not  inquire;  for  we 
cannot  grant  a  new  trial  as  to  one  conspirator,  with- 
out granting  it  to  all  who  are  convicted.     As,  thei3- 
fore,  we  cannot  separate  the  defendants,  there  must 
be  a  ne\^  trial  as  to  all. ' '     Coleridge,  J. ,  said  :  "There 
would  be  no  difficulty  if  some  had  been  acquitted  and 
some  convicted.     That   was  so  in  Hex  v.  Mawbry^  6 
T.  R.  619,  and  this  court  held  that  a  new  trial  might 
be  granted  in  favor  of  those  convicted,  without  dis- 
turbing the  verdict  as  to  those  aoquitted." 

This  is  all  that  was  said  by  the  judges  in  reference  to 
the  new  trial.  If  the  decision  was  not  founded  on  the 
peculiar  character  of  the  oflFence  of  conspiracy,  the 
case  must  be  considered  as  holding,  that  while  the  court 
will  mould  the  ordinary  forms  of  law  so  as  to  give  a 
new  trial  to  those  who  are  convicted  where  some  are  ac- 
quitted because  justice  to  the  convicted  parties  cannot 
otherwise  be  done;  they  will  not  do  so  where  all  have 
been  convicted,  because  in  that  case  the  ends  of  justice 
may  be  attained  in  reference  to  the  parties  improperly  [981 
convicted,  by  granting  a  new  trial  to  all. 

But  whatever  may  be  the  true  rule  on  this  subject 
under  the  common  law,  and  the  practice  in  England, 
the  case  before  us  must  be  decided  upon  the  law  of 
Virginia. 

At  common  law,  a  new  trial  properly  so  called,  and 
as  distinguished  from  a  venire  de  novo^  cannot  be 
granted  in  any  case  of  felony ;  and  such,  I  believe,  is 
still  the  law  of  England.     In  Virginia  new  trials  are 
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ij^^s.     granted  in  cases  of  fdonv  as  well  as  in  cases  of  mis> 

Term7  demeanor.     Oui  modes  of  proceeding  differ  from  those 

~~z  of  the  common  law.     By  our  law,  perscns  jointly  in- 

<fc  ais.    dieted  for  felonv  mav  elect  to  be  tiied  separatelv.  as 
Case  •  .  r  - 

matter  of  right.  Code,  ch.  ±**>,  ^$  14,  15.  At  com- 
mon law,  no  such  right  exists:  but  it  rests  in  the  *lis- 
creiion  of  the  court,  in  such  case,  to  allow  or  refuse 
separate  trials.  Cnif-J  Sfnt^s  v.  ^at^:hctJ^  \t  Wheat 
R.  4Sn.  By  our  statute,  where  two  or  more  persons 
are  chaiged  and  tri*Hi  jointly,  the  jury  may  render  a 
T^dict  as  to  any  of  then:  as  to  whom  they  agree, 
whereupon  judgment  shall  be  entered  according  to  the 
Terdict ;  and  as  to  the  others,  the  case  shall  be  tried 
by  another  jury.  Code,  ch.  2*»>.  .^  35.  Upon  theprin- 
cii^es  of  the  common  law,  a  verdict  cannot  be  received 
vhich  d'jes  tot  respond  one  way  or  the  other  to  the 
whole  issue.  By  our  law,  the  r^  /*  irr.  /"jW/?-*.  issues 
according  to  the  necessity  of  each  case,  and  without 
reference  to  any  previous  r'7#>Vr  /'i<*i*j#  in  the  same 
case.  When  several  persons  have  been  examineti  and 
remanded  for  trial  jointly,  a  smgle  ir^/i*>rf/a<'/<*»  issues 
for  the  trial  of  all  of  them.  If  they  elect  to  be  tried 
separately,  the  t':*\ir>*  summoned  for  all,  is  used  for 
the  one  first  tiied,  and  a  several  r-r/4*iv  fa*-ia*  issues 
for  trial  of  each  of  the  otfaeis.  Code,  ch.  ^••^,  $^ 
13-15.  And  any  court  in  which  a  person  accused  of 
felony  is  to  be  tried,  may  at  any  time  causie  a  r^nir^ 
/'J  iW,  to  issue  for  his  triaL  Code,  eh.  2m>.  .^  ^.  In 
£^S2]  a  cose  ur.der  section  35,  where  the  jury  have  not  agreed 
as  tc  some  cf  the  defen*iants,  a  new  r^rkim  facias  wilL 
of  course,  issue  for  the  trial  of  the  others. 

The  formal  di£calty  urged  in  Rex  v.  Mawbrj  as  a 
reason  why  a  new  trial  could  noC  be  granted  to  one  of 
sevei^  defendants^  and  which  co«kl  only  be  gocten 
over  by  mouding  the  forms  to  suit  the  justice  of  the 
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case,  does  not  therefore  exist  in  Virginia.     Our  forms     1868. 

of  proceeding  present  no  obstacle  to  granting  a  new    tSJ^7 

trial  to  one,  whether  the  others  have  been  convicted  '~~z 

'  Kemp 

or  acquitted.  That  being  so,  there  is  no  reason  why  &al8. 
the  court  should  grant  a  new  trial  to  one  who  does  not 
show  himself  untitled  to  it,  when  it  grants  it  to  one 
who  does  show  himself  entitled  to  it.  The  whole  ob- 
ject of  a  new  trial  is  to  secure  justice  to  persons  im- 
properly convicted;  and  tnere  is  no  reason  why  it 
should  be  extended  farther  than  is  necessary  to  effect 
that  object. 

Upon  the  whole  case,  I  am  of  opinion  that  there  is 
no  error  in  the  judgment,  and  that  it  should  be 
affirmed. 

The  other  judges  concurred  in  the  opinion  of  Joynes^ 
J. 

Judgments  affirmed. 


Digiti 


ized  by  Google 


1048  COURT    OF    APPEALS    OF   YIBGINIA. 


Biclimonft. 

1868.  .    Trim  v.  The  Commonwealth. 

January 

Term. 
983]  January  28. 

1.  Several  persons  murder  a  merchant  and  rob  his  store,  at  nigbt 

and  in  the  country.  It  is  proved  that  the  prisoner  went  with 
them  to  a  short  distance  from  the  store,  where  he  remained 
whilst  the  murder  and  robbery  wa!^  committed,  and  that  the 
goods  taken  were  brought  to  where  he  was ;  and  some  of 
them  were  afterwards  found  in  possession  of  his  wife.  It 
was  for  the  jury  to  decide  upon  the  evidence  whether  the 
prisoner  was  constructively  present  aiding  and  abetting  in 
the  murder  committed  ;  and  they  having  foimd  the  prisoner 
guilty,  the  appellate  court  will  not  set  aside  the  verdict,  and 
grant  him  a  new  trial. 

2.  On  a  trial  for  murder,  during  a  recess,  the  jury  is  committed  to 

the  keeping  of  the  high  sheriff,  who  is  sworn  to  keep  them ; 
but  his  deputy  is  not  sworn.  The  high  sheriff  goes  out  with 
a  part  of  the  jury,  leaving  the  others  in  the  jury  room  with 
the  deputy,  and  with  the  door  locked  or  closed.  This  is  not 
misconduct  of  the  jury  which  will  entitle  the  prisoner  to  a 
new  trial. 

At  the  March  term  of  the  Circuit  Court  of  the 
county  of  Warwick,  Samuel  Trim  Vkas  indicted  for 
the  murder  of  John  Wootten.  Wh<5n  brought  into 
court,  before  pleading,  he  moved  the  court  to  quash  the 
indictment  upon  the  same  ground  stated  in  the  preced- 
ing case  of  Kemp  and  others.  And  it  appears  that 
he  was  committee  at  the  same  time,  and  examined  and 
sent  on  to  be  tried  at  the  same  time  that  they  were. 
The  court  overruled  the  motion;  and  he  excepted. 

On  the  trial,  the  jury  found  him  guilty  of  murder 
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in  the  first  degree.     And  he  thereupon  moved  the  court     1868. 
for  a  new  trial  :  1st.   On  the  ground  that  the  verdict    xermT 
was  contrary  to  the  law  and  the  evidence;  and  2.   For  "~^ir~» 
niisbehavior  of  the  jury.     The  facts  on  both  points  are     Case, 
stated  by  Judge  Joynes  in  his  opinion.    The  court  o\  er-        L  ^^ 
ruled  the  motion,  and  sentenced  the  prisoner  to  be 
hung.     And  he  excepted  to  the  opinion  of  the  court; 
and  obtained  a  writ  of  error  from  this  court. 

Mallory^  for  the  prisoner. 

The  Attorney  General^  for  the  Commonwealth. 

JoYNES,  J.  The  plaintiff  in  error  was  icdicted 
jointly  with  Kemp  &  als.,  whose  case  has  just  been 
decided,  but  tried  separately.  He  moved  to  quash 
the  indictment,  on  the  same  grounds  on  which  a  like 
motion  was  made  in  that  case,  and  for  the  reasons 
stated  in  that  case  this  motion  was  properly  overruled. 

After  the  verdict  was  rendered,  a  motion  w^as  made 
for  a  new  trial  on  two  grounds  :  1.  That  the  verdict 
was  against  the  law  and  the  evidence.  2.  The  mis- 
conduct of  the  jury.  No  question  has  been  made  in 
reference  to  the  law  applicable  to  the  facts,  and  the 
first  ground  must  be  considered  with  reference  to  the 
evidence  alone. 

It  was  clearly  proved  that  the  deceased  was  mur- 
dered in  the  night,  and  his  store  robbed  at  the  same 
time.  The  plaintiff  in  error  confessed  that  he  was 
one  of  the  party  who  robbed  the  store.  He  stated, 
however,  that  he  did  not  go  to  the  store,  but  stopped 
about  two  hundred  yards  off;  that  he  remained  there 
until  the  other  parties  returned  with  the  goods;  that 
he  received  his  share  of  the  goods;  that  while  he  was 
there  he  heard  two  guns  fire,  (it  was  proved  that  two 
^uns  were  fired  at  the  store  at  the  time  cf  the  mur- 
YoL.  xviii — 132 
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18(58.     der,)  and  that   he  did  not  "go  in,"  because  he  "was 
TemL^  afmid  there  would  be  some  harm  done."     Part  of  the 
^  .    ,     stolen  goods  were  xound  in  the  possession  of  the  priso- 
Case.     ner's  wife. 
985]  Now,   when  several  persons  ftre  concerned  in  the 

commission  of  a  felony  or  other  unlawful  act,  and  in 
the  execction  of  the  common  purpose,  any  one  of 
them  commits  a  murder,  all  who  are  present  aiding 
and  abetting  in  the  unlawful  purpose  are  guilty  of  the 
murder.  1  WharVm  Crim.  Law,  §  127;  1  Russell  on 
Climes  29.  And  it  is  not  necessary,  in  order  to  make 
a  party  liable,  that  he  should  be  actually  and  imme- 
diately present  at  the  commission  of  the  offence.  If 
he  co-operates  in  the  execution  of  the  common  pur- 
pose by  watching  at  a  proper  distance,  to  prevent  sur- 
prise, or  the  like;  or  if,  with  the  intention  of  giving 
assistance,  he  lemains  near  enough  to  afford  it,  if  the 
occasion  for  it  should  arise,  he  is  constructively  pres- 
ent, and  is  equally  guilty  with  those  who  are  actually 
present  and  do  the  act.  1  Whart.  Crim.  Law,  §  124; 
1  Russell  on  Crimes  27. 

It  was  for  the  jury  to  say,  upon  the  confession  of 
the  prisoner  and  the  other  evidence,  a  part  of  which 
only  I  have  mentioned,  whether  the  plaintiff  in  error 
was,  according  to  these  principles,  constructively  pre- 
sent, aiding  and  abetting  in  the  murder  which  was 
actually  committed  by  some  one  or  more  of  the  others. 
By  their  verdict  they,  in  effect,  found  that  he  was, 
and  we  cannot  say  that  the  evidence  was  plainly  in- 
suflScient  to  warrant  that  finding,  so  as  to  entitle  the 
plaintiff  in  error  to  a  new  trial. 

The  facts  in  relation  to  the  other  ground  assigned 
for  a  new  trial  arc,  in  substance,  that  the  trial  occu- 
pied but  one  day;  that  the  court  took  a  recess  for 
dinner,  and  before  doing  so  committed  the  jury  to  the 
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charge  of  the  sheriff,  who  was  duly  sworn  and  charged     1868. 
by  the  court,   though  his  deputy  was  not  sworn,  to     t^^^ 
take  charge  of  the  jury;  that  while  the  sheriff  had  the  ~^.~ 
jury  so  under  his  charge  in  a  jury  room,  he  took  three     Case. 
of  the  jurors,  at  their  request,  to  their  conveyances 
about  a  hundred  yards  off,  to  get  their  provisions; 
that  when  they  got  their  provisions,  he  went  iramedi-        [^86 
ately  back  with  them  to  the  jury  room ;  that  when  he 
took  the  three  jurors  from  the  jury  room  he  left  the 
rest  behind  in  charge  of  his  deputy;  that  after  taking 
those  three  back  to  the  jury  room,  the  sheriff  took 
fourof  the  jury  to  the  tavern  aoout  one  hundred  yards 
off;  that  two  of  them  seated  themselves  at  the  dinaer 
table,  and  the  other  two  were  in  the  act  of  doing  so, 
when  the  judge  who  was  at  the  table,  ordered  the 
sheriff  to  take  them  back  to  the  jury  room,  which  was 
immediately  done;  that  they  did  not  remain  at  the 
tabl*^  more  than  half  a  minute;  that  on  both  occasions 
the  jurors  \^ho  were  absent  from  the  jury  room  were 
always  in  the  presence  and  under  the  eye  of  the  sheriff, 
and  held  no  communication  with  any  one  else;  that 
while  the  four  jurors  were  absent,  the  others  were  in 
the  jury  room  in  charge  of  the  deputy  sheriff;  that  the 
door  was  closed,  and  that  no  person  had  any  communi- 
cation with  them  during  the  absence  of  the  sheriff. 

It  is  well  settled,  that  where  some  of  the  jurors 
separate  from  the  rest  for  an  innocent  purpose,  being 
accompanied  by  an  officer,  while  the  others  are  left  in 
chargeof  an  other  officer,  both  officers  being  duly  sworn 
and  charged  to  keep  the  jury,  the  separation  will  not 
vitiate  the  verdict.  Massey  Thomas^  case^  2  Va.  Cas. 
479-  See  Tkompson's  ease^  8  Gratt.  637.  And  this 
is  in  accordance  witu  every  day's  practice.  The  ques- 
tion therefore  is,  whether  it  was  indispensable,  in  this 


Digiti 


ized  by  Google 


1052  OOCRT    OF    APPEALS   OF    VIRGINIA. 

1868.     case,  that  the  deputy  sheriff,  as  well  as  the  sheriflf, 
TeimT  should  be  specially  sworn  to  keep  the  jury. 
^^   ,  In  Bennett" s  case,  8  Leigh  745,  it  was  held  by  the 

Case.  Greneral  Court,  that  though  it  is  pioper  that  the 
sheriff  should  always  be  sworn  to  keep  a  jury  com- 
mitted to  his  charge,  according  to  the  common  prac- 
tice, it  is  not  indispensable,  it  being  the  duty  of  the 
sheriff  ex-ojicio  to  keep  the  jury  when  committed  to 
his  charge  by  the  couit.  The  same  must  be  true  of  a 
deputy  sheriff.  And  so  I  think  that,  on  the  sarce 
987J  principle,  where,  as  in  this  case,  a  sheriff  is  specially 
sworn  and  charged  to  keep  the  jury,  it  is  not  indis- 
pensable that  a  deputy,  whom  he  calls  to  bis  assistance, 
should  be  specially  sworn.  A  contrary  doctrine 
would  imply  a  suspicion  which  ought  not  to  be  in- 
dulged against  a  public  oflScer  engaged  in  the  dis- 
charge of  his  appropriate  duty,  and  might  lead  often 
to  great  inconvenience,  without  any  compensating  ad- 
vantage. 

Moreover,  the  jurors  who  were  left  by  the  sheriff 
were,  on  both  occasions,  left  ly  him  in  the  jury  room. 
On  the  last  occasion,  the  door  of  the  jury  room  was 
locked.  It  does  not  appear  whether  it  was  or  not 
locked  on  the  first  occasion,  though  it  may  fairly  be 
presumed  that  it  was  closed,  if  not  locked.  Now  it 
muBt  often  happen  that  soite  of  the  jurors  will  be  left 
in  the  jury  room  for  a  short  time  while  others  are  ab- 
sent, for  necessary  purposes,  in  company  with  an  offi- 
cer. This  is  unavoidable  where  only  one  ofl3cer  is 
present.  The  jurors  in  such  a  case  are  still  in  the 
custody  of  the  officer,  who,  though  absent  from  them 
for  the  time,  maintains  his  custody,  and  secures  the 
substantial  object  of  the  law  by  shutting  them  up  in 
the  jury  room.  Why  may  not  the  sheriff,  while  he 
thus  maintains  his  charge  and  custody,  have  his  deputy 
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at  the  door  of  the  jury  room,  or  even  inside  of  the     1868. 
room,   to  see  that  the  jurors  do  no  leave,  or  that  the    Term7 
door  is  kept  shut,  even  though  it  were  indispensable    ^  .    , — 
that  a  sheriff  or  deputy  sheriff  charged  with  the  cus-     Case. 
tody  of  a  jury  should   be  specially  sworn?     That  is 
substantially  what  was  done  in  this  case.     The  sheriff, 
no  doubt,  supposed  that  he  had  a  right  to  do  so;  he 
had  no  intention  of  relinquishing  his  own  custody;  be 
honestly  designed,  through  his  deputy,  the  more  cer- 
tainly to  maintain  his  custody,  and  every  purpose  of 
the  law  has  been  accomplishd.     We  should  go  far 
beyond  any  former  case  in  this  court,  or  the  General 
Court,  if  we  should  hold  the  verdict  to  be  vitiated  un- 
der such  circumstances.     This  is  not  at  all  inconsistent 
with  what  was  held  in  Wormlet/'s  case^  8  Gratt.  712.        [988 
The  jury  in  that  case  were  taken  out  of  the  jury  room 
and  to  the  house  of  a  citizen  in  the  neighborhood. 
The  sheriff,  in  effect,  abandoned  his  custody  of  them 
by  going  into  another  part  of  the  house,  and  leaving 
them  in  the  company  of  several  other  persons,  and  not 
in  charge  of  a  deputy. 

Upon   the  whole  case,   I  think  there  is  no  error  in 
the  judgment,  and  that  it  ought  to  be  affirmed. 

Tiie  other  judges  concurred  in  the  opinion  of  Joynes^ 
J. 

Jl'DGMKNT    AFFIRMED. 
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1868.  Matthews  v.   The  Commonwealth. 

January 

Term. 
989 J  Garner  v.   The  Commonwealth. 

February  4. 

1.  The  act  of  April  27,  1867,  to  revise  and  amend  the  criminal 

procedure,  Sess.  Acts  1866-67,  p.  915,  ch.  128,  does  not 
authorize  the  trial  of  a  prisoner  for  felony,  except  upon  an 
indictment  found  by  a  grand  jury  in  a  court  of  competent 
jurisdiction. 

2.  A  statute  will  be  construed  according  to  ite  obvious  intention, 

though  the  collocation  of  the  different  branches  of  the  pro- 
vision are  so  arranged,  by  mistake,  as  to  lead  to  a  different 
conclusion. 

3.  Anything  which  is  good  cause  for  arresting  a  judgment  is  good 

cause  for  reversing  it,  though  no  motion  in  arrest  is  made. 

At  the  September  terra  1867,  of  the  County  Court 
of  Farifax,  the  attorney  for  the  Commonwealth,  upon 
his  oath  ot  office,  filed  an  information  agj.inst  Samuel 
Matthews  and  Cordelia  Garner  for  the  mnrder  of 
Thomas  Garner.  Thomas  Garner  was  the  husband  fo 
Cordelia,  and  they  were  negroes.  When  brought  into 
court,  they  demanded  to  be  tried  before  the  Circuit 
Court;  and  in  the  Circuit  Court  they  elected  to  be 
tried  separately. 

Matthews  being  first  tried,  the  jury  found  him  guilty 
of  murder  in  the  first  degree;  and  the  court  sentenced 
him  to  be  hung.  In  his  case  no  exception  was  taken 
during  the  trial;  nor  was  there  a  motion  in  arrest  of 
judgment. 
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Cordelia  Garner  was  then  put  upon  her  trial,  and     ises. 
the  jury  found  the  prisoner  guilty  of  murder  in  the    xermT 

second  degree,  and  ascertained  her  term  of  imprison-  -— 

ment  in  the  penit*  ntiary  at  five  years.     She  thereupon    thew's 
moved  the  court  for  a  new  trial,  on  the  ground  that      ^^' 
the  dying  declarations  of  Thomas  Garner,  who  was  Garner'a 
her  husband,   had  been  introduced  by  the  Common-        [990 
wealth  as  evidence  against  her,  which  she  insisted  was 
illegal;  and  if  admissible,  the  proof  was  insufficient  to 
maintain  the  issue  on  behalf  of  the  Commonwealth. 
But  the  court  overruled  the  motion,  and  sentenced  her 
in  accordance  with  the  verdict ;  and  this  prisoner  ex- 
cepttd.     The  question  as  to  the  evidence  was  not  con- 
sidered  by  the   court.     On    the   application   of   the 
prisoners,  writs  of  error  were  awarded  them. 

Brefit  and  Dulaney^  for  the  prisoners. 

The  Attarrney  General,  for  the  Commonwealth. 

MoNcuRE  P.  deliverd  the  opinion  of  the  court : 
These  cases  come  up  on  writs  of  error  to  judgments 
of  the  Circuit  Court  of  Fairfax  county,  rendered  on 
the  7th  and  9th  days  of  November,  1867,  convicting 
the  plaintiffs  in  error  of  the  murder  of  one  Thomas 
Garner — Samuel  Matthews  being  coiivicted  of  murder 
on  the  first  degree,  and  Cordelia  Garner  of  murder  in 
the  second  degree.  An  information  had  been  filed 
against  them  in  the  county  court  of  Fairfax  in  Sep- 
tember, 1867,  by  the  Commonwealth's  atiorney  for 
that  county  "upon  his  oath  of  office,"  charging  them 
jointly  with  the  commission  of  the  murder.  Upon 
their  arraignment  in  the  county  court,  they  demanded 
to  be  tried  in  the  Circuit  Court  of  the  county  and  they 
were  thereupon  remanded  for  trial  in  that  court.  In 
the  Circuit  Court  they  elected  to  be  tried  severally. 
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18(58.     and  accordingly  were  so  tried,  upon  the  said  informa- 
Term7  ^'^°i  *^  which  each  of  them  pleaded  not  guilty.     Sam- 

Z'Z      nel  Matthews  was  first  tried  and  then  Cordelia  Gamer, 
Mat-  ' 

thew's  and  they  were  severally  convicted  as  aforesaid ;  the 
former  being  condemned  to  be  hung,  and  the  latter  to 
^Ca"^^  ^  imprisonment  in  the  penitentiary  for  five  years.  On 
991]  the  trial  in  the  Circuit  Court,  no  question  was  raised 
by  Matthews,  and  the  only  question  raised  by  Cordeha 
Garner  was  by  an  exception  to  a  decision  of  the  court 
overruling  hei  motion  for  a  new  trial.  Xeither  party 
moved  in  arrest  of  judgment.  The  main  question 
presented  for  the  decision  of  this  court  in  these  cases, 
and  that  on  which  alone  they  will  le  decided,  is, 
whether  a  person  can  be  put  upon  trial  for  any  felony 
unless  an  indictment  shall  have  first  been  found 
against  him  therefor,  by  a  grand  jury  in  a  court  of 
competent  jurisdiction  ? 

If  he  can  be,  it  is  alone  in  virtue  of  an  act  of  Assem- 
bly passed  April  27,  1867,  entitled  '*an  act  to  revise 
and  amend  the  criminal  procedure.  Sess.  Acts  1 866-7, 
pp.  915-946,  ch.  118.  By  that  act  all  the  chapters, 
twelve  in  number,  from  201  to  212  inclusive,  of  Title 
55  cf  the  Code  of  I860,  pp.  817-849,  were  either  re- 
pealed or  amended  and  re-enacted — chapters  205  (of 
examining  courts,)  and  212  (of  proceedings  against 
negroes,)  being  repealed,  and  the  others  amended  and 
re-enacted.  The  amendment  of  the  first  two  sections 
of  chapter  207  is  that  on  which  the  question  we  are 
now  considering  arises.  Those  two  sections,  as  they 
stand  in  the  Code,  p.  831,  are  as  follows  : 

''1.  Prosecutions  for  offences  against  the  Common- 
wealth, unless  otherwise  provided,  shall  be  by  present- 
ment, indictment  or  information.  The  trial  of  a  white 
person,  on  a  charge  of  felony,  or  of  a  free  negro  for 


Digiti 


ized  by  Google 


COURT  OF  APPEALS  OF  VIEGINIA.  1057 

a  felonious  homicide  or  a  felony  punishable  with  death,     1868. 
shall  always  be  by  indictment.  TermT 

"2.  No  information  shall  be  filed  unless  by  leave  of     « .  ^ — 

•^  Mat- 

the  court  entered  of  record,  nor  unless  the  accused,    thew's 
being  summoned  for  that  purpose,  fail  to  show  good 
cause  to  the  contrary.*'  Garner^s 

In  lieu  of  these  two  sections,  which  were  stricken       [992 
out,  tne  two  following  were  adopted  in  the  amended 
act,  p.  926  of  the  session  acts  1866-7  : 

**1.  Prosecutions  for  offences  against  the  Common- 
wealth, unless  otherwise  provided,  shall  be  by  present- 
ment, indictment  or  information. 

*'2.  An  information  may  be  filed  upon  a  presentment 
or  indictment  by  a  grand  jury,  or  upon  a  complaint  in 
writing  verified  by  the  oath  of  a  competent  witness; 
but  no  person  shall  be  put  upon  trial  for  any  felony, 
unless  an  indictment  shall  have  first  been  found  by  a 
grand  jury  in  a  court  of  competent  jurisdiction,  or 
upon  the  certificate  of  the  committing  justice.  If  the 
accused  be  in  custody,  or  has  been  recognized  or  sum- 
moned to  answer  such  presentment,  indictment  or  com- 
plaint, no  other  process  shall  be  necessary ;  but  the 
court  may,  at  its  discretion,  issue  process  to  compel 
the  appearance  of  the  accused." 

Now  if  we  construe  this  amendment  literally,  it  is 
evident  that  no  person  can  be  put  upon  trial  for  any 
felony  unless  upon  an  indictment  found  by  a  grand 
jury,  or  upon  the  certificate  of  the  coinrmtting  justice  ; 
and  as  the  plaintiffs  in  error  were  not  put  upon  their 
trial,  either  upon  an  indictment  found  by  a  grand 
jury,  or  upon  a  certificate  of  a  committing  justice  but 
upon  an  information  filed  by  the  Commonwealth's 
Attorney,  and  filed  too,  not  ''upon  a  presentment  or 
indictment  by  a  grand  jury,  or  upon  a  complaint  in 
writing  verified  by  the  oath  of  a  competent  witness," 
Vol.  xviii— 133 
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1868.     but  merely  *'upon  his  oath  of  oflSoe,"  the  judgments 
T?rm7  flight,  on  that  ground,  be  reversed.     But  we  think  the 

"~^7     amendments  ought  not  to  be  so  construed ;  and  that, 

thew'8    according  to  the  true  and  proper  construction  thereof, 

no  person  can  be  put  upon  trial  for  any  felony,  unless 

Garner's  ^^^  indictment  against  him  therefor  shall  have  first 
been  found  by  a  grand  jury  in  a  court  of  competent 
jurisdiction.     A  mistake  was  manifestly  made  in  the 

993]  location  of  some  of  the  words  of  the  second  section, 
as  is  apt  to  be  the  case  in  the  process  of  making 
amendmen  ts  in  the  course  of  legislation.  The  mistake 
consisted  in  inserting  the  words,  '*but  no  person  shall 
be  put  upon  trial  for  any  felony  unless  an  indictment 
shall  have  been  first  found  by  a  grand  jury  in  a  court 
of  competent  jurisdiction,"  before  instead  of  after  the 
words,  '*or  upon  the  certificate  of  the  committing  jus- 
tice." By  a  simple  transposition  of  a  few  words  in 
the  same  sentence,  and  without  altering,  supplying  or 
omitting  a  single  word,  the  manifest  intention  of  the 
Legislature  .vill  be  efifectuatea ;  and  we  therefore  think 
the  transportation  ought  to  be  made,  and  that  the 
former  part  of  *he  section  ought  to  be  construed  and 
read  as  if  it  were  written  thus:  "An  information  may 
be  filed  upon  a  presentment  or  indictment  by  a  grand 
jury,  or  upon  a  complaint  in  writing,  verified  by  the 
oath  of  a  competent  witness,  or  upon  the  certificate  of 
the  committing  justice;  but  no  person  shall  be  put 
upon  trial  for  any  felony  unless  an  indictment  shall 
have  first  been  found  by  a  grand  jury  in  a  court  of 
competent  jurisdiction." 

That  this  is  the  meaning  of  the  legislature,  we  think 
is  shown,  first,  by  the  reason  of  the  thing;  secondly, 
by  the  rules  of  grammatical  construction,  as  applied 
to  the  words  of  the  section  as  they  now  stand;  and 
thirdly,   by  the  context.     And  first,   it  is  shown  by 
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the  reason  of  the  thing.     It  is  impossible  to  suppose  1868. 

that  the  Legislature,  after  carefully  providing  that  no  xemT 

person  should  be  put  upon  trial  for  any  felony,  upon  ^     ~ 

a  presentment  of  a  grand  jury,  or  upon  a  complaint  thew's 

0&S6 

in  writing  verified  by  the  oath  of  a  competent  witness, 
or  upon  an  information  though  filed  upon  such  a  pre-  Gwr^er's 
sentment  or  complaint,  intended  to  authorize  a  person 
to  be  put  upon  trial  for  a  felony  without  being  in- 
dicted therefor,  and  merely  upon  the  certificate  of  the 
committing  justice;  thus  making  the  certificate  a  form 
of  accusation  for  felony,  and  exalting  it,  in  dignity, 
even  above  a  presentment  of  a  grand  jury.  The  na-  [994 
ture  of  this  certificate  is  shewn  by  the  Code,  p.  826, 
§  16,  and  in  the  amended  act  in  the  Session  Acts,  p. 
924,  §  16,  in  each  of  which  a  provision  is  made  that 
when  a  person  charged  before  a  justice  with  a  crimi- 
nal offence  is  committed  or  recognized  by  him  for  trial 
in  the  county  or  corporation  court,  ''the  justice  shall 
return  to  the  clerk  of  such  court,  as  soon  as  may  be, 
a  certificate  of  the  nature  of  the  offence,  showing 
whether  thfi  accused  was  committed  or  recognized 
therefor;  and  the  clerk,  as  soon  as  may  be,  shall  in- 
form the  Attorney  for  the  Commonwealth  in  said  court 
of  such  certificate."  The  only  object  in  view  in  re- 
quiring the  certificate  was,  to  inform  the  court  and 
Commonwealth's  Attorney  of  the  accusation,  in  order 
that  it  might  be  put  in  proper  form,  and  that  prepar- 
ation might  be  made  for  the  trial.  See  what  is  said  on 
this  subject  in  the  opinion  delivered  by  Judge  Joynes 
a  few  days  ago  in  the  case  of  £emj}  <&  als.  \.  The  Com- 
maniceath.  The  Legislature  no  doubt  thought  that 
this  ceitificate  might  safely  be  made  the  foundation 
of  an  information  to  be  filed  therein  by  the  Attorn^iy 
for  the  Commonwealth,  and  therefore  so  provided;  a 
function,   however,    which  it  had  never  before  per- 
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1868.  formed ;  but  certainly  could  not  have  intended  to  place 
Tem7  ^^  ^^  ^^^  same  footing,  in  cases  of  felony,  with  an  in- 

—  dictment  found  by  a  grand  jury.     Construing  the  sec- 

thew's    tion  literally  as  it  now  stands,  the  manifest  intention 

*^'     would  be  doubly  disappointed.     An  information  for 

^^^?''^  a  misdemeanor  could  not  be  filed  upon  the  certificate, 
which  the  Legislature  intended  might  be  done;  while 
a  person  might  be  put  upon  t^ial  for  any  felony  upon 
the  certificate,  which  the  Legislature  intended  might 
not  be  done.  The  construction  we  have  adopted 
eflfeotuates  the  intention  in  both  respects.  Secondly. 
This  is  the  grammatical  construction  of  the  words  as 
they  now  stand.  The  words,  ^'or  upon  the  certificate 
of  the  committing  justice,"  naturally,  and  in  the  form 

995]  of  expression,  follow  the  words,  '*oi  upon  a  complaint 
in  writing  verified  by  the  oath  of  a  competent  wit- 
ness;'' while  they  unnaturally,  and  in  unlike  form  of 
expression,  follow  the  words,  '^but  no  person  shall 
be  put  upon  trial  for  any  felony,  unless  indictment 
shall  have  first  been  found  by  a  grand  jury  in  a  court 
of  competent  jurisdiction.''  A  literal  construction  in 
the  order  in  which  the  words  now  stand,  would  be 
forced  and  difficult,  as  well  as  unreasonable.  Thirdly, 
our  construction  is  sustained  by  the  context,  [n  many 
subsequent  sections  of  the  act,  indictment  alone  is 
mentioned  in  regard  to  felony;  thus  excluding  the  cer- 
tificate as  a  form  of  accusation  for  that  grade  of 
offence.  This  is  the  case  in  sections  14,  15,  27,  28, 
29  and  31  of  chapter  208,  Session  Acts,  pp.  934-936. 
We  have  looked  to  the  printed  Journal  of  the  House 
of  Delegates  for  1866-67,  during  which  this  act  was 
passed,  and  it  conclusively  shows  that  our  construc- 
tion is  correct.  The  second  section  of  chapter  207  as 
the  bill  was  originally  presented  in  the  House,  w  as  in 
these  words:  ^'2.   An  information  may  be  filed  upon  a 
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presentment  or  indictment  by  a  grand  jury,  or  upon  a  1868. 

complaint  in  writing,  verified  by  the  oath  of  a  com-  ^JS^ 

petent  witness.     If  the  accused  be  in  custody,"  &c.,  ^  . 

as  in  the  act.     So  that  there  was  then  in  the  section  thew's 

0&8G 

nothing  in  regard  to  either  an  indictment  for  felony, 
or  to  the  certificate  of  the  committing  justice.  On  the  ^q^'^ 
19th  of  February,  1867,  Mr.  Booker  moved  an  amend- 
ment, by  inserting  after  the  word  '* witness,"  in  sec- 
tion 2,  line  3,  the  words,  ''but  no  person  shall  be  put 
on  trial  for  any  felony  punishable  with  death  or  con- 
Jinement  in  the  penitentiary^  for  a  longer  time  than  Jive 
years^  unless  an  indictment  shall  have  first  oeen  found 
by  a  grand  jury  in  a  court  of  competent  jurisdiction; 
pro^nded^  however^  that  the  accused  can^  by  consent 
entered  of  record^  waive  this  privilege, ' '  This  amend- 
njent  was  rejected.  Journal  p.  310.  Afterwards, 
on  the  same  day,  Mr.  Straughan  moved  precisely  the  [996 
same  amendment,  except  the  proviso,  which  was 
stricken  out;  but  it  also  was  rejected.  Id.  311.  On 
the  next  day,  on  motion  of  Mr.  Evans,  the  section  was 
amended  by  inserting  after  the  same  word  ''witness," 
in  the  third  line,  xihe  words,  "or  upon  the  certificate  of 
the  commiting  justice."  Id.  137.  The  section,  as  so 
amended,  then  ran  thus  :  "An  information  may  be 
filed  upon  a  presentment  or  indictment  by  a  grand 
jury,  or  upon  a  complaint  in  writing  verified  by  the 
oath  of  a  competent  witness,  or  upon  the  certificate  of 
the  committing  justice  j^'^  &c.  Afterwards  the  bill  was 
laid  upon  the  table,  and  nothing  more  was  done  with 
it  during  that  session.  But  at  the  extra  session,  which 
followed  immediately  thereafter,  the  same  bill  was 
reported  to  the  House  by  the  Committee  for  Courts 
of  Justice,  with  an  amendment  as  follows:  In  chapter 
207,  section  2,  line  3,  after  the  word  "witness,"  in- 
sert the  words,   "But  no  person  shall  be  put  upon 
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1868.  trial  for  any  felony  aoless  an  indictment  shall  have 
^nm7  first  been  found  by  a  grand  jury  in  a  court  of  compe- 
^^  tent  jurisdiction.'  On  the  15th  day  of  March  ,  1867, 
thew's  this  amendment  was  agreed  to.  Id.  p.  48.  And  the 
bill  was  afterwards,  during  the  same  session,  passed 
^Case'^^  into  a  law,  without -any  further  charge  of  the  section, 
which  was  left  as  it  now  stands  in  the  act.  The 
amendment  made  by  the  committee,  and  agreed  to  by 
the  House  as  aforesaid,  corresponded  precisely  with  the 
amendment  as  proposed  by  Messers.  Booker  and 
Straughan  respectively,  as  before  stated,  with  the  ex- 
ception of  some  words  (being  those  in  italics,)  which 
were  stricken  out  of  each  successively;  and  was  ob- 
viously proposed  and  agreed  to  without  noticing  the 
fact  that  in  the  meantime  the  section  had  been  amended 
by  inserting  the  words,  ''or  upon  the  certificate  of  the 
committing  justice,"  after  the  word  ''witness,"  in  the 
third  line.  Had  that  fact  been  noticed,  there  can  be 
no  doubt  but  that  the  amendment  reported  by  the 
997]  committee  would  have  been  inserted  after  those  words, 
instead  of  being  inserted  before  them,  and  after  the 
word  "witness,"  as  originally  proposed.  Thus,  by  a 
too  literal  pursuance  of  the  terms  of  the  original  pro- 
position, arising  from  an  oversight  of  the  amendment 
made  in  the  meantime,  a  mistake  has  occurred  in  the 
location  of  the  \^ords  of  the  section.  Still  the  inten- 
tion of  the  Legislature  can  be  ascertained,  even  from 
the  words  as  they  stand  in  the  act.  But  viewed  in 
the  light  of  surrounding  circumstances,  and  especially 
in  the  light  of  their  proceedings  in  regard  to  this  act 
as  recorded  in  their  published  Journal,  there  can  be 
no  doubt  as  to  the  true  meaning  of  the  section. 

To  exclude  a  conclusion,  it  may  be  proper  to  notice 
a  question  which  was  raised  in  the  argument  of  these 
cases,  whether  the  Legislature  has  power  to  dispense 
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with  the  necessity  of  an  indictment  in  cases  of  felony  ?     1868. 
Article  V  of  the  amendments  to  the  constitution  of    Tem7 
the  United  States  provides,  that  '*no  person  sHall  be     ^  — 
held  to  answer  for  a  capital  or  otherwise  infamous   thew's 
crime,  nnless  on  a  presentment  or  indictmeut  of  a       *^' 
grand  jury. ' '     It  was  rightly  conceded  in  the  argu-  ^^afner's 
ment  that  this  article  applies  only  to  the  Federal  gov- 
ernment, and  has  no  application  to  that  of  the  States. 
But  it  at  least  serves  to  show  the  importance  which 
was  attached  tc  the  subject  by  the  States,   and  that 
as  they  deemed  it  necessary  to  engraft  this  provision 
on  the  Federal  constitution,  they  would  not  be  apt  to 
disregard  the  principle  in  moulding  their  State  consti- 
tutions.    There  is  in  the  constitution  of  Yiiginia  no 
such  express  provision.     The  only  express  reference 
which  it  makes  to  the  subject  of  indictments,  is  in  a 
provision  which  was  engrafted  on  the  original  consti- 
tution,   and   has  been    literally    copied    into   every 
amended  constitution  since;  and  which  declares  that 
^'indictments  shall  conclude  against  the  peace  and  dig- 
nity of  the  commonwealth."     Constitution  of  1851, 
art.    6,   sec.    24   Code  p.  54.     There  are  some  provi-        [998 
sions  in  the  Bill  of  Rights  which  had  their  origin  in 
Magna  Charta  which  have  been  supposed  to  embrace, 
among  other  things,  a  declaration  that  no  citizen  shall 
be  put  upon  trial  for  felony  unless  upon  an  indictment 
found  by  a  grand  jury.     This  is  certainly  the  rule  of 
the  common  law,  which  authorizes  the  Attorney  Gen- 
eral to  exhibit  an  ex-offieio  information  for  any  mis- 
demeanor whatever,  but  not  for  felony ;  it  being  re- 
quired in  all  cases  of  felony  that  the  accusation  should 
be  warranted  by  the  oath  of  twelve  men  before  the 
defendant  can  be  put  to  answer  it.     Cole  on  criminal 
informations,  p.  9,  and  authorities  cited,  56  Law  Lib- 
rary. 
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1868.         This  constitutional  question  is  an  important  one, 
TermT  ^^^  ^^^  deserve  and  receive  full   consideration  by 
^,        this  cburt  whenever,  if  ever,  it  shall  become  necesary 
thew'8    for  the  court  to  decide  it.     It  is  necessary  for  us  to 
do  so  now,  and  we  therefore  express  no  opinion  upon 
Gamer's  [^      "jj^^  suggestions  ^ve  have  made  on  the  subject 
ought  at  least  to  have  some  weight  in  the  construction 
of  the  statute  we  have  been  considering,  and  require 
that  we  should  not  impute  to  the  Legislature  an  inten- 
tion to  change  a  rule  of  the  common  law  which  has  re- 
ceived so  many  solemn  sanctions,  without  the  clearest 
evidence  of  such  intention;  especially  a  rule  which 
was  established  for  the  protection  of  life,  liberty  and 
character. 

It  was  argued  l>y  the  Attorney  Greneral,  that  if  the 
plantiffs  i  n  error  were  entitled  to  require  that  they 
should  not  be  put  upon  trial  for  the  murder  of  which 
they  were  accused  unless  an  indictment  should  have 
first  been  found  against  them  therefor  by  a  grand  jury, 
yet  that  it  was  a  personal  privilege,  intended  for  their 
benefit,  which  they  might  therefore  waive ;  and  that 
they  did  waive  it,  by  pleading  not  guilty  to  the  infor- 
mation without  objection,  and  by  omitting  to  make  any 
motion  in  arrest  of  judgment.  There  may  be  some 
999]  doubt  whether  the  privilege  is  such  a  one  as  that  they 
could  waive  it,  especially  if  it  be  a  constitutional  right. 
(See  what  is  said  on  this  subject  in  Carcemi  v.  The 
People^  18  ]Sew  York  E.  129,  a  case  cited  by  tie 
counsel  for  the  plaintiff  in  error.)  But  certainly,  if 
they  could  waive  the  privilege,  they  ought  not  to  be 
considered  as  having  done  so,  without  the  clearest  evi- 
dence of  their  having  well  understood  that  they  had 
the  privilege,  and  of  their  having  intended  to  waive  it 
There  is  no  such  evidence  in  this  case.  They  were 
not  bound  to  make  the  objection  by  motion  in  arrest 
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of  judgment,  but  may  make  it  for  the  first  time  in  this     1868. 
court,   notwithstanding  their  omission  to  make  such    xem?^ 
motion.     Any  thing  which  is  good  cause  for  arresting     ^ 
a  judgment,  is  good  cause  for  reversing  it,  though  no    thew'e 
motion  in  arrest  be  made. 

We  therefore  think  the  judgments  ought  to  be  re-  ^"^er*8 
versed,  the  information  and  all  the  proceedings  subse- 
quent thereto  set  aside,  and  the  causes  remanded  for 
further  proceedings  to  be  had  therein,  in  conformity 
with  the  foregoing  opinion. 

Judgments  Reversed. 


Vol.  XVIII — 134 
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INDE^X:. 


ABATEMENT. 

When  annual  payments  are  agreed 
to  be  paid  for  a  life  estate  in  lands  and 
slaves,  and  the  slaves  are  emancipated 
by  the  proclamation  of  the  President 
or  the  United  States,  no  abatement 
from  the  amount  of  the  annual  pay- 
ments will  be  allowed  on  this  account. 
See  Estates^  No.  2,  and 

ScoU'8  ex'x  V.  ScoU,    160 

ABSENT  DEFENDANTS. 

1.  In  a  suit  in  which  there  is  an 
absent  defendant,  there  is  a  decree 
against  the  home  defendant,  from 
which  he  appeals.  Pending  the  ap- 
peal, the  absent  defendant  may  me 
nis  petition  in  the  court  below  to  be 
permitted  to  appear  and  file  his  an- 
swer in  the  cause,  and  may  have  the 
decree  re-heard  and  set  aside,  if  it  is 
erroneous  as  to  him. 

JameB  River  &  Kan.  Co.  v.  Little- 

John  J  56 

Littlejohn  v.  Ferguson  d:  aJs. ,  56 

2.  If  upon  such  re-hearing  the  de- 
cree, or  so  much  of  it  as  is  the  subject 
of  appjeal,  is  wholly  set  aside,  the  ap- 
peal will  generally  be  dismissed.  But 
if  an  appeal  is  taken  from  the  decree 
on  the  re-hearing,  before  the  dismissal 
of  the  first  app^l,  the  appellate  court 
may  refuse  to  dismiss  it.      Idenij    56 

3.  Qu^re:  Whether  the  statute 
limiting  the  period  in  which  an  ab- 
sent defendant  may  answer  and  have 
the  decree  corrected,  applies  to  the 
time  of  presenting  the  petition,  or 
of  filing  the  answer,  or  of  the  decree 
upon  the  re-hearing.  Idenij    56 

4.  What  laches  of  a  party  in  a 
pending  suit  will  not  conclude  him. 

Idem,     56 


ACCOUNTS. 

1.  The  statute.  Code,  ch.  175,  §  4, 
does  not  limit  the  class  of  cases  in 
which  the  court  may  direct  that  no- 
tice may  be  given  by  publication ; 
and  it  is  no  valid  objection  by  a 
party  upon  whom  process  in  the  suit 
has  been  served,  that  he  did  not  see 
or  hear  of  the  notice  by  publication 
of  the  taking  an  account  by  a  com- 
missioner, under  the  order  of  the 
court. 

Hill  d-  als.  V.  Bonder  d:  ale.     390 

2.  In  the  absence  of  objection  in 
the  court  below,  that  the  Commis- 
sioner had  not  regularly  adjourned 
from  time  to  time  the  taking  the  ac- 
counts, an  appellate  court  would  pre- 
sume that  they  were  regular ;  and  the 
objection  is  not  therefore  available  un- 
der i  5,  ch.  181  of  the  Code. 

Idem,    390 

AMBIGUITIES. 

1.   What   IS   a    latent   ambiguity, 
which  may  be  explained  by  parol  evi- 
dence.   See  Leases,  No.  5,  and 
Midlothian   Coal  Mining   Co.    v. 

Finney  d:  als.,  326 

ANSWER. 


1.  In  a  suit  by  the  vendee  for  the- 
8i)ecific  execution  of  a  contract  for 
the  purchase  of  land,  the  defendant 
denies  the  contract  as  stated  in  the 
bill.  The  fact  that  the  answer  is  dis- 
proved as  to  some  facts  which  are 
denied,  does  not  destroy  the  weight 
ascribed  to  it  by  law,  in  respect  to 
other  facts,  as  to  which  it  is  not  dis- 
proved by  the  required  amount  of 
evidence.      Broughton  v.  Coffer,     196 
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APPELLATE  COURT. 

1.  When  the  appellate  court  will, 
and  when  it  will  not,  dismisa  an  ap- 
peal by  a  home  defendant,  from  a  de- 
cree which  is  set  aside  by  the  court 
below,  upon  a  rehearinjr  at  the  in- 
stance of  the  absent  defendant.  See 
Abnent  Defmdnnt,  No.  2,  and 

Jm.  Riv.  d*  Kan.  Ok  v.  Littlejohn,   50 
LHtlfjohn  V.  Ffrqu»'in  dc  als.  56 

2.  A  plaintirf  files  with  his  bill, 
as  the  ground  of  his  claim,  an  order 
on  one  of  the  defendants,  which 
has  not  been  accepted.  No  proof 
of  the  execution  of  the  order  is 
j?iven ;  but  its  genuineness  is  not 
(questioned  in  the  court  below,  and  it 
is  made  the  basis  of  a  decree  in  favor 
of  the  plaintiff.  It  is  too  late  to  make 
the  objection  in  the  api)ellate  court, 
to  the  want  of  proof  of  the  order. 

Ideviy    56 

3.  If  it  appears  affirmatively  that 
a  person,  if  made  a  party,  in  a  chancery 
suit  would  have  been  a  mere  formal 
party,  against  whom  no  decree  would 
nave  been  asked,  and  whose  presence 
was  not  necessary  for  the  prote<*tion  of  i 
any  of  the  defendants,  tne  api>ellate  i 
court  will  not  reverse  a  decrt*e  for  his  : 
absence.  /f/rm,     56 

4.  When  the  court  below  refuses  to  ! 

frive  an  instruction  to  the  jury  asked  ] 
)y  the  defendant,  and  gives  an  in- 
stiuction  which,  after  the  refusal  of 
the  fii-st,  was  calculated  to  mislead 
the  jury,  the  judgment  will  be  re- 
versed.    R'fylandii'Co.Y.  Bvt'er^  346 

5.  In  the  absence  of  objection  in 
the  court  Mow,   that  the  tx)mmis-  t 
sioner  had  not  regularly  adjourned  I 
from   time  to  time,   the  taking   an 
account,  an  appellate  court  will  pre-  I 
sume  that  they  were  regular ;   and 
the  objection  is  not  therefore  avail-  I 
able  under  2  5,  ch.  181  of  the  Code,  | 
u|)on  an  original  bill  to  set  aside  a  de-  | 
cree  bv  default.  i 

//.//  iV  ah,  V.  BoK',/er  d'  als.     390  ; 

6.  When  the  appellate  court  will  | 
not  reverse  a  decn^  which  is  correct  ■ 
uiH>n  the  merits,  made  upon  overrul-  I 
ing  a  demurrer  without  giving  the  de-  | 
fendant  time  to  file  an  answer.  See  i 
Pmctice  in  (linnet ry.  No.  17,  and 

J^f^fd  v.   WaitliitKjton^s  adrn'r^     563  | 

7.  Where  a  copv  of  a  paper  has 
btvn  proj)erly  intnxiuced  in  evidence,  . 


the  admission  of  another  copy  of  the 
same  paper,  is  no  ground  for  revers- 
ing the  judgment. 

Cf/rbeU  v.  NuH,  trustee,     666 

8.  In  a  common  law  cause,  a  ques- 
tion having  been  decided  in  the  court 
below  against  the  appellee,  the  appel- 
late court  will  consider  it,  and  if  it  is 
erroneous,  reverse  it. 

Boubvare  v.  Newtov,     755 

9.  When  a  cause  is  heard  by  the 
Judge,  and  there  is  an  exception  to 
his  decision,  the  whole  evidence  is 
spread  upon  the  record,  and  the  ap- 
pellate court  must  regard  the  case  as 
upon  a  demurrer  to  evidence,  con- 
sidering the  appellant  as  the  demur- 
rant. 

Chjiin  <k  Co.  v.  Steenbock  d-  Co.     898 

10.  Where  a  presentment  does 
not  chax^  the  offence,  the  appellate 
court  will  reverse  the  judgment 
against  the  accused,  though  no  mo- 
tion in  arrt*st  of  judgment  was  made 
in  the  court  below.      Old^s  case,    975 

11.  When  a  pecuniary  judgment 
has  been  rendered  against  a  defen- 
dant in  a  criminal  case,  and  he  pays 
it,  and  upon  appeal  the  judgment  is 
reversed,  the  cause  will  be  remanded 
to  the  court  below,  for  an  order  of 
restitution  to  be  made  therein,  if  the 
money  is  yet  in  the  hands  or  power 
of  the  court.  Idettu    975 

12.  On  a  conviction  for  murder  in 
the  first  degree,  the  appellate  court 
will  not  reverse  the  jungment  unless 
the  evidence  was  plainlv  insufficient 
to  warrant  the  finding  of  the  jurv. 

Tr^m'B  caf€,     1048 

13.  Anything  which  is  go<xi  cause 
for  arresting  a  judgment,  is  good  cause 
for  reversing  it,  though  no  motion  in 
arrest  is  made.     Matthew's  case,    1054 

Ganxer^s  case,      1054 


ASSIGNOR  AND  ASSIGNEE. 

1.  To  a  bill  filed  by  an  assignee  ci 
a  chose  in  action,  if  the  asst^meot 
purports  to  transfer  the  whole  interest 
to  the  assignor,  and  there  is  nothing 
in  the  pleadings  and  proofe  to  induce 
the  belief  that  it  did  not  really  do  so, 
the  assignor  is  not  a  necessary  party. 
James  Rirer  dc  Kan.  Co.  v.  lAttle- 

John,  56 

Littlejohn  V.  Ferguson  d*  als.  56 
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ATTACHMENTS. 

1.  Where  an  attachment  has  been 
sned  out  under  ?  2  of  ch.  151  of  the 
Code,  ed.  1860,  in  a  suit  pending  in 
a  county  or  corporation  court,  though 
the  defendant  has  given  a  forthcom- 
ing bond,  the  court  has  jurisdiction 
at  a  monthly  term  of  the  court  to 
abate  the  attachment. 

Claflin  4&  Co.  v.  Steenbock  d*  Co.    892 

2.  On  a  motion  to  abate  an  attach- 
ment on  the  ground  that  it  was  issued 
on  false  suggestions  and  without  suffi- 
cient cause,  the  plaintiflf  declining  to 
express  any  wish  for  a  jury,  and  the 
defendant  expressing  a  wish  that  a 
jury  might  be  dispensed  with  and 
that  the  court  should  hear  and  decide 
the  case ;  the  court  should  hear  and 
decide  it  without  a  jury.     Ideniy    892 

3.  Though  in  an  action  for  mali- 
ciously suing  out  an  attachment,  the 
plaintiff  cannot  recover  if  it  appeare 
that  the  defendant,  in  suing  out  the 
attachment,  acted  bona  fide  and  upon 
such  apparent  ground  as  justified  him 
in  believing  that  the  facts  really  ex- 
isted which  would  authorize  its  issue  ; 
yet  upon  a  motion,  under  i  22,  ch. 
151  of  the  Code,  to  abate  the  attach-  J 
inent  on  the  ground  that  it  has  been 
issued  on  false  suggestions  or  with- 
out sufficient  cause,  the  question  is 
whether,  upon  all  the  evidence,  there 
was  reasonable  ground  or  probable 
cause  to  believe  the  defendant  was 
doing  the  act  which  would  authorize 
the  attachment ;  and  not  whether  the 
facts  as  they  appeared  to  the  affiant, 
though  only  a  small  part  perhaps  of 
the  facts  of  the  case  afforded  him 
reasonable  ground  for  the  belief. 

Idem,    898 

ATTORNEYS  AT  LAW. 

1.  Decrees  by  default  in  favor  of 
husbands  and  wives  give  interest 
upon  interest ;  but  the  counsel  of  the 
parties  direct  the  clerk  to  correct  the 
error  by  endorsement  on  any  execu- 
tions that  might  be  issued  upon  them  ; 
which  is  done.  The  counsel  had  full 
authority  to  direct  the  correction,  and 
to  bind  the  wives  as  well  as  their 
husbands ;  and  thus  to  correct  the 
error. 

Hill  &  als.  v,  Bowyer  <Sc  aU.,    390 


BANKS. 

1.  Upon  the  true  construction  of 
the  act  of  February  12th,  1866,  en- 
titled *'An  act  requiring  the  banks  to 
go  into  liquidation,"  all  the  creditors 
of  a  bank,  not  having  a  specific  lien 
upon  property  of  the  bank,  are  placed 
upon  the  same  footing,  and  are  en- 
titled to  share  the  assets  ratably. 
Robinson  &  als  v.  Gardiner  <&  als., 

545 

2.  The  General  Assembly  having 
reserved  the  right  to  alter  or  repeal 
the  charter  of  the  bank,  the  act  is 
not  obnoxious  to  the  charge  of  inter- 
fering with  vested  rights  or  impairing 
the  obligation  of  contracts. 

Idem,    545 

3.  A  deposit  of  money  in  bank  is 
a  loan,  and  not  a  bailment. 

Idem,     545 

BILL  OF  REVIEW. 

1.  A  bill  of  review  cannot  be  filed 
without  leave  of  the  court. 

Hill  <Sc  als.  V.  Bowyer  &  als.,     390 

*    BONDS. 

1 .  See  Forthcoming  Bonds,  passim, 
and 

Ballard  dc  als.  v.  WhHlock,    251 

2.  For  the  liability  of  the  city  of 
Richmond  for  its  bonds  issued  by  its 
officers  in  violation  of  their  instruc- 
tions. See  Corporations,  No.  1,  2,  3 
and 

De  Voss  &  als.  v.  City  of  Richmond, 

362 

3.  See  Coupon  Bonds  and  Guaranty, 
passim,  and 

AwnU  V.  The  Commomvealth,     800 

4.  A  bond  is  drawn  with  the  names 
of  the  principal  and  four  persons  as 
sureties  inserted  therein.  The  prin- 
cipal and  three  of  these  sureties  sign 
it.  Two  of  these  sureties  sign  and 
deliver  it  upon  the  condition  that  a 
certain  one  of  the  other  two  named 
shall  execute  it ;  but  he  does  not ; 
and  it  is  delivered  to  the  obligee 
without  his  signature.     Held  : 

1.  That  whether  the  bond  was  de- 
livered to  a  third  person,  not 
a  party  to  the  bond,  or  to  the 
pnncipal  or  any  other  co-obli- 
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p)r,  the  parties  so  deliver- 
iDg  it  on  condition  are  not 
bmind  by  the  said  bond  ;  and 
it  is  not  necessary  to  give 
effect  to  said  condition,  that 
the  same  should  have  been 
known  by  the  obligee  when 
the  bond  was  delivered  to 
him. 

Ward  d'  ah.  v.  CTium,     854 

2.  The  bond  being  void  as  to  the 

two  who  delivered  it  on  con- 
dition, it  is  void  as  to  the  third 
surety,  who  executed  without 
any  condition. 

Idein^     854 

3.  If  the  bond  was  delivered  to 

the  obligee  on  the  condition 
stated,  and  the  condition  was 
known  to  hira,  he  is  not  en- 
titled to  recover  upon  the 
bond.  Idrm^     854 

4.  In  the  absence  of  all  evidence  of 

a  conditional  deliverv  by  the 
sureties   who   signed    it,  the 
presumption  of  law  is,   that 
they  tx)n^ented  to  the  deliv-  i 
ery  of  the  l)ond  without  the  ' 
signature  of  the  other  party,  | 
whose  name  is  on  the  bond.     I 
Idariy    854  | 

5.  When  a  bond  given  on  a  loan  | 
of  Confederate  money  will  bind  the 
obligor  to  pay  in  good  money,  and  is 
not  usurious.     See   ContractSy  No.   6 
and 

Boulware  v.  NewUm^     755 
().    When  a  bond   for  a    usurious 
bond  is  not    usurious.     t?ee    Umry, 
No.  4,  and 

Drake's  ex' or  v.  Chundler  d'  cdB.y 

969 

COLLATERAL  LIMITATIONS. 

See  Leases y  No.  1,  and 

Mi' Ian  v.  Kephart,  1 

CONFEDERATE  DEBTS. 

1.  R  owes  D  for  money  received 
of  or  for  D  at  several  periods  before 
June  14th,  1862.  On  that  day  the 
account  is  stated,  interest  chared, 
amount  ascertained,  and  check  given 
for  it;  which  if  presented  at  bank, 
would  have  l)een  paid  in  Confederate 
money ;  and  R  makes  entry  on  his 


books,  closing  the  account.  On  the 
same  day,  D  returns  the  check  and 
takes  R's  note  for  the  amoanL 
Held: 

1.  The  bond  is  a  new  tranaactioo, 

unaffected    by    the    previoos 
dealings  between  the  parties  ; 
and  is  a  bond  for  the  loan  of 
Confederate  money. 
Bearing^ 8  adm'x  v.  Ruckrr,     456 

2.  Under    the    act    of   March    3, 

1866,  for  scaling  Confederate 
debts,  the  time  for  the  pay- 
ment of  the  debt  is  the  dale 
at  which  the  scale  of  depre- 
ciation should  be  ascertained 
and  applied. 

Idan,    456 

3.  To    the    value    of  Confederate 

notes,  thus  ascertaiiied,  noth- 
ing should  be  added  on  ac- 
count of  the  present  depreci- 
ation of  current  paper  money 
compared  with  gold. 

hlem,     456 

2.  In  November,  1861,  C  sells  to  O 
a  tract  of  land,  and  O  pays  him 
one-fourth  cash,  and  gives  him  his 
notes  for  the  balance,  payable  in  one, 
two  and  three  years.  Nothing  is 
said  at  the  time  as  to  the  currency  in 
which  the  notes  are  to  be  paid ;  but 
C  accepts  payment  of  the  first  two 
notes  in  Confederate  currency.  C  is 
not  bound  to  take  Confederate  cur- 
rency for  the  last  note ;  but  is  en- 
titled to  be  paid  in  the  legal  money 
of  the  country. 

Omohundro^g  ex*or  v.  Crump,     749 

3.  When  debt,  the  consideration 
of  which  is  Confederate  notes,  will 
not  be  scaled.  See  Coniracts,  No.  6, 
and 

Boulware  v.  Newton,     755 

4.  When  such  debt  not  usurious. 
See  CorUracls,  No.  6,  and 

Idem,     755 

CONSTITUTIONALITY  OF  LAWS. 

1.  See  Taxes  and  Tax  Sales,  passim, 
and 

Martin  v.  Snowden,  truMee,     106 

BenneU  v.  Hunter,     106 

Partner  d*  Recker  v.  Cazenove,     106 

2.  A  deed  of  trust  to  secure  a  debt, 
which  provides  for  the  time  and  terms 
of  sale,    upon    the   failure   of  the 
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grantor  to  pay  the  debt,  is  of  the 
obligation  of  the  contract,  and  the 
act  of  March  2,  1866,  to  stay  the  col- 
lection of  debts  for  a  limited  period, 
which  forbids  sales  under  deeds  of 
trusts  until  the  first  of  January,  1868, 
is,  in  relation  to  such  deeds  of  trusts, 
unconstitutional. 

Taylor  v.  Steams  &  ah.,     261 

3.  The  §  93  of  the  act  of  February, 
1866,  for    the  assessment  of  taxes, 
DQodifies  the  charter  of  an  express 
company  ;  and  is  constitutional. 
Anderson  v.  The  Commonwealth^     316 

4.  The  General  Assembly  having 
reserved  the  right  to  alter  or  repe^ 
the  charters  of  the  banks,  the  act  of 
February  12,  1866,  requiring  them  to 
go  into  liquidation  and  distribute 
their  assets  ratably  among  all  their 
creditors,  is  not  unconstitutional. 
Robinson  <k  als.  v.  Gardiner  <!•  als. , 

545 

5.  The  act,  Sess.  Acts  1866-67,  p. 
635,  extendmg  the  boundaries  of  the 
city  of  Richmond,  is  not  unconstitu- 
tional in  any  of  its  provisions. 

Wade  d*  als,  v.  The  City  of  Richmond, 

623 
Thomas  &  als.  v.  The  Same,    623 

6.  The  act  operates  upon  the  muni- 
cipal relations  of  the  inhabitants  of 
the  territory  annexed  to  the  city,  but 
in  political  elections  they  are  still  to 
vote  as  a  part  of  the  county  of  Hen- 
rico. Jdem,    623 

7.  That  the  tax-payers  of  the 
county  may  have  the  burthen  of  tax- 
ation increased,  or  the  creditors  may 
have  their  security  lessened  by  the 
reduction  of  the  value  of  the  subjects 
of  taxation,  or  that  the  inhabitants 
of  the  annexed  district  may  be  sub- 
ject to  heavier  taxation,  does  not 
affect  the  constitutionality  of  the 
act.  Idem,    623 

8.  The  General  Assembly  having 
the  power  to  extend  the  bounda- 
ries of  the  city,  the  justice  or  ex- 
pediency of  it  is  not  a  question  of 
which  the  courts  can  take  jurisdic- 
tion. Idem,    623 

CONSTITUTION  OF  VIRGINIA. 

1.  The  22d  section  of  article  VI,  of 
the  constitution  of  Virginia  applies  to 
all  State  officers  ;  and  the  Governor, 


whose  term  has  expired,  holds  over 
until  his  successor  is  qualified. 

Lawhorne,  ex  parte,      90 

2.   For  the  power  of  the  General 

Assembly  to  extend  the  boundaries  of 

cities.     See  Constitutionality  of  Laws, 

No.  5,  6,  7,  and 

Wade  dc  als.  v.  The  CUy  of  Rich- 
mond, 623 
Thomas  &  als.  v.  The  Same,    623 

CONSTRUCTION  OF  STATUTES. 

A  statute  will  be  construed  accord- 
ing to  its  obvious  intention,  though 
the  collocation  of  the  difierent 
branches  of  the  provision  are  so  ar- 
ranged, by  mistake,  as  to  lead  to  a 
ditfereut  conclusion. 

Matthews^  case,    1054 
Garner^ s  case,    1054 

CONTRACTS. 

1.  If  a  deed  conveying  property 
has  not  been  procured  by  fraud,  or  if 
it  has  been  afterwards  confirmed  by 
the  vendor,  without  coercion,  and 
when  he  was  competent,  the  vendee 
is  entitled  to  the  property  without 
regard  to  the  value  of  the  considera- 
tion paid  for  it. 

MetterVs  admW  v.  Hagan,    246 

2.  If  a  contract  is  made  for  the 
purchase  of  property  to  be  paid  for 
on  delivery,  by  a  note  at  sixty  days, 
this  is,  in  legal  intendment,  an  obli- 
gation to  pay  at  that  time,  if  there  is 
a  failure  to  give  the  note. 

Raglartd  d'  Co.  v.  BiUler.     346 

3.  A  contract  to  sell  the  merchant- 
able pine  timber  on  a  certain  tract 
of  land,  to  be  sawed  into  lumber  by 
the  vendor  according  to  the  direc- 
tions of  the  purchaser,  and  to  be  de- 
livered at  Richmond,  is  a  contract 
that  the  lumber  shall  be  merchant- 
able ;  and  the  usage  at  Richmond  as 
to  what  constitutes  a  compliance  with 
the  directions  of  the  purchaser,  is  to 
be  the  rule  in  determining  the  ques- 
tion. Idem,    346 

4.  See  Pleading  at  Common  Law, 
No.  4,  5,  and  Idem,    346 

5.  R  owes  D  for  money  received  of 
or  for  D  at  several  periods  before  June 
14th,  1862.  On  that  day  the  account 
is  stated,   interest  charged,  amount 
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aecerUined,  and  check  given  for  it, 

wliich  if   presented    at   the   bank, 

wonld  have  been  paid  in  Confederate 

money;  and  B  makes  entry  on  his 

books  closing  the  account    On  same 

day  D  returns  the  check  and  takes 

K's  note  for  the   amount,  payable 

June  let,  1863.     Held  : 

1.   The  bond  is  a  new  transaction, 

unaffected    by   the   previous 

dealings  between  the  parties ; 

and  is  a  bond  for  the  loan  of 

Confederate  money. 

Dearing^B  adm^xw  Rucketj    4^56 

Under  the  act  of  March  3, 1866, 

for  scaling  Confederate  debts, 

the  time  for  the  payment  of 

the  debt  is  the  date  at  which 

the  ecale  of  depreciation  is  to 

be  ascertained  and  applied. 

Idem,    456 
To  the  value  of  Confederate  notes 
thus      ascertained,     nothing 
should  be  added  on  account 
of  the  present  depreciation  of 
current    i)ai)er  money    com- 
pared with  gold.     Idem,    456 
N  gives  his  bond  to  B,  dated 
January  29th,  1863,  by  which,  on  de- 
mand, three  months  after  notice  to 
pay,  he  promises  to  pay  to  B  five 
thousand  dollars,  without  interest,  in 
current  funds ;  the  money  to  be  punc- 
tually   paid    at  the    end    of    three 
months  after  demand,  and  if  not,  to  \ 
bear  interest  from  demand  ;  B  not  to  i 
be  re(juired  to  receive  the  money  ex-  I 
cept  at  his  pleasure.     The  bond  is  I 
ffiven  for  five  thousand  dollars  Con-  | 
federate  notes,  then  delivered  by  B 
to  X,  which  were  then  worth  in  gold 
but  one-third  of  the  amount.     Held: 
1.  The  contract  is  valid,  and  B  is  | 
entitled  to  recover  five  thous-  i 
and  dollars  in  the  currency  of  I 
the  day  when  the  money  is 
demanded.  i 

Boulware  v.  Neirton, 
It  is  a  contract   in    which 
principal  is    at   hazard, 
therefore  not  usurious. 
Idem, 


CONVEYANCES. 

1.  Whether  a  stipolatioQ  in  a  lease 
is  a  collateral  limitation  or.  a  cove- 
nant   See  Leaut,  No.  1,  and 

MtUan  V.  Krphari,     1 

2.  Whether  a  conveyance  operates 
as  a  lease  or  a  surrender.  See  £sUMie$, 
No.  2,  and    ikoWs  ex'x  v.  ScoU,     160 

COPIES. 

1.   See  Evidence,  Nos.  7,  8,  9,  and 
CorbeU  v.  Nuit,  trustee,     666 

CORPORATIONS. 


6. 


2. 


the 
and 


<oo 


7.   When  and  how  vendor  of  i)er-  | 
ponal  projK^rty  may  sell  it  when  the  i 
purchaser  refust^s  to  take  it  and  pay 
for  it.     See  S'jles,  No.  1,  2,  3,  and      '   | 
Iiofenbau7ns  v.    Weedai,  Johnson         i 

ct  Co,,  837  i 


I 

I  1.  In  exercising  the  power  to  bor- 
row money,  a  municipal  corporation 
is  not  exercising  sovereign  powers, 
but  is  responsible  for  the  acts  of  its 
agents  as  a  private  corporation. 
De  VoM  <L'  ah.  v.  The  City  of  Rich- 
nwnd,  362 

2.  An  individual  purchasing  the 
bonds  of  a  municipal  corporation,  and 
having  no  actual  notice  of  any  special 
directions  given  to  the  officers  of  the 
corporation  in  relation  to  the  partic- 
ular bonds  purchased,  will  only  be 
bound  by  such  directions  if  he  has 
been  wilfully  ignorant  of  them  ;  and 
not  merely  where  there  has  been  a 
want  of  caution.  Idem,     362 

3.  The  District  Court  of  the  Con- 
federate States  confiscated  certain 
bonds  of  the  City  of  Richmond,  and 
by  its  decree  directed  the  City  Coun- 
cil to  issue  bonds  in  lieu  of  those  so 
confiscated  to  its  receiver.  The  Coun- 
cil, by  resolution,  directed  its  officers 
to  issue  the  bonds  as  directed  by  the 
decree ;  but  to  insert  on  the  foce  of 
the  bonds  so  issued,  and  on  the  books 
of  the  office,  that  it  was  so  issued  in 
lieu  of  a  confiscated  bond  ;  and  to  do 
this  upon  every  re-issue  of  the  bond. 
The  officer  obeyed  the  directions  on 
the  first  issue  of  the  bond,  but  failed 
to  do  it  upon  the  re-issue  of  the  bond; 
and  it  was  purchased  by  a  party  hav- 
ing no  knowledge  that  it  was  such  a 
bond.    The  City  is  bound  to  pav  it. 

Idem,  *362 

4.  On  the  2d  of  April,  1865,  in  an- 
ticipation of  the  evacuation  of  the 
city  of  Richmond  by  the  Confederate 
army,  the  Council  of  the  city  ordered 
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the  destruction  of  all  the  liquor  in  j 
the  city,  and  undertook  to  pay  for  it. 
The  Council,  under  the  charter  of  the  ! 
city,  had  authority  to  make  the  order 
and  the  pledge  ;  and  the  city  of  Rich- 
mond is  responsible  for  the  value  of 
the  liquor  destroyed  under  the  order 
of  the  Council. 

JiMcs  &  Co.  V.  The  City  of  Rich- 
mondy  554 

COUNTERFEITING. 

See  Criminal  Jurisdiction  and  Pro- 
ceedingSy  No.  3,  4,  and  Jelt^a  case^  994 

COUPON  BONDS. 

1.  For  the  liability  of  the  guaran- 
tor of  coupon  bonds.  See  Guaranty ^ 
passim  and 

Arents  v.  The  Covimonwealthy    800 

2.  In  coupon  bonds,  the  contract 
to  pay  principal  and  interest  is  in  the 
bond,  and  whatever  the  form  of  the 
coupon,  it  answers  substantially  the 
same  purpo>e,  which  is  to  afford 
the  holder  evidence  of  his  right  to  de- 
mand what  is  due  on  the  bond,  and 
a  convenient  mode  of  collecting  it. 

Idem,     800 

3.  Though  coupons  are  in  the  form 
of  orders  to  pay  money,  they  are  not 
to  be  regarded  as  bills  of  exchange. 

Idem,     800 

4.  The  degree  of  diligence  required 
of  the  holder  of  a  coupon  is  to  oe  as- 
certained b^  reference  to  the  relations 
of  the  parties.  It  must  be  presented 
for  payment  within  a  rea5»onablf»  time 
after  it  becomes  due  and  payable,  so 
as  to  save  the  liability  of  the  guaran- 
tor in  case  of  any  injury  resulting  ! 
from  delay.  Idem,    800  | 

5.  Though  it  is  not  required  that  a 
coupon  shall  be  presented  for  pay-  | 
ment  on  the  day  it  becomes  due,  it  is  i 
nevertheless  regarded  as  due  and  pay-  I 
able  on  the  day  fixed  for  the  pay-  I 
ment  of  interest.  Idem,    800  | 

6.  Though  the  coupon  is  made  pay-  i 
able  at  a  named  banking-house  on 
presenting  to  them  the  proper  coupon, 
it  is  still  due  and  payable  on  the  day 
when  the  interest  is  due,  as  specitied 
in  it.  Idem,    800 

7.  Coupons  stolen  after  the  day 
when  they  had  become  due  and  pay- 

VoL.  XVIII — 135 


able,  though  they  afterwards  come 
into  the  hands  of  a  bona  fide  holder 
for  value,  cannot  be  held  by  him 
against  the  rightful  owner. 

Idem,    800 

COURTS. 

1.   County  and  Corporation  courts 
have  jurisdiction  at  their  monthly 
terms,  to  abate  an  attachment  issued 
in  a  pending  suit. 
Clajim  d'  Co.  v.  Steenbock  tt  Co.,    898 

COVENANTS. 

1.  Whether  a  stipulation  in  a  lease 
is  a  collateral  limitation  or  a  cove- 
nant.   See  Leasts,  No.  1,  and 

Millan  v.  Kephart,     1 

CREDITORS  AND  DEBTORS. 

1.  A  debtor  in  failing  circumstances 
may  convey  the  whole  of  his  property 
for  payment  of  his  debts,  giving  prefer- 
ences among  his  creditors,  and  re-, 
quiring  a  release  from  such  as  accept 
it.     Gordon  a*  als.  v.  Cannon  dc  ah. 

414 

2.  To  render  such  a  deed  valid,  the 
whole  of  the  debtor's  property  must 
be  conveyed  by  it ;  but  this  need  not 
appear  on  the  face  of  the  deed. 

Idem,     414 

3.  A  partnership  in  failing  circum- 
stances has  the  same  power ;  and  if 
two  of  three  partners  convey  all  the 
effects  of  the  firm  and  their  individ- 
ual property,  and  the  third  has  none, 
they  may  i-equire  a  release  both  of 
the  firm  and  of  all  the  members,  by 
the  creditors  who  accept  the  deed. 

Idem,     414 

4.  When  the  debtor  in  such  a  deed 
re(iuires  a  release,  the  deed  should 
give  to  the  creditors  all  the  informa- 
tion in  the  power  of  the  debtor,  as  to 
the  nature  and  value  of  the  property 
conveyed,  and  the  amount  of  the 
debts  intended  to  be  provided  for, 
and  time  to  obtain  information  not 
given  in  the  deed  ;  and  to  determine 
whether  they  will  accept  or  reject  the 
offer  made  to  them.  In  this  case 
sixty  days  were  allowed,  and  held 
sutfi'cient.  Idem,     414 

5.  See  Trusts  and  Trustees,  No.  9, 
and  Idem,    414 
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6.  Upon  the  true  construction  of 
the  act  of  February,  12,  1866,  Seas. 
Acta  186r>-66,  p.  204,  entitled  "  An 
act  requiring  the  banks  of  this  Com- 
monwealth to  go  into  liquidation,*' 
all  the  creditors  of  a  bank  not  having 
a  8{)ecific  lien  upon  property  of  the 
bank,  are  placed  upou  the  same  foot- 
ing, and  are  entitled  to  share  the 
aj*M<*t8  ratably. 

liobinson  &  aU.  v.  Gardiner  d:  aU.^ 

545 

7.  A  deposit  of  money  in  a  bank 
is  a  loan  and  not  a  bailment. 

Idem  J     545 

CRIMINAL  JURISDICTION   AND 
PROCEEDINGS. 

1.  Where  a  presc^ntment  doi's  not 
charge  an  ofl'ence,  the  appellate*  court 
will  revert'  the  judj^ment  against  the 
accuPi'd,  though  no  motion  in  arrest 
of  judgment  was  made  in  the  court 
below.  Old' a  eafte^    975 

2.  When  a  pecuniary  judgment 
has  bet*n  rendered  in  a  criminal  case, 
and  he  pays  it,  and  upon  apj>eal  the 
judgment  is  reverst^l,  the  cause  will 
be  remandetl  to  the  court  below,  for 
an  order  of  restitution  to  l)e  made 
therein,  if  the  money  is  vet  in  the 
hands  or  the  power  of  the  court. 

Idem,     975 

3.  A  State  court  has  juriwliction  to 
punish  ati  act  made  an  oflfence  by  the 
law  of  the  State,  thouirh  the  same 
act  is  made  an  otfence  by  a  law  of  the 
Congress  of  the  United  States. 

Jen's  case,     994 

4.  A  State  court  has  jurijsdiction  to 
punish  the  offence  of  attempting  to 
pass  a  forged  note  i)urporting  to  be  a 
note  of  one  of  the  national  banks  of 
the  United  States.  Idem,    994 

5.  After  an  indictment  for  a  felony, 
the  indictment  will  not  be  tjuashed, 
because  the  clerk  of  the  examining 
court  has  not  inserted  the  justice's 
warrant  of  commitment  of  the  pris- 
oner in  the  record. 

K*,mp  4*  ah.  ca^Cy     103,3 

6.  A  justice  who  commits  a  pris- 
oner for  felony  ma^  direct  him  to  be 
tried  by  an  examming  court  called 
for  the  purpose,  or  by  the  county 
court  at  \Xm  regular  term.  And  if  he 
commits  the  prisoner  without  direct- 


ing a  caUed  court,  the  trial  is  to  be  at 
a  regular  term.  Idem^     1033 

7.  The  examination  of  a  prisoner 
may  be  on  the  same  day  on  which 
he  was  committed,  when  it  ifi  at  the 
re^ar  term  of  the  county  court. 

Idem,  1033 

8.  After  a  prisoner  has  been  in- 
dicted for  a  felony,  the  only  question 
which  is  open  upon  the  previous  pro- 
ceedings, is  whether  he  has  been  ex- 
amined for  the  otfence  for  which  he 

j  has  been  indicted.  Idem,     1033 

!  9.  Several  prisoners  having  been 
;  tried  together  for  the  same  felony, 
I  and  found  guilty,  the  court  may  grant 
;  a  new  trial  to  one  of  them,  and  ren- 
I  der  a  judgment  against  others. 
I  Idem,     1(K{3 

I      10.   On  a  trial  for  murder,  during  a 
!  recess,  the  jury  is  commilteii  to  the 
I  keeping  of  the  high  sheriff,    who  is 
I  sworn  to  keep  them  ;  but  his  deputy 
is  not  sworn.     The  high  sheriff  goes 
out  with  a  part  of  the  jury,  leaving 
the  others  in  the  jury  room  with  tlie 
deputy,  and  with  the  d(K)r  locked  or 
clostni.    This  is   not    misconduct  of 
the  jury  which  will  entitle  the  pris- 
oner to  a  new  trial. 

Trim's  case,     1048 

11.  The  act  of  April  27,  18(>7,  to 
revise  and  amend  the  criminal  pro- 
cedure, Sess.  Acts  186<>-(}7,  p.  915, 
ch.  128,  does  not  authorize  the  trial 
of  a  prisoner  for  a  felony,  except  u{)on 
an  indictment  found  by  a  grand  jury 
in  a  court  of  competent  juris<iiction. 

Matthews  ca*e,     1054 
•     Garmr's  ca*e,     1054 

12.  Anvthing  which  is  good  cause 
for  arresting  a  judgment  is  good  cause 
for  reversing  it,  though  no  motion  in 
arrest  is  made. 

Idem,     iaS4 

DECREES. 

1.  For  the  mode  of  proceeding  for 
relief  against  decrees  by  default,  and 
what  relief  will  be  given.^  See  Equity 
Jurisdicti/m  and  Relief,  No.  2,  3,  4,  5, 
6,  and 

Hill  <&  als.  V.  Bfjwyer  d-  aU,     390 

2.  Decrees  by  default  in  favor  of 
husbands  and  wives  give  interest 
upon  interest ;  but  the  counsel  of 
the  parties  direct  the  clerk  to  correct 
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the  error  by  endorsement  on  any 
executions  that  might  be  issued  upon 
them ;  which  is  done.  The  counsel 
had  full  authority  to  direct  the  cor- 
rection, and  to  Bind  the  wives  as 
well  as  their  husbands ;  and  thus  to 
correct  the  error.  /dem,     390 

DEEDS. 

1.    A  deed  of  trust  to  secure  a  debt, 
which    provides    for    the  time  and 
terms  of  sale,  upon  the  failure  of  the  i 
grantor  to  pay  the  debt,   is  of  the 
obligation  of  the  contract,  and  the 
act  of  March  2,  1866,  to  stay  the  col- 
.  lection  of  debts  for  a  limited  period  . 
which  forbids  salen  under  such  deeds  ' 
of   trust  until   the  1st  of  January,  | 
isr)8,  is,  in  relation  to  such  deeds  of  ] 
trust,  unconstitutional.  I 

Taylor  v.  Stearns  <i*  aZ«.,     261  ; 

DEVISES.  i 

1.  Testator  says:    I  devise  all  my  | 
estate,  in  possession,  remainder,  re-  i 
version  or  m  expectancy,  to  m}'  be-  ! 
loved  wife  B.  C.  M.  for  her  mainte-  I 
nance  and  support,  and  for  the  main-  | 
tenan(*e  and  support  of  our  children,  I 
during  her   life  or  widowhood.     In  | 
the  event  of  her  marriage,  she  is  to 
be  restricted  to  her  dower  and  distri- 1 
butable  share  as  in  case  of  intestacy.  | 
Held  :     Upon   the   language  of  the 
clause,  the  widow  is  entitled  abso-  I 
lutely  during  her  widowhood  to  the  I 
whole  esuite ;  and  there  is  no  trust  for  i 
the  children.     And  this  construction 
is  sustained,  in  this  case,  by  the  pro- 
visions of  the  will  and  the  surround-  . 
ing  circumstances. 

Rhett  <i'  wife  v.  MaJion's  ex^x  &         \ 
ah.y  579 

2.  Testatrix  says  :  All  my  landed  I 
estate  in  W  to  be  e(iually  divided  be-  j 
tween  mv  nepliew  E  and  the  chil-  I 
dren  of  fl,  namely :  L,  S,  W,  M  and  | 
W.  E  and  H  were  the  nephew  and  i 
niece  of  the  testatrix,  to  whom  she 
wa«  equally  attached.  II  was  dead  ; 
when  the  will  was  made.  By  another  ' 
clause,  she  gives  other  projHjrty  to  be  , 
divided  between  E  and  the  sur\4ving  i 
children  of  H  :  and  she  says :  Should  , 
any  of  the  children  of  H  die  without 
heirs,  the  property  left  them  shall  be  i 


divided  among  the  survivors.  Held  : 
E  took  one  moiety  and  the  children 
of  H  the  other  moiety  of  the  land  in 
W. 

Hoxton  d*  cUs.  V.  Griffin  als.,  614 
3.  Mrs.  H.  was  a  resident  of  Alex- 
andria at  the  breaking  out  of  the  late 
civil  war ;  and  after  it  commenced  vol- 
untarily went  into  the  Confederate 
lines,  and  resided  therein  until  her 
death  in  1863.  By  her  will,  she  de- 
vised certain  land  in  the  county  of 
Alexandria  to  N.  in  trust  for  Y.  and 
F.,  which  lands  were  at  all  times  in 
the  military  lines  and  within  the 
jurisdiction  of  the  United  States.  The 
devise  is  valid  ;  and  after  the  war,  N 
may  maintain  an  action  to  recover 
the  lands ;  though  he  too  went  into 
the  Confeilerate  lines,  and  held  office 
under  the  Confederate  government 
at  the  time  of  the  death  of  Mrs.  H.  . 
O/rbdt  V.  NuU,  trustee,     666 

DELIGENCE. 

1.  What  diligence  required  of 
holders  of  coupons.  See  Coupon 
Bonds,  No.  4,  5,  and 

Arents  v.  CommonwecUth,     800 

EQUITY    JURISDICTION    AND 
RELIEF. 

1.  When  the  chancery  court  has 
jurisdiction  in  a  controversy  between 
execution  creditors,  claiming  under 
ch.  188,  §  3,  of  the  Code.  See  Exe- 
cutions, No.  10,  and 

Charron  &  Co.  v.  Boswell  <^  al.     230 

2.  A  party  against  whom  a  decree 
has  been  rendered,  without  his  ap- 
I)earance,  may  apply  to  have  the  de- 
cree opened  either  by  petition  or  by 
original  bill.  In  either  form  it  is  an 
original  proceeding,  and  may  be  com- 
menced without  previous  leave  of  the 
court. 

Hill  d:  als.  v.  Bouyer  <5:  als.,    390 

3.  If  application  is  made  to  the 
court  for  leave  to  file  a  petition  to 
open  a  decree,  and  the  application 
is  rejected,  this  is  not  a  le^  adjudi- 
cation upon  the  case  presented  in  the 
petition,  as  it  would  be  in  the  case  of 
a  refusal  to  allow  a  bill  of  review 
to  be  filed,  in  which  case  the  leave  is 
necessary  to  entitle  the  plaintiff  to 
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file  it ;  and  the  party  may  therefore 
file  his  original  bill  to  have  the  de- 
cn*e  opened.  Man,    390 

4.  An  original  bill  which  seeks  to 
correct  errors  in  a  decree  by  default 
apparent  on  its  face,  and  also  set 
it  aside  on  the  ground  of  mistake 
and  surprise,  having  been  filed  with- 
out leave,  cannot  be  treated  as  a  bill 
of  review.  But  a  copy  of  the  original 
record  being  filed  with  the  bill,  the 
court  may  consider  and  correct  any 
errors  apparent  on  the  face  of  the 
decree,  which  may  be  corrected  by 
the  court,  under  the  Code,  ch.  181,  \  5. 

Idan,     390 

5.  A  decree  by  default  is  made 
against  a  guardian  and  his  sureties  ; 
and  the  process  had  not  been  served 
on  one  of  the  sureties.  Ui>on  a  bill 
by  the  guardian  and  the  other  sure- 

•ti'es,  to  open  the  decree,  no  objection  to 
the  decree  on  this  ground  can  be  raised 
by  them.  Nor  will  the  objection  of 
multifariousness  alone  be  ground  for 
reversing  the  decree.  Idem,    391 

6.  A  defendant  upon  whom  process 
has  been  served,  who  wholly  neglects 
his  defence,  or  contents  himself  with 
merely  writing  to  a  lawyer  who  prac- 
tices in  the  court  to  defend  him,  with- 
out giving  him  any  information  about 
his  defence,  or  enquiring  whether 
he  is  attending  to  the  case,  is  not  en- 
titled to  relief  against  a  decree  by  de- 
fault, on  the  ground  of  surprise,  now- 
ever  grossly  unjust  the  decree  may  be. 

Idem,     391 

7.  How  e<iuity  will  reform  a  deed 
conveying  the  proi)ert^'  of  several  to 
pay  their  debt**  indiscnminatelv.  See 
TVuMs  and  Trunttfi<,  No.  9,  and 

Gordon  d*  ah.  v.  Cannon  d'  als.     414 

8.  The  General  Assembly  having 
the  authority  to  extend  the  bounda- 
ries of  a  t'ity,  the  justice  or  expedi- 
ency of  it  is  not  a  question  of  which 
the  courts  can  take  jurisiliction. 
Wade  d'  ah.  v.  The  City  of  Rich- 
mond, '  ()23 

Thomas  tl*  ah.  v.  The  mme,  023 

9.  A  court  of  equity  will  enjoin  a 
sale  of  land  under  a  deed  of  trust  given 
to  secure  the  purchase  money  of  land, 
where  there  is  a  cloud  upon  the  title 
which  would  occasion  a  sacrifice  at 
such  sale. 

Faulkner  d-  ah.  v.  Davis  &  ah.        694 


'  10.  It  seems  that  a  court  of  equity 
j  has  not  authority,  under  its  general 
1  jurisdiction  as  guardian  of  infents,  to 
I  sell  their  real  estate  whenever  it  is 
<  for  the  advantage  of  the  infants  so  to 
!  do.  Idem,     694 

i      11.  The  statutes  in  relation  to  the 
sale  of  infants'  lands  are  remedial  in 
tlieir  nature,  and  should  be  ("onstrued 
.  liberally.  Idem,    fi94 

12.  By  the  act  of  Februarj- 18,  1853, 
:  Sees.  Acis  ch.  34,  p.  39,  anS  the  pre- 
vious acts  on  the  subject,  courts  of 
equity  had  authority  to  sell  the  land 
in  which  infants  had  an  interest, 
whether  in  possession  or  remainder, 
vested  or  contingent,  if  the  proper 
parties  could  be  brought  before  the 
courts  Idem,     (J94 

13.  When  a  trust  to  sell  continues 
though  the  trustee  is  dead,  a  court 
of  equity  will  execute  it.  See  TrusU 
and  Trustees,  No.  11,  and     Idem,  694 

14.  When  court  may  decree  a  sale 
of  a  trust  subject  or  lands  in  which 
infants  have  a  contingent  interest, 
though  parties  not  in  being  may  have 
an  interest.  See  Trusts  and  Trustees, 
No.  12,  and  Idem,     691 

15.  Although  the  bill  was  prepared 
with  reference  to  the  sale  of  the  land 
of  infants  under  the  statute,  yet  all 
the  facts  having  been  stated  in  it, 
and  all  the  proceedings  having  been 
regularly  conducted,  it  was  compe- 
tent for  the  court  to  make  a  decree 
therein  for  the  sale  of  the  property, 
if  upon  these  facts,  upon  any  ground 
whatever,  the  court  of  cham-ery  had 
authority  to  make  the  decree. 

Idem,     694 

16.  Though  a  court  of  chancery 
will  be  reluctant  to  appoint  a  receiver 
to  take  charge  of  ana  manage  a  rail- 
road, it  is  com i>e tent  to  do  so  when 
such  a  course  is  indispensable  to  se- 
cure the  rights  of  the  legitimate  .stock- 
holders, and  to  prevent  a  failure  of 
justice.     Stevens  d*  al.  v.  Davison,  873 

17.  When  papers  filed  with  an  an- 
swer are  not  evidence.  Sec  Evidence, 
No.  2. 

ESTATES. 

1.  W^hether  a  stipulation  in  a  lease 
is  a  collateral  limitation  or  a  cove- 
nant.   See  Leases,  No.  1,  and 

Millan  v.  Kephart,     1 
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2.  E  owns  an  estate  for  her  life  in 
property,  both  real  and  personal  in- 
cluainjj  slaves;  and  S  owns  the  re- 
mainder in  fee  therein ;  and  E  and 
her  trustee  enter  into  a  contract  called 
by  the  parties  a  lease,  by  which  they 
convey  to  S  the  life  estate  of  E  in  the 
whole' of  the  property,  andS,  in  con- 
sideration thereof,  undertakes  to  pay 
E  annually  for  her  life  seven  hundred 
dollars  as  rent,  and  to  pay  all  taxes 
and  legal  charges  on  the  estate ;  and 
the  usual  remedies  for  the  recovery  of 
these  annual  sums  were  reserved.  S 
was  put  into  possession  of  the  prop- 
erty, and  held  and  treated  it  as  his 
own.     Held  : 

1.  Though     the    instrument    was 

called  a  lease,  and  the  sums  re- 
served was  called  a  rent,  the 
contract  was  a  surrender,  and 
the  life  estate  of  E  was  merged 
in  the  f  state  of  S. 

Scon's  ex'x  V.  Scott,     160 

2.  The  instrument  not  being  under 

seal,  it  was  not  as  to  the  land; 
an  express  surrender;  but  it 
was  a  contract  for  a  surrender, 
which  was  carried  out  by  the 
parties,  by  the  delivery  of 
possession  and  the  payment  of 
money  under  it ;  and  it,  there- 
fore, has  all  the  legal  effect  of  an 
ex  pi-ess  surrender  by  deed .  As 
to  the  personal  property,  no 
deed  was  necessary. 

Idem,     160 

3.  The  slaves  having  been  emanci- 

pated by  the  proclamation  of 
the  President  of  the  United 
States,  this  does  not  entitle  S 
to  any  abatement  from  the 
amount  of  the  annual  payments 
which  he  contracted  to  make. 
Idem,     160 

3.  Testator  says — I  devise  all  my 
estate,  in  possession,  remainder,  re- 
version or  expectancy,  to  mv  belovefi 
wife,  B.  C.  yt.,  for  her  maintenance 
and  support,  and  for  the  maintenance 
and  support  of  our  children  during 
her  life  or  widowhood  In  the  event 
of  her  marriage,  she  is  to  be  restricted 
to  her  dower  and  distributable  share. 
as  in  the  case  of  intestacy.  Held  : 
Upon  the  language  of  the  devise,  the 
widow  is  entitled  absolutely  during 
her  widowhood  to  the  whole  estate  ; 


and  there  is  no  trust  for  the  children. 
And  this  construction  is  sustained,  in 
this  case,  by  the  other  provisions  of 
the  will,  and  the  surrounding  circum- 
stances. 
Rhett  dr  wife  v.  Mason's  ex^x  tt  aU.  579 

EVIDENCE. 

1.  When  an  appellate  court  will  not 
reverse  a  decree  for  want  of  proof  of 
the  execution  of  a  paper.  See  Ap- 
pelhte  Court,  No.  2,  and 

James  Rirer  &  Kan.  Co.  v.  Litlle- 

john,  56 

Litilejohn  v.  Ferguson  &  ah.,  56 

2.  The  written  opinion  of  an  at- 
torney of  a  party,  or  the  recitals  in  a 
bond,'  though  the  papers  are  filed 
with  the  answer  of  a  defendant,  and 
are  not  excepted  to  as  evidence,  are 
not  competent  proof  of  the  facts  re- 
cited in  them.  Idem,    56 

3.  R  gives  to  L  an  order  on  J,  his 
debtor,  for  a  sum  certain ;  much  less 
than  the  whole  debt;  and  he  gives 
to  F  an  order  on  J  for  the  whole 
balance  due  from  J  to  R.  F's  order 
having  been  lost,  in  a  controversv  be- 
tween L  and  F,  in  the  absence  of  any 
evidence  on  the  subject,  the  presump- 
tion is  that  the  order  in  favor  of  L 
wa.s  first  given.  Idem,    56 

4.  On  a  parol  contract  for  the  sale 
of  land,  the  vendor  executes  a  deed 
by  which  he  convevs  a  part  of  the 
land  purchased  by  the  vendee.  It  is 
not  com|>etent  to'prove  by  parol  evi- 
dence that  the  deed  was  only  in  part 
execution  of  the  contract,  and  the 
vendor  had  agreed  at  the  time  the 
deed  was  executed  that  he  would 
convey  the  remainder  at  another  day. 

Broughton  v.  <^offei\     196 

5.  In  an  action  by  an  endorsee 
against  his  immediate  endorser,  upon 
a  protested  bill,  parol  evidence  of  an 
agreement  between  them,  at  the  time 
of  the  endoi-sement,  which  would  vary 
the  legal  liability  of  the  endorser  un- 
der his  endorsement,  is  inadmissible. 

Woodward,  Baldwin  d*  Co.  v. 
FosUr,  213 

6.  What  is  a  case  of  latent  ambig- 
uity, in  which  parol  evidence  is  ad- 
missible to  prove  what  was  the  inten- 
tion of  the  parties.  See  Leases,  No. 
5,  and 
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Midlothian  OxU  Mining  Co,  v.  '  fa,  does  not  divest  the  defendant  in 

Finney  dr  a/«.,  326  j  the  execution  of  the  property,  and 

7.  Plaintiff  in  unlawful  detainer  j  transfer  to  the  plaintiff  or  the 
proves  he  deposited  the  original  will  i  sheriff.  Only  a  special  interest  is 
of  his  testatrix  with  the  clerk  of  the  vested  in  the  sheriff  as  a  mere  bailee. 
Circuit  Court  of  Richmond,  in  1864.  to  enable  him  to  keep  the  property 
He  also  proves  that  the  witness  had  |  safely,  and  defend  it  a^nst  wrong- 
enquired  for  said  paper  of  the  said  i  doers.  It  is  in  the  custody  of  the 
clerk,  at  his  office  in  tne  city  of  Rich-  law,  and  the  sheriff  has  a  naked 
mond,  in  whose  custody  the  said  origi-  '  power  to  sell  it  and  pass  the  title  of 
nal  paper  had  been  left;  that  the  said  i  the  owner  to  the  purchaser. 

clerk,  at  his  request,  made  search  for  |       Wafker  d'  als.  v.  The  Common- 
said  paper,  and  rejKirted  it  had  been  j         wealthy  14 

lost  out  oi  \V\^  jx^ssession  and  de- ,  2.  The  plaintiff  may  always,  with 
slroyed  at  the  tune  of  the  fire  in  |  ^he  consent  of  all  the  defendants, 
April,  18().>.  In  the  absence  of  all  abandon  a  lew  ui>on  the  property  of 
8U.«picion  of  unfair  dealing,  this  testi-  ,^11  or  any  of' them,  and  afterwards 
mony  is  sufficient  to  let  in  a  copv  gue  out  a  new  execution.  Idem,  14 
of  the  will,  of  the  accuracy  of  which  j  3,  xf  ^^e  defendants  in  an  execu- 
copy  there  IS  no  question.  |  tj^^^  ^  ^  principal  and  his  sureties, 

CorheUy.  ^lUt,  trusUe,     666  ;  ^nd  the  property  levied  on  be  that  of 

8.  Upon  proof  that  the  will  had  ^he  sureties,  the  plaintiff  may,  with 
been  regularly  admitt^  t()  probate  in  ]  the  assent  of  the  sureti^  only, 
the  Circuit  Court  of  Richmond,  such  abandon  the  levy,  and  afterwards  sue 
proof  of  the  loss  and  destruction  of  1  p^t  executions  against  all  the  defen- 
the  record  will  authorize  the  admis-  |  dants.  Idem  14 
sion  of  an  official  copy  of  the  record,  I  .  ti.^i  1  i.  i  j  j  1  '  *i_ 
certified  bv  the  clerfe.  And  this  offi-  ,  J'  .^^  ^  ^J^^Y  ^  abandoned  by  the 
cial  copy 'having  been  admitted  to  ^^^V^;  ""'^^'.i  .  ^^^"^  ""^  ^^'^  ^^' 
probate  in  the  Orphans^  Court  of  the  '  ^^"/^"ts,  without  the  concurrem^  or 
bistrict  of  Columbia,  an  official  copy  '  a^thonty  of  the  plaintiff;  or  if  the 
from  that  office  is  admissible.                |  H^^P^^^y  \«  eloigned  or  removed  by 

Idem      666    ^"^  defendant  out  of  the  reach  of  the 

9.  When  the  copy  of  a  pap^r  has  \  ^j^*^^^*  "^jf ^"^^^  •  ^^^«.  ?v"T.^*  *''"  ^^^ 
been  properly  admitted  in  evidence,  ,  «»^eriff  or  the  plaintiff,  the  latter  may 
the  admission  of  another  copy  of  the  I  «^?  ^"^  ^,  P/,^  execution.  Idem,  14 
same  paper,  if  improi>er,  caAnot  pos-  ■  ,  ^; ,  ^,f  '^^^^  proj^erty  levied  on  be 
sibly  do  injury  xh  the  other  party;  |  ^^\^  ^^^  defendant  by  the  rmscon- 
and  is  therefore  no  cause  for  r^ers-  ^"^^  ^F  "^K^ff^^  «£  ^^^.-^i!!?^'  lu^ 
ing  the  judgment.  Idem,    (m  '  ^^^'^^I'on  is  thereby  satisfied,  to  the 

10.  When  no  proof  of  the  signa-  |  ^'^^"^  ^^  f^^.^Y^l"^  ^^..^^e  property  ; 
ture  of  a  pai>er  filed  with  a  bill  in  f"f/^^  P^j^V^  ^  ^^'**V  '"'*'^'  ^"^^ 
chancery  L  necessary.     See  Practice  1  ^^  ^*^«  «**«"ff  ^^'^  indemnity 

in  Chancery,  No.  4,  and  ,  ^^"'^     ^"^ 

James  Hirer  &  Kan.  Co.  v.  Little-  6.   A  mere  suspension  of  proceed- 

john,  56  I  ings  on  a  levied  execution  does  not 

LiUlejohn  v.  Ferguson  d*  aU.,  56  authorize  a  restoration  of  the  prop- 
erty to  the  possession  of  the  defen- 
dant, or  release  the  levy.  And  if,  by 
a  misunderstanding  of  the  directions 


EXAMINING   COURTS. 


mitLH  ff .  n  f  1  '^^''"  *  prisoner  com-    ^f  ^^e  plaintiff  by  the  sheriff  and  the 
^   i^f^^  /T^Tl-^^'^^TT'^-  '<i^^^^^^  the  property  is  released 

^di^nT^:^  /r^'^^'^A"^  ''''^   ^''"  \  l>y  the  sheriff  t6  them,  the  plaintiff 
ceedxngs,  No.  6  7,  8,  and  |  ^     ^^^^  ^  ^^^  execution. 

Kemp  &  als.  case,     1033  j       ^  j^i^^      24 

EXECUTIONS.  I      7.   In  a  proceeding  at  law  against 

several  parties,  judgments  against  one 

1.   The  levy  of  an  execution  of  ^.  j  or  more  are  entered  at  one  time,  and 
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against  others  at  another  time,  one 
execution  may  be  issued  against  all. 
/(fern,    15 

8.  Upon  a  motion  to  quash  a  second 
execution  in  vacation,  the  judge  may, 
in  vacation,  allow  the  sheriff  to 
amend  his  return  on  the  first  execu- 
tion. Idem^    15 

9.  A  fieri  facias  placed  in  the  hands 
of  an  officer  for  execution  is  a  legal 
lien  under  ch.  188,  ?  3  of  the  Cone, 
upon  all  the  personal  property  ana 
cnoses  in  action  of  the  debtor,  from 
the  time  it  goes  into  the  hands  of  the 
officer,  except  in  the  cases  stated  in 
said  section.  This  lien  'continues 
after  the  return  of  the  execution  *'no 
effects,  '*  and  has  priority  over  a  sub- 
sequent execution  lien  under  the 
same  law;  even  though  there  has 
been  a  proceeding  by  suggestion  under 
the  junior  sooner  than  under  the 
senior  execution ;  and  this  though 
the  executions  issued  from  different 
courts. 

Charron  dc  Co.  v.  Boswell  d'  al.      230 

10.  An  order  having  been  made 
upon  the  suggestion  under  the  junior 
execution,  directing  a  chose  in  action 
not  yet  due,  to  be  delivered  by  the 
garnishee  to  the  sheriff,  and  direct- 
ing him  to  collect  the  amount  when 
due,  and  after  paying  off  a  prior  claim 
upon  it,  to  pay  the  plaintiff  his  debt 
out  of  the  proceeds ;  the  creditor  in 
the  senior  execution  may  proceed  bv 
petition  filed  in  the  court  in  which 
the  order  was  made,  and  in  that  pro- 
ceeding, to  have  the  order  corrected  ; 
or  he  may  file  his  bill  in  equity  to 
have  it  done.  Idem^    230 

11.  A  forthcoming  bond,  with  con- 
dition to  deliver  property  in  execu- 
tion, on  a  day  of  sale  occurring  after 
the  return  day,  is  valid. 

Ballard  &  als.  v.  Whitlock,    251 

12.  When  a  judgment  is  set  aside, 
the  execution  whicn  has  issued  upon 
it  falls  with  it,  without  any  express 
order  to  quash  the  execution. 

Idem,    251 

13.  When  court  may  set  aside  a 
judgment  and  award  of  execution, 
and  render  another  judgment  and 
award  of  execution  on  a  forfeited 
forthcoming  l)ond.  See  Firrihcoming 
BondSy  No.  2,  3,  and  Iderriy     251 


EXPRESS  COMPANIES. 

See  Joint  Stock  Companies,  No.  1,  2, 
3,  4,  and 
AnderBon  v.  The  Commonwealth,    316 

FELONY. 

1.  The  act  of  April  27,  1867,  to  re- 
vise and  amend  the  criminal  proced- 
ure, Sess.  Acts,  1866-67,  p.  915,  ch. 
128,  does  not  authorize  the  trial  of  a 
prisoner  for  felon v,  except  upon  an 
mdictment  found  by  a  grand  jury  in 
a  court  of  competent  jurisdiction. 

Matthews'  case,     1054 
Gamer^s  case,     1054 

FORFEITURES. 

1.  The  fourth  section  of  the  act  of 
Congress  of  June  7,  1862,  entitled 
**  an  act  for  the  collection  of  taxes  in 
the  insurrectionary  districts,"  12 Stat, 
at  Large  422,  does  not,  and  is  not  in- 
tended to,  create  such  a  foifeiture  of 
the  land  to  the  United  States  as  that 
it  ipso  facto  ceases  to  be  the  property 
of  the  former  owner,  and  oecomes 
the  absolute  property  of  the  United 
States. 

Martin  v.  Snowden,  trustee,     106 

Bennett  v.  Hunter,     106 

Portner  d'  Becker  v.  Cazenove,     106 

2.  Congress  has  not  the  constitu- 
tional power  to  impose  the  penalty  of 
forfeiture  of  lands  for  the  non  pay- 
ment of  taxes  assessed  thereon. 

Idem,    106 

3.  If  the  forfeiture  provided  by 
this  act  is  to  be  regarded  as  absolute 
and  as  a  penalty  on  persons  en- 
gaged in  rebellion  against  the  United 
States ;  then  it  is  a  legislative  convic- 
tion and  punishment  without  trial  of 
all  who  mil  to  pay  the  tax,  and  is  a 
violation  of  the  provision  of  the  con- 
stitution which  forbids  Congress  to 
pass  a  bill  of  attainder,      /dm,    106 

FORTHCOMING  BONDS. 

1.  A  forthcoming  bond,  with  con- 
dition to  deliver  property  taken  in 
execution  on  a  day  of  sale  occurring 
after  the  return  day,  is  valid. 

Ballard  d'  aXs.  v.  Whitlock,    251 
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2.  A  judgment  and  award  of  execu- 
tion upon  a  forfeited  forthcoming 
bond,  having  been  entered  by  de- 
fault, upon  a  day  prior  to  tliat  to 
which  notice  was  given,  the  court  in 
which  the  judgment  and  award  of 
execution  was  rendereii  has  jurisdic- 
tion on  the  motion  of  the  plaintiflf  to 
set  aside  the  judgment  and  quash  the 
execution,  upon  reasonable  notice  to 
the  defendants.  Code,  ch.  181,  $  5 ; 
ch.  187,  i  23.  Idem,     251 

3.  The  plaintiff  having  given  a 
second  notice  to  the  obligors  in  the 
forthcoming  bond,  for  a  judgment 
and  award  of  execution  thereon,  and 
they  ap{)earing  and  objecting  to  the 
rendenng  of  the  judgment  and  award 
of  execution  aske<l,  the  court  may  at 
the  same  time  quash  the  first  judg- 
ment and  execution,  and  render 
another  judgment  and  award  of  exe- 
cution on  the  bond.  And  the  obli- 
gors lx?ing  present  by  their  counsel, 
they  had  reasonable  notice  of  the 
motion  to  quash.  Idem,     251 

4.  The  di  fence  of  set  off  is  admis- 
sible in  a  motion  upon  a  forthcoming 
bond  taken  on  a  warrant  of  distress 
for  rent.       AUn  ii' als.  \.  Hnrt,     770 

FRAUD. 

1.  What  should  be  done  by  a  court 
of  etjuity  In^fore  <lirecting  land  con- 
vey ikI  for  the  se|>arate  use  of  a  wife 
to  hki  sf»ld  for  payment  of  her  hus- 
band's debts.  *  S.H?  I*Taciice  in  Chan- 
rtTv,  No.  19,  and 

Dronie  v.  Hart  d*  aU.,     7S1> 

GUARANTY. 

1.  The  acts  of  March  20,  1848,  and 
of  March  2t>,  ISol,  authorized  the 
guaranty  of  the  State  ujwn  the  bonds 
of  the  city  of  Wheeling,  to  pay  her 
subscription  to  the  stt^x*k  of  the  Balti- 
moR*  and  Ohio  Railroad  Company, 
pavable  to  Warvr  and  transferable  l>y 
delivery,  though  not  payable  to  the 
ci>m{»4iuy,  but  to  a  thinl  person. 

ArtntfX.  Tt<('  (\iJntntnitrojithj     800 

2.  If  the  i\mtract  of  guaranty  of  a 
ci^utx:>n  bi»nd  transferable  bv  deliverv 
is  not  nt^>tiable  at  law  along  witt 
the  bond  and  coupons,  it  is  assign- 
able in  equity,  and  an  interest  in  it 


passes  in  equity  to  each  succeaBive 
holder  of  the  bond  and  coupon. 

Idnn,     800 

3.  To  give  effect  to  the  manifest  in- 
tention of  the  parties,  the  right  to 
enforce  the  guaranty,  unless  lost  by 
laches  or  otherwise,  must  be  held  to 
be  co-extensive  with  the  right  to  en- 
force payment  of  the  bond  or  cou- 
pon. The  guaranty,  as  an  accessory 
to  the  bond  or  coupon,  follows  it  and 
adheres  to  it  in  equity,  and  the  right 
to  enforce  the  guaranty  must  be  de- 
termined by  the  right  to  demand  pay- 
ment of  the  bond  or  coupon. 

Idem,     800 

4.  Though  in  general  the  contract 
of  a  guarantor  is  to  pay,  if  after  due 
diligence  the  debt  cannot  be  made 
out  of  the  principal,  yet  the  intention 
of  the  parties  niu^t  govern,  and  if  it 
was  the  &:uarantor's  intention  to  make 
himself  liable  on  the  defeult  of  the 
principal  debtor,  without  the  use  of 

j  the  ordinary  means  to  compel  pay- 
I  ment  by  him,  or  proof  of  his  insolv- 
i  ency,  he  will  be  held  liable  acconi- 
'  ingly.  Idem,    800 

I      5.   The  degree  of  diligence  reoui red 
of  the  holder  of  a  coupon,  is  to  be  as- 
certaine<i  by  a  reference  to  the  rela- 
tion of  the  parties.     It  must  be  pre- 
!  sen  ted  for  pajTnent  within  a  reason- 
,  able  time  after  it  becomes  due  and 
piiyable,  so  as  to  save  the  liability  of 
I  the  guarantor  in  case  of  any  injury 
resulting  from  delay.  Idem,    800 

HUSBAND  ANT)  WIFE. 

t 

A  husband,  trustee  for  his  wife, 
I  contracts  for  the  purchase  of  land  for 
I  her ;  but  the  contract  is  in  his  owti 
name.  He  is  put  into  possession,  but 
'  he  fails  to  comply  witn  the  terms  of 
the  contract.  In  a  proceeding  by  un- 
j  lawful  detainer  by  the  vendor  to  re- 
I  cover  po^ession,  the  wife  is  not  a 
,  necessary  or  proper  party  in  the  ac- 
,  tion. 

WiUiamton,  trustee  v.  Ptucton, 
iruMer,  509 

2.  'What  should  be  done  by  a  court 
of  e<}uity  before  directing  land  con- 
veyed for  the  separate  use  of  a  wife 
to  be  sold  for  payment  of  husband's 
debts.  See  Pradice  •»  Chancery,  No. 
.  19,  and       Cronie  v.  Hart  d*  aU,,     789 
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3.  When  counsel  may  bind  wives 
as  well  as  their  husbands  by  their  ac- 
tion in  a  cause.  See  Attorneys  at  Law, 
No.  1,  and 

Hill  dc  cds.  V.  B'nirypr  iSc  als.,     364 

4.  See  Legacies  and  Legatees,  No.  3, 
and  Brent  v.  Washington's  a(Vmr,  563 

INFANTS. 

1.  It  Feems  that  in  Virjfinia  a  court 
of  equity  has  not  authority,  under  its 
general  jurisdiction  as  >?uardian  of  in- 
fants, to  sell  their  real  estate,  when- 
ever it  is  for  the  advantage  of  the  in- 
fants to  do8o.. 

Faulkner  tt*  als.  v.  Davis  <t*  a/*.,     694 

2.  The  statutes  in  relation  to  the 
sale  of  infants'  lands  are  remedial  in 
their  nature,  and  should  be  constiiied 
liberallv.  Idem,    694 

3.  By  the  act  of  February  18,  185:^, 
Sess.  Acts,  ch.  34,  p.  39,  and  the  pre- 
vious acts  on  the  subject,  courts  of 
equity  had  authority  to  sell  the  land 
in  which  infants  had  an  interest, 
whether  in  possession  or  remainder, 
vested  or  contingent,  if  the  proper 
parties  could  be  brought  before  the 
courts.  Idem,     ()94 

4.  What  parties  are  sufficient  in  a 
suit  to  sell  lands  in  which  infants 
have  a  contingent  interest.  See  TrasU< 
and  Trustees,  No.  12,  and 

Idem,     694 

INSTRUCTIONS. 

1.  When  the  court  below  refuses  to 
give  an  instruction  to  the  jury  asked 
by  the  defendant,  and  gives  an  instruc- 
tion which,  after  the  refusal  of  the 
first,  was  calculated  to  mislead  the 
jury,  the  judgment  will  be  reversed. 

Ragland  tt*  Co.  v.  BvUler,     346 

2.  If  an  instruction  asked  does  not 
correctly  expound  the  law,  the  court, 
as  a  general  rule,  mav  refuse  to  ^ive 
it,  and  is  not  bound  to  modify  it  or 
give  any  other  instruction  in  its  place. 

Hosenhaums  v.  Weeden,  Johnson 
<fc  Co.,  837 

3.  An  instruction  asked  for  may  be 
so  equivocal,  that  to  give  or  refuse 
it  mi^ht  mislead  the  jury,  and  thus 
it  might  have  all  the  effect  of  an 
erroneous  instruction .  I  n  such  a  case 
it  would  be  proper  for  the  court  to 

Vol.  xviii — 136 


modify  the  instruction,  so  as  to  make 
it  plain.  Idem,    837 

4.  An  instruction  asked  being  equi- 
vocal, and  being  correct  on  one 
construction  of  it,  the  court  should 
not  refuse  to  give  it,  but  should  give 
it  with  such  an  explanation  of  its 
meaning  as  to  ensure  it  being  under- 
stood by  the  jury. 

Ward  <i  als.  v.  Churn,    854 

ISSUE. 

1.  When  an  issue  should  Ik*  directed 
by  a  court  of  equity  to  ascertain 
whether  there  was  or  was  not  fraud 
in  procuring  a  deed,  or  whether  it 
had  been  afterwards  confirmed.  See 
Practice  in  Chancery,  Xo.  8,  and 

MetterVs  admW  v.  Ilagan,     246 

JOINT  STOCK  COMPANIES. 

1.  The  I  93,  of  the  act  of  February 
15th,  1866,  for  the  as^MiSsment  of  taxes, 
embraces  express  companies  char- 
tered by  the  State  of  \  irginia ;  and 
the  present  stockholders  are  person- 
ally liable  for  taxes  due  to  the  Com- 
monwealth from  the  company,  in- 
curred while  they  were  stockholders. 
Anderson  v.  The  Commrm wealth,     316 

2.  Though  the  charter  of  an  ex- 
press company  did  not  make  the 
stockholders  i)er8onally  liable  for  the 
debts  of  the  company,  the  said  assess- 
ment act  pai?8ed  subsequent  to  the 
charter,  has  so  far  modified  the  char- 
ter as  to  make  them  personally  liable. 

Idem,    316 

3.  The  charter  reserving  to  the 
(xeneral  Assembly  the  power  to  modi- 
fy or  repeal  the  charter,  this  was 
effectually  done  by  the  act  for  the 
assessment  of  taxes  ;  and  it  is  not  in 
violation  of  ^  16,  article  iv.  of  the 
constitution.  Idem,     312 

4.  Qu.«re:  Whether  ?  93  of  the 
said  assessment  act,  makes  the  stock- 
holders of  an  express  company  liable 
for  taxes  due  him  from  the  company 
primarily,  or  only  as  guarantors? 

Idem,     316 

5.  The  board  of  directors  of  a  rail- 
road company  have  no  authority, 
without  the  sanction  of  a  lawful  meet- 
ing of  the  stockholders,  to  make  a 
lease  for  years  of  the  road  and  prop- 
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erty  of  the  company,  with  authoiity 
to  the  lessees  to  operate  the  road 
and  to  charge  for  carrying  upon  it. 

Stevens  d*  al.  v.  Davison,     873 

6.  A  by-law  of  the  stockholders 
provides  that  no  contract  shall  be 
made  by  the  directors  involving  the 
franchise  of  the  road,  except  the 
same  be  approved  by  a  general  meet- 
ing representing  a  majority  of  the 
stock,  after  being  recommended  by 
a  majority  of  the  stockholders. 
Though  a  lease  made  by  the  direc- 
tors does  not  involve  the  essential 
franchise  of  the  company  to  be  a  cor- 
poration, yet  if  it  authorizes  the  les- 
sees to  take  toll  upon  the  road,  it 
involves  a  franchise  within  the  mean- 
injf  of  the  by-law,  and  is  null  and 
void.  Idem,     873 

7.  Though  a  by-law  of  a  company 
authorizes  the  directors  to  alter  or 
amend  the  by-laws,  the  directors  have 
no  authority  under  said  by-law  or 
otherwise  to  disregard  or  alter  another 
by-law,  which  was  intended  to  im- 
pose a  limitation  on  their  powers. 

Idem,     873 

8.  Though  a  court  of  equity  will  be 
reluctant  to  appoint  a  receiver  to  take 
charge  of  ana  manage  a  railroad,  it  is 
comi>etent  to  do  so  when  such  a  course 
is  indiHi)ensible  to  secure  the  rights  of 
the  legitimate  stockholders,  and  to 
prevent  a  failure  of  justice. 

Idem,    873 

9.  Though  the  court  should  prop- 
erly, under  the  circumstances,  ap- 
j>oint  a  receiver  to  take  charge  of  and 
manage  the  road,  it  may  not  be  proper 
to  enjoin  the  directors  of  the  com- 
pany from  doing  anv  act  as  such. 

Idem,     873 

JURIES. 

See  Criminal  Jurisdiction  and  Pro- 
ceedings, No.  10,  and 

Trim's  case,     1048 

LACHES. 

1.   What  laches  of  a  party  in  a 
pending  suit  will  not  conclude  him. 
James  River  d'  Kan.  Co.  v.  Little- 

John,  56 

Liitlejohn  v.  Ferguson  d'  als.,  56 


2.  See  Practice  in  Chancery,  No. 
15,  and 

HiU  d'  als.  V.  Bowyer  d-  aU,,    390 

LANDLORD  AND  TENANT. 

1.  What  will  not  constitute  a  ten- 
ancy from  year  to  year.  See  Vatdifn 
and  Purchasers,  No.  8,  and 

Williamson,  trustee  v.  Pajrton, 
trustee,  5»^ 

2.  It  is  a  mere  presumption  of  law, 
in  the  absence  of  evidence  to  the 
contrary,  that  a  tenant  who  holds 
over  after  the  expiration  of  his^rm, 
by  permission  of  the  lessor,  is  a  ten- 
ant from  year  to  year.  And  this  pre- 
sumption may  be  repelled  by  evi- 
dence which  may  show  that  the  hold- 
ing over,  though  by  permission  of  the 
lessor,  is  not  as  tenant  from  yearta 
year,  but  in  some  other  character,  or 
for  some  other  purpose.      Idem^    509 

3.  The  defence  of  set-off  is  admiss- 
able  in  a  motion  up>on  a  forthcoming 
bond,  taken  on  a  warrant  of  distrea? 
for  rent.       Allen  d-  (Us.  y.  Hart^     t»<\ 

LEASES. 

1.  K  leased  to  M  a  house  and  lot 
in  the  city  of  A,  for  four  years ;  bat 
there  was  a  stipulation  in  the  lease, 
that  if  K  sold  the  property  before  the 
time  ran  out,  upon  a  proper  notice  of 
such  sale  M  should  deliver  up  pos- 
session of  the  premises.  The  lease 
had  been  destroyed,  and  the  contents 
were  proved  by  parol  evidence.  K 
did  sell  the  property  before  the  foar 
years  expiree,  and  ^ve  a  notice  to 
M  to  deliver  possession.  Held:  Ii 
was  for  the  jury  to  ascertain  from  the 
evidence  what  were  the  terms  of  the 
contract,  and  to  determine,  under 
such  instnictions  as  the  court  mi^ht 
give  for  their  information  and  guid- 
ance, what  was  their  l^al  effect, 

Mdlan  v.  Kephart,        1 

2.  The  jury  w^as  to  ascertain  the 
true  intention  of  the  parties  as  em- 
braced in  the  contract.  For  that 
purpose  they  were  to  consider  the 
whole  contract;  not  any  provision 
only,  but  all  its  provisions;  not 
the  words  merely  in  which  they 
were  expressed,  but  their  object  and 
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purpose,  as  disclosed  by  the  lan- 
gus^y  by  the  subject  matter,  and  the 
condition  and  relation  of  the  parties  ; 
and  thus  to  determine  whether  the 
stipulation  for  the  surrender  of  the 
proj)erty  upon  a  sale  and  notice,  was 
a  collateral  limitation,  or  a  covenant. 
Iderriy        1 

3.  If  the  stipulation  was  a  collat- 
eral limitation,  K  wap  entitled  to  re- 
cover the  premises  ;  if  it  was  a  cove- 
nant, he  was  not  entitled  to  recover. 

Iderrif        1 

4.  The  notice  was  not  required  to 
be  for  three  months,  or  for  any  par- 
ticular period.  Idniiy        1 

5.  By  deed  of  April  1,  1861,  A 
leased  certain  coal  property  to  B 
until  December  31,  .1864;  'and  by 
deed  of  November  11,  1861,  endorsed 
on  the  first,  and  declared  to  be  a  part 
of  it,  he  leased  other  adjoining  coal 
property  to  B  for  the  same  time.  By 
contract  of  September  4,  1864,  A  and 
B  agree  to  renew  the  lease  of  April  1, 
1861,  for  live  years  from  the  1st  of 
January,  1865.  A  question  arising 
whether  the  lease  of  the  property 
mentioned  in  the  deed  of  November 
11,  1861,  is  renewed  as  a  part  of 
the  lease  of  April  1,  1861.  Hkld- 
This  is  a  latent  ambiguity,  and  parol 
evidence  is  admissible  to  prove  what 
was  the  intention  of  the  parties. 
Midlothian    Coal  Mining   Co.   v. 

Finney  <t  als. ,  326 

6.  In  a  proceeding  to  recover  rent 
due  upon  "a  perpetual  lease  granted 
out  of  land,  with  right  of  distress  and 
entrv  if  the  rent  is  not  paid,  a 
special  verdict  finds  the  enti7  of  the 
grantee  of  the  rent  upon  the  land, 
and  the  holding  by  him  and  those 
claiming  under  him  for  forty-three 
years;  out  does  not  find  that  the 
original  entrv  was  under  the  right  of 
entry  given  hy  the  deed,  or  that  tht» 
parties  held  advei*8ely,  nor  any  facts 
from  which  such  an*  entry  or  such  a 
possession  results  as  a  conclusion  of 
Law.  The  court,  therefore,  cannot 
infer  either  fact. 

Turner  v.  Smithy  d;c.,    885 

LEGACIES  AND  LEGATEES. 

Testator  says :  I  give  to  my  son  H 
the  sum  of  £1,000  Virginia  currency. 


in  trust  to  apply  the  interests  and 
profits  towards  the  support  of  my 
daughter  A,  to  her  sole  and  separate 
benefit,  free  from  the  debts,  <xc.,  of 
her  husband,  during  her  natural  life  ; 
and  after  her  decease,  to  divide  the 
principal  equally  amongst  her  chil- 
clren  and  their  representatives,  ac- 
cording to  the  statute  of  distribu- 
tions. Testator  died  in  1823  ;  A  died 
in  1861.     Held: 

1.  The  children  of  A  took  vested 

interests  in  the  remainder  on 
the  death  of  the  testator,  sub- 
ject to  be  divested  on   their 
dying  in  the  lifetime  of  A. 
Brait  V.  Washington's  admWy  563 

2.  On  the  death  of  a  child  of  A, 

in  her  lifetime,  unmarried, 
the  next  of  kin  of  the  child 
took  a  vested  interest  in  his 
or  her  share,  which  was  abso- 
lute, and  not  subject  to  be 
divested  by  the  death  of  such 
next  of  kin  in  the  lifetime  of 
A.  Idem,    563 

3.  On  the  death  of  a  child  of  A, 

in  her  lifetime,  leaving  a  hus- 
band and  child  surviving  her 
the  husband  took  the  interest 
of  his  wife;  and  this  though 
such  child  of  A  died  before 
the  act.  Code  ch.  123,  §  10. 

Idem,    563 

LIENS. 

1.  For  the  extent  and  priority  of 
liens  under  ch.  188,  J  3,  of  the  Code. 
See  Executions,  No.  9,  and 

Charron  d-  Co,  v.  Bowdl  &  at.,     230 

LIMITATIONS  OF  ESTATES. 

1.  See  Devises. 

2.  See  Legacies  and  Legatees. 

LIMITATIONS— STATUTES  OF. 

1.  Qu.«re:  Whether  the  statute 
limiting  the  period  in  which  an  ab- 
sent defendant  may  answer  and  have 
the  decree  corrected,  applies  to  the 
time  of  presenting  the  }>etition,  or  of 
filing  the  answer,  or  of  the  decree 
upon  the  rehearing. 
James  River  &  Kan.  Co.  v.  Little- 

John,  56 

Little  John  v.  Ferguson  <k  als.,    56 
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MERGER. 

See  Estates,  No.  2,  and 

ScoiVs  ex'x  V.  Scott,     160 

MISDEMEANORS. 


1.  The  CcKle  {\HM)),  ch.  104,  §  6, 

{>.  799,  jmn ii*hes  the  omittinj?  or  de- 
ayin^  to  perf(»rm  any  duty  pertain- 
intr  to  the  office  of  one  who  is  autho- 
rized to  serve  le^al  proe<  ss. 

Old'»  rase,     975 

2.  The  offence  punishable  by  the 
act,  is  the  omittin>r  or  delaying  to 
IH^form  any  duty,  cV:e.  ;  not  tHe  dbin^ 
any  act  "  Idem,    97o 

MUNICIPAL  CORrORATION. 
See  Corporations. 


MUTUAL  PROMISES. 

See  Pleading  at  i'omm>ni  Law,  No.  ' 

5,  and  ; 

Ragland  d*  ( 'o.  v.  Botltr,     346  i 


NEGOTIABLE  INSfRUMENTS. 

1.  In  an  action  by  an  endor><ee 
ajfiiinst  his  immediate  endorser,  upon 
a  i)r(>te8ted  bill,  parol  evidence  of  an 
ajfrecmcnt  iK'twcvn  them  at  the  time 
of  the  endoi*sement,  which  would 
vary  the  levnd  liability  of  the  en- 
dorser under  his  endorsement,  is  in- 
admissible. 

Wottduurd,    Bid d win    ct*    Co.    v. 
Fo^^ter,  21.3 

2.  B  <Sc  Uo.  make  their  nej^otiable 
notes,  blank  as  to  the  names  of  the 
payees,  and  put  them  in  the  hands 
of  an  agent  to  l)e  sold  for  their  bene- 
fit. The  agent  sells  them  at  a  greater 
discount  than  the  legal  rate  of  in- 
terest ;  the  purchasers  not  being  in- 
formed that  they  were  sold  for  the 
benefit  of  B  <fe  Co. ;  and  the  names  of 
the  purchasers  are  inserted  in  the 
blanks  as  payees  either  by  the  agent 
at  the  time  of  the  sales,  or  by  them- 
si^lves  afterwards.  The  purchasers 
sue  ujMjn  the  notes,  describing  them- 
selves as  payees,  against  B  <£  Co.  as 


makers ;  and  B  &  Co.  plead  usarj. 

It  is  not  usury. 

Bnimmel  <t  Co.  v.  EnderSy  Sutton 

iSc  Co.,  9^\ 

Same  v.  HUVs  ex'or,     931 

Same  v.  James  Gray^s  Sons,     931 

3.  The caae  of  Wh U w*rrth  y.  Adams, 
5  Rand.  3.*^,  has  settled  the  law  of 
Virginia  on  the  subject  of  usurv  in 
the  purchase  and  sale  of  negotiable 
paper.  Idem,     931 


NEW  TRIALS. 

See  Criminal  Jurisdiction  and  Pro- 
ceedings, No.  9.  and 

Kemp  d*  als.  case,     1033 

NOTICE. 

1.  There  is  a  stipulation  in  a  lease, 
that  the  lease  shall  terminate  upon  a 
sale  of  the  premises  and  notice  by 
the  lessor.  The  notice  is  not  rer^uiretl 
to  be  for  three  months  or  any  par- 
ticular period. 

Milt  an  v.  KephaH^         1 

2.  The  statute.  Code  ch.  175,  I  4, 
does  not  limit  the  class  of  case*»  in 
which  the  court  may  direct  that 
notice  may  be  given  by  publication  ; 
and  it  is  no  valid  objection  by  a  party 
uj>on  whom  process  in  a  suit  has 
been  served,  that  he  did  not  see  or 
hear  of  the  notice  by  publication,  of 
the  taking  an  account  by  a  commis- 
sioner, under  the  order  of  the  court 

Hill  it-  als.  v.  BowytT  <!■  als.,     :M) 

3.  When  vendee  in  possession  who 
has  forfeited  his  contract,  will  not  be 
considered  as  tenant  from  vear  to 
year,  so  as  to  entitle  him  to  tbe  legal 
notice  to  quit.  See  Vendors  and  Pur- 
chasers, No.  8,  and 

Wdliamson,    trustee,    v.    Paxton, 
trustee',  509 

PAROL  EVIDENCE. 

1.   See  Evidence,  No.  4,  5,  6. 

PARTIES. 

1.  To  a  bill  filed  by  an  assignee  of 
a  chose  in  action,  if  the  assignment 
purports  to  transfer  the  whole  interest 
of  the  assignor,  and  there  is  nothing 
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in  the  pleadings  and  proofs  to  induce  '    PLEADIN(}  AT  COMMON  LAW. 
the  behef  that  it  did  not  really  do  so,  I 

the  assignor  is  not  a  necessary  party.  I      1.  B  contracts  to  sell  the  merchant- 
Jew.  Riv.  <Sc  Kan.  Co.  v.  Ldilejohn,  56  |  able  pine  timber  on  certain  land  and 
LUtlejohn  v.  Ferguson  d*  aU.     50  I  saw    it    into   lumber ;  pile   the  said 

2.  Ui)on  the  doctrine  of  the  repre-  [  lumber  openly  with  sticks,  and  de- 
sentation  of  parties.  See  Trusts  and  |  liver  it  in  Richmond.  In  an  action 
Trusteei'y  No.  12,  and  i  to  recover  the  price,  one  count  says 

The  opinion  of  Moncure,  P.,  in  ;  the  lumber   was    piled    openly  with 

Faulkner  d:aU.  v.  Davis  6c  ais^  ,  sticks  ;  another  count  says  the  lumber 

694  I  delivered  was  sawed  from  merchant- 

3.  When  it  i«  doubtful  whether  an  t  able  pine  timl)er,  and  does  not  say 
interest  in  property  belongs  to  the  I  the  lumber  was  merchantable.  Held: 
estate  of  a  husband  or  wife,  and  the  I  The  contract  meant  XXoilumher  should 
same  person  is  representative  of  both  |  be  piled,  and  therefore  the  first  count 
estates,  he  may  sue  in  both  charac-  |  was  good  ;  and  that  the  merchantable 
ters.  '  timber  meant  merchantable  lumber, 

Brmt  v.  Washington's  ndmW^    513  I  and  therefore  the  second  count  was 

good. 

P\RTNERSHIP  '  Raf f land  d' Co.  V.  Butler y    346 

!      2.  In  this  case  the  contract  was  to 

1.    A  partnership  in  failing  circum-  |  pay  on  delivery  by  a  note  at  sixty 

stances,  may  convey  the  whole  prop-  i  days.    The  count  avers  the  refusal  to 

erty  of  the  partnership  and  the  indi-  ;  give  the  note,  and  the  refusal  to  pay 

vitlual  partners,  for  payment  of  their  j  the    money    after    the    sixty    days. 


debts,  giving  preferences  among  their 
creditors,  and  re<iuiring  a  release  from 
such  as  accept  it. 

Gordot,  ct*  als.  v.  Cannon  tt*  als.       414 
2.    To  render  such  a  deed  valid,  the 


Held:  If  the  non-delivery  of  the 
note  was  the  sole  gravamen  of  the  ac- 
tion, the  averment  of  the  refusal  to 
pay  the  money  was  surplusage,  and  did 
not  vitiate  the  count.     But  lield  fur- 


whole  property  of  the  partnership  I  ther :  That  the  agreement  to  give  the 
and  the  individual  partners  must  he  \  note  to  pay  at  a  specified  time  was  in 
conveyed  by  it;  but  this  need  not  legal  intendment,  an  obligation  to  pay 
appear  upon  the  face  of  the  deed.  |  at  that  time  if  there  was  a  failure  to 
Idein^    414  ,  give  the  note. 

3.  If  two  of  the  three  partners  I  Idem,  346 
conve)^  all  the  effects  of  the  nrm  and  I  3.  By  the  contract,  the  purchaser 
their  individual  proi)erty,  and  the  |  was  to  advance  the  freight,  which 
third  has  none,  they  may  require  a  was  to  be  deducted  when  the  note 
release  both  of  the  firm  and  all  the  '  was  given.  It  was  not  necessary  to 
nicml)er8,  bv  the  creditors  who  accept  ,  aver  the  payment  of  the  frtMght  bv  B. 
the  deed.    '                          Idem,    414  Idtviy  '346 

4.  R  A  &  Co.  stopped  business,  4.  One  count  avers  the  refusal  of 
and  R  &  R,  two  of  the  members  of ,  the  purchaser  to  receive  the  lumber, 
that  firm,  and  P,  formed  the  firm  of  The  obligation  to  deliver  implies  the 
R  R  &  Co.  They  failed,  and  con-  I  correlative  obligation  to  receive  ;  and 
veyed  all  the  assets  of  both  firms,  the  refusal  to  receive  is  therefore  a 
and  the  individual  projwrty  of  R  in  I  breach  of  the  contract. 

trust  to  pay  indiscriminately  a  debt  i  Idem,    346 

of  R  and  the  debts  of  the  two  firms  ;  5.  The  demand  of  the  note  is  aver- 
and  tney  recpiired  a  release.  The  i  red  to  have  been  niade  on  the  day  of 
deed  is  valid;  butit  will  be  re-formed,  I  the  delivery,  or  the  otter  to  deliver 
so  as  to  apply  the  property  of  each  '  the  luml>er.  It  is  a  case  of  mutual 
to  pay  first  the  debts  of  that  i>erson  !  promises,  and  B  was  entitled  to  de- 
or  fann  from  whom  or  which  theproj)-  1  mand  the  note  when  he  delivered  or 
erty  was  derived.  Idem,    414  |  offered  to  deliver  the  lumber ;    and 

5.  See  Trusts  and  TYustees,  No.  4,  ;  the  demand  was  not  made  too  soon. 
5,  6,  7,  8,  and  Idern^    414  |  Idem,     346 
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PLEADING  IN  EQUITY. 

1.  When  an  answer  in  a  chancery 
cause  will  be  treated  as  a  cross  bill. 
See  Practice  in  Chancery^  No.  8,  and 

MeUerVs  admW  v.  Hagan,    240 

2.  M  is  administrator  of  husband 
and  wife,  and  it  being  doubtful 
whether  the  right  to  a  fund  is  in  the 
estate  of  the  husband  or  wife,  he  sues 
for  it  in  equity  in  both  characters. 
The  bill  is  not  demurable  for  mis- 
joinder of  parties. 

Brtnt  V.  Washmgtord  admW^     563 

POWERS. 

1.  A  case  in  which  a  power  of  ap- 
pointment authorizes  the  appoint- 
ment of  all  or  any  part  of  the  estate 
to  any  one  or  more  or  all  of  the  chil- 
dren, or  of  the  descendants  of  any 
child  dying  in  the  lifetime  of  the 
donee  of  the  power 

Rheti  &  iinfe  v.  ^fluon*8  ex?x  <t* 
a/a,  579 

2.  A  life-tenant  with  power  of  ap- 
pointment, and  a  provision  for  dis- 
tribution of  so  much  of  the  estate  as 
she  does  not  appoint,  should  keep  a 
correct  account  of  the  principal  of 
the  estate,  and  of  the  appointments 
made  hy  her  under  the  power,  and 
exhibit  the  same  to  any  or  the  parties 
interested  therein  who  may  desire  to 
see  them.  tdtm^    579 

PRACTICE  AT  COMMON  LAW. 

1.  There  is  a  lease  of  premises  for 
four  years,  and  a  stipulation  that 
upon  the  sale  of  the  premises,  and 
notice  by  the  lessor  to  the  lessee,  he 
should  (ieliver  up  possession.  The 
lease  was  destroyed  and  the  contents 
were  proved  by  parol  evidence.  The 
premises  were  sold  and  notice  given. 
It  was  for  the  jury  to  ascertain  from 
the  evidence  what  were  the  terms  of 
the  contract,  and  to  determine,  under 
such  instructions  as  the  court  might 
give  them,  what  was  their  legal  effect. 

MUlnn  v.  Kephartf     1 

2.  The  jury  was  to  ascertain  the 
true  intention  of  the  parties  as  em- 
braced in  the  contract.  For  that 
purpose  they  were  to  consider  the 
whole  contract;  not  any  one  provi- 


sion only,  but  all  its  provisions ;  not 
the  words  merely  in  which  they  were 
expressed,  but  their  object  and  pur- 
pose, as  disclosed  by  the  language,  by 
the  subject  matter,  and  the  condition 
and  relation  of  the  parties,  and  thus 
to  determine  whether  the  stipulation 
for  the  surrender  of  the  property 
upon  a  sale  and  notice  was  a  collatersd 
limitation  or  a  covenant.       Idem,    1 

3.  In  a  proceeding  at  law  against 
several  parties,  judgment  against  one 
or  more  are  entered  at  one  time,  and 
against  others  at  another  time,  one 
execution  may  be  issued  against  all. 

Walker  <k  ah,  v.  Th^  Common- 
wealthy  14 

4.  Upon  a  motion  in  vacation  to 
quash  a  second  execution,  the  judge 
may,  in  vacation,  allow  the  sheriff  to 
amend  his  return  on  the  first  execu- 
tion. Idem,     14 

5.  When  court  may  set  aside  a 
judgment  and  award  of  execution 
thereon,  and  render  another  judg- 
ment and  award  of  execution  on  a 
forfeited  forthcoming  bond.  See 
Forthcoming  Bonds^  No.  2,  3,  and 

Ballard  dt  ah.  v.  Wfiitiock,     251 

6.  Where  the  parties  to  a  cause 
waive  a  jury  and  submit  the  whole 
case  to  the  decision  of  the  court,  upon 
a  statement  of  facts  agreed,  this  state- 
ment is  not  to  be  treated  as  a  special 
verdict  or  a  case  agreed  in  lieu  of  a 
special  verdict ;  but  the  court  may 
make  any  inferences  from  the  facts 
stated  that  a  jury  might  have  made. 

Bearing^ s  adm*x  v.  Rucker^    456 

7.  Where  a  suit  in  equity  and  an 
action  at  law,  for  the  same  cause  of 
action,  are  pending  at  the  same  time, 
it  is  not  ground  of  defence  at  law, 
either  under  the  general  ipsue  or  a 
plea  in  abatement ;  but  the  proper 
mode  of  making  the  objection  is  by  a 
rule  in  the  chancery  suit  to  put  the 
plaintiff  to  his  election  between  the 
two  suits. 

Williamson ^  trustee j  v.  Paxton, 
trusteej  509 

8.  If  an  instruction  asked  does  not 
correctly  expound  the  law.  the  court, 
as  a  general  nile,  may  refuse  to  give 
it ;  and  is  not  bound  to  modify  it,  or 
give  any  other  instruction  in  its  place. 
Rosenbaums  v.    Weedeny  Johnson 

&  Co.,  837 
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9.  An  instruction  asked  may  be  so 
equivocal,  that  to  j?ive  or  refuse  it 
might  mislead  the  jury,  and  thus  it 
might  have  all  the  effect  of  an  erro- 
neous instruction.  In  such  a  case  it 
would  be  proper  for  the  court  to 
modify  the  instruction  so  as  to  make 
it  plain.  Idem^    837 

Ward  d'  als.  v.  Churriy     854 

10.  On  a  motion  to  abate  an  attach- 
ment on  the  ground  that  it  was  issued 
on  false  pretences  and  without  suffi- 
cient cause,  the  plaintiff  declining  lo 
express  any  wish  for  a  jury,  and  the 
defendant  expressing  a  wish  that  a 
jury  might  be  disr)ensed  with,  and 
that  the  court  should  hear  and  decide 
the  case  ;  the  court  should  hear  and 
decide  it  without  a  jury. 

Cldtiin  <{'  (.%.  V.  Sieenb'H-k  d*  Co.,     898 

11.  When  a  cause  is  heard  by  the 
judge,  and  there  it«  an  exception  to  his 
decision,  the  whole  evidence  is  spread 
upon  the  record,  and  the  appellate 
court  nmst  regard  the  case  as  upon  a 
demurrer  to  evidence,  considering  the 
appellant  as  the  demurrant. 

Idem,     898 

PRACTICE  IN  CHANCERY. 

1.  In  a  suit  in  which  there  is  an 
absent  defendant,  there  is  a  decree 
against  the  home  defendant,  from 
which  he  appeals.  Pending  the  ap- 
i>eal,  the  absent  defendant  may  tile 
nis  petition  in  the  court  below,  to  be 
permitted  to  api>ear  and  file  his  an- 
swer in  the  cause,  and  may  have  the 
decree  re-heard  and  set  asfde,  if  it  is 
erroneous  as  to  hi ni. 

James  River  d*  Kan.  Co.  v.  lAile- 

John  J  5(> 

LUtUjohn  V.  Ferguson  d*  als.,  50 

2.  Qr.KRE:  Whether  the  statute 
limiting  the  period  in  which  an  ab- 
sent defendant  may  answer  and  have 
the  decree  corrected,  applies  to  the 
time  of  filing  the  petition,  or  of  tiling 
the  answer,  or  of  the  decree  upon  a 
re-  heari  ng.  Idem ,     56 

3     What  laches  of  a  party   in  a 
pending  suit  will  not  conclude  him. 
Idem,     56 

4.  Plaintiff  alleging  that  an  order 
which  is  the  basis  of  his  claim,  was 
drawn  by  one  of  the  defendants,  the 
act,  Code  ch.  171,  I  38,  applies  to  it ; 


and  no  proof  of  the   signature    is 
necessary.  Idem,    56 

5.  A  Tjommissioner 's  report  is  based 
upon  patHjrs  filed  in  the  cause ;  and 
there  is  no  exception  to  the  report. 
The  papers  not  being  competent  evi- 
dence of  the  facts  recited  in  them,  the 
court  may  disregard  the  report  and 
decide  the  case  upon  the  competent 
evitlence  and  against  the  report. 

Idem,     56 

6.  The  written  opinion  of  an  at- 
torney of  a  party,  or  the  recitals  in  a 
bond,  though  the  papers  are  filed 
with  the  answer  of  a  aefendant,  and 
are  not  excepted  to  as  evidence,  are 
not  com|)etent  proof  of  the  facts  re- 
cited in  them  against  other  parties. 

Idem,     56 

7.  In  a  suit  by  the  vendee  for  the 
specific  execution  of  a  contract  for  the 
purchase  of  land,  the  defendant  de- 
nies the  contract  as  stated  in  the  bill. 
The  fact  that  the  answer  is  disproved 
as  to  some  facts  which  are  denied, 
does  not  destroy  the  weight  ascribed 
to  it  by  law,  in  resjx^ct  to  other  facts 
as  to  which  it  is  not  disproved  by  the 
required  amount  of  evidence. 

Broughlon  v.  Coffer,     196 

8.  M,  in  his  lifetime,  conveyed  by 
deed  to  H,  M's  niterest  in  the  estate 
of  J  deceased,  upon  the  consideration, 
as  expressed  in  the  deed,  of  $1,000. 
After  the  death  of  M,  H  files  his  bill 
to  recover  the  said  interest ;  and  M's 
administrator  resists  it,  on  the  ground 
that  M  was  incapable  from  drink  of 
making  a  contract,  and  that  the  deed 
was  obtained  by  the  fraud  of  H,  and 
that  H  gave  no  consideration  for  it. 
The  evidence  touching  M's  compe- 
tency being  contradictorv,  and  there 
being  some  proof  that  M  had  con- 
firmed the  deed  after  its  execution. 
Held  : 

1.    An  isi?ue  should  be  directed  to 
ascertain  :  1st.    Whether  the 
.  dt-ed   had   been  pnxiured   by 

I  fraud  ;  and,   2d.    If  procured 

I  by    fraud,    whether    it    had 

afterwards  been  confirmed  by 
'  M,    without   coercion  or    re- 

I  straint,  when  he  was  compe- 

t  tent  to  act 

,  Metieri's  adm*r  v.  Ilagan,     246 

I      2.   If  it  had  not  been  procured  by 

fraud,  or  if  it  had  been  con- 
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firmed  by  M  without  coercion 
and  when  he  was  competent, 
U  is  entitled  to  a  decree  for 
M's  interest  in  the  estate  of  J, 
without  re>»rd  to  the  value  of 
the  consideration  paid  there- 
for. Idem,  246 
3.  Though  according  to  the  strict 
rules  of  pleading,  a  bill  or 
cross-bill  should  have  been 
tiled  to  set  aside  the  dee<i,  yet 
the  answer  of  M's  administra- 
tor may,  for  that  purpose,  be 
treated  as  a  cross-bill,  so  as  to 
enable  the  court  to  do  ample 
justice  in  the  cause. 

Idem,     246 

9.  A  question  arising  on  the  con- 
struction of  a  contract  for  the  renewal 
of  a  lease  evidenced  by  two  deeds  of 
different  dates,  one  endorsed  on  the 
other  and  made  a  part  of  it,  though 
the  (pestion  was  before  a  commis- 
sioner, the  court  decided  it  on  the 
construction  of  the  deeds,  and  the 
appellate  court  holdinj^  that  it  was  a 
latent  ambiguity,  and  that  parol  evi- 
dence was  admissible  to  prove  the  in- 
tention of  the  parties,  and  there  hav- 
ing been  little  en«iuiry  before  the 
commissioner  as  to  the  intention  of 
the  parties,  upon  reversing  the  de- 
cree, the  cause  will  be  referred  to  a 
commissioner,  with  liberty  to  both 
parties  to  introduce  testimony. 

Midlothian  V(hiI  Mining  Co.  v. 
I'inttey  tt*  aU.,  326 

10.  A  party  against  whom  a  decree 
has  been  rendered  without  his  ap- 
pearance, may  apply  to  the  court  to 
have  the  decree  ()j»ened,  either  by  pe- 
tition or  original  bill.  In  either  form 
it  is  an  original  pro(vedin<r,  and  may 
he  commenced  without  the  j)revious 
leave  of  the  court. 

Hill  (t-  ah.  V.  Bowyor  S:  ah.,     390 

11.  If  aoplication  is  made  to  the 
court  for  leave  to  file  a  petition  t^j 
open  a  decree,  and  the  application  is 
rejectcii  this  is  not  a  legal  adjudica- 
tion ui)on  the  case  presented  in  the 
petition,  as  it  would  be  in  the  case  of 
a  refusal  to  allow  a  bill  of  review  to 
be  filed,  in  which  cast*  the  leave  is 
neces.siry  to  entitle  the  plaintiflTto  file 
it ;  and  the  party  may  therefore  file 
his  original  bill  to  have  the  decree 
opened.  Idem^     390 


12.  An  original  bill,  which  seeks  to 
correct  errors  in  a  decree  by  default 
apparent  on  its  face,  and  also  set  it 
aside  on  the  ground  of  mistake  and 
surprise,  having  been  filed  without 
leave,  cannot  be  treated  as  a  bill  of 
review.  But  a  copy  of  the  original 
record  being  filed  with  the  bill,  the 
court  may  consider  and  correct  any 
errors  apparent  on  the  face  of  the  de- 
cree, which  may  be  corrected  by  the 
court  under  the  Code,  ch.  181.  §  5. 

Idem,     390 

13.  The  statute.  Code,  ch.  175,  §  4. 
does  not  limit  the  class  of  cases  in 
which  the  court  may  direct  that  no- 
tice may  be  given  by  publication  ;  and 
it  is  no  valid  objection  by  a  party 
upon  whom  process  in  the  suit  has 
been  served,  that  he  did  not  see  or 
hear  of  the  notice  by  publication  of 
the  taking  an  account  bv  a  commis- 
sioner under  the  order  of  the  court. 

Id€m,     390 

14.  A  decree  by  defeult  is  made 
against  a  guardian  and  his  sureties, 
and  the  process  has  not  l>een  served 
on  one  of  the  sureties.  Upon  a  bill 
by  the  guardian  and  the  other  sure- 
ties to  open  the  decree,  no  objection 
to  the  decree  on  this  ground  can  be 
raised  by  them.  Nor  will  the  ground 
of  multifariousness  alone  be  ground 
for  reversing  the  decree.     Idem,    391 

15.  A  defendant  upon  whom  pro- 
cess has  l>een  served,  who  wholly 
neglects  his  defence,  or  contents  him- 
self with  merely  writing  to  a  lawyer 
who  practices  in  the  court  to  defend 
him,  without  giving  him  any  infor- 
mation about  his  defence,  or  enquir- 
ing whether  he  is  attending  to  the 
cast\  is  not  entitled  to  relief  against  a 
decree  by  default  on  the  ground  of 
surprise,  however  grossly  unjust  the 
decree  may  be.  Idem,     ;ft»l 

16.  Where  a  suit  in  equity  and  an 
action  at  law,  for  the  same  cause  of 
action,  are  pending  at  the  same  time, 
it  is  not  ground  of  defence  at  law, 
either  under  the  general  is.sue  or  a 
plea  in  abatement;  but  the  proper 
moile  of  making  the  objection,  is  by 
a  rule  in  the  chancery  suit  tt)  put  the 
plaintiff  to  his  election  l>etween  the 
two  suits. 

WUlxamson^  truitee  v.  Paxton^ 
trustee^  509 
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17.  A  defendant  being  in  default 
for  want  of  an  answer,  comes  in  and 
demurs  to  the  bill ;  and  upon  the 
hearins  on  the  demurrer,  the  court 
overruTefi  it,  and  proceeds  to  decree 
upon  the  case.  The  only  question  in 
the  cause  being  upon  the  construction 
of  a  will,  and  the  defendant  not  hav- 
ing aaked  leave  to  file  an  answer,  the 
appellate  court  will  not,  for  this  cause, 
reverse  a  decree  which  is  correct 
upon  the  merits. 

Brent  v.  Washington's  admW,    563 

18.  A  decree  mav  be  made  for  the 
sale  of  lands  in  wnich  infants  have 
an  interest,  when  the  facts  which  ap- 
pear on  the  record  will  authorize  it 
on  any  grounds.  See  Equity  Jurisdic- 
tion and  Relief,  No.  16,  and 

Faulkner  &  als.  v.  Davis  (k 
als.,  694 

19.  Bill  by  creditors  of  C  to  set 
aside  a  conveyance  to  a  trustee  for  the 
separate  use  of  C's  wife  on  the  ground 
of^fraud,  alleging  the  land  paid  for 
by  C;  C  and  wife  answer,  denying 
the  fraud ;  and  C  pays,  he  had  con- 
veyed his  property  to  E  in  trust  to 
pay  his  debts,  which  had  been  sold, 
and  was  in  the  hands  of  E ;  and  he 
exhibits  the  deed.  He  says  further, 
that  $2,000  of  the  purchase  money 
of  the  land  was  derived  from  the 
sale  of  the  wife's  interest  in  her 
father's  estate;  and  the  balance  de- 
rived from  the  profits  of  the  land. 
Hbld  :  Before  setting  aside  the 
deed. 

1.  E  should  be  made  a  party,  and 

there  should  be  an  account  of 
the  trust  funds  in  his  hands, 
and  it  should  be  applied  to 
the  payment  of  such  of  the 
plaintiffs  as  were  secured  by 
that  deed. 

Cronie  v.  Hart  &  als.,     789 

2.  There    should    be    an    enquiry 

whether  there  was  an  agree- 
ment that  the  proceeds  of  the 
sale  of  the  wife's  property 
should  be  applied  to  ner  use  ; 
and  whether  it  had  been  so 
applied.  Ideni,    v89 

3.  Whether  the  debts  could  not  be 

paid  out  of  the  rents  and 
profits  in  five  years.  CJode  of 
1860,  ch.  186,  i  9. 

Idem,    789 
Vol.  xviii — 137 


PRACTICE  IN  CRIMINAL  CASES. 

See  Criminal  Jurisdiction  and  Pro- 
ceedings. 


PRESENTMENTS. 

1.  A  presentment  under  the  act. 
Code  (1860),  ch.  194,  ?  6,  p.  799, 
should  follow  the  terms  of  the  stat- 
ute, or  must  use  terms  which  show 
conclusively,  or  beyond  any  rational 
doubt  to  tne  contrary,  that  the  ac- 
cused is  guilty  of  the  offence  de- 
scribed in  the  statute ;  and  unless 
this  is  done,  the  addition  that  "  so 
the  accused  did  receive  money  for 
omitting  or  delaying  to  perform  a 
duty  pertaining  to  his  office  of  con- 
stable," &c.,  wul  not  cure  the  defect. 
Old's  case,    975 


PRESUMPTIONS. 

1 .  R  gives  to  L  an  order  on  J  his 
debtor,  for  a  cei-tain  sum  ;  much  less 
than  the  whole  debt ;  and  he  gives 
to  F  an  order  on  J  for  the  whole 
balance  due  from  J  to  R.  F's  order 
being  lost,  in  a  controversy  between 
F  and  L  in  the  absence  of  any  evi- 
dence on  the  subject,  the  presump- 
tion is  that  the  order  in  favor  of  L 
was  first  given. 

James  River  and  Kan.  Co.  v.  LU- 
tlejohn,  56 

Liitlejohn  V.  Ferguson  <Sc  als.    56 

2.  In  an  action  on  a  bona,  in 
which  is  the  name  of  one  person  as  a 
surety,  who  did  not  sign  it,  in  the 
absence  of  all  evidence  of  a  con- 
ditional delivery  by  the  sureties  who 
signed  it,  the  presumption  of  law  is, 
that  they  consented  to  the  delivery 
of  the  bond  without  the  signature  of 
the  other  party  whose  name  is  in  the 
bond. 

Ward  <k  als.  v.  Chum,    854 

PROMISSORY  NOTF^. 
See  Negotiable  Instruments. 

BAILROAD  COMPANIES. 
See  Joint  Stock  Companies. 
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RECEIVERS. 

When  equity  will  appoint  a  receiver 
to  work  a  railroad.  See  Equity  Jurxs- 
diction  and  Relief j  No.  15,  and 

Stevvn*  &  al.  v.  Davison ^     873 

RELEASES. 

When  a  debtor  conveying  his  prop- 
erty for  payment  of  his  debts  may 
require  a  release.     See  Creditors  and 
Debtors,  No.  1,  2,  3,  4,  and 
Gordon  ct  als.  v.  Cannon  &  al$. ,    414 

REMOVAL  OF  CAUSES. 

1.  Suits  at  law,  brought  by  the 
original  owners  of  land  against  pur- 
chasers at  a  sale  for  taxes  under  the 
act  of  Congress,  to  recover  the  land, 
are  not  within  the  act  of  Congress  oJT 
March  3,  1863,  authorizing  the  re- 
moval of  certain  suits  from  the  State 
courts  to  the  courts  of  the  United 
States. 

Martin  v.  Snowden,  trustee^     106 
Bennett  v.  Hunter,     106 

Partner  <t'  Recker  v.  Cazenove,    106 

RENT. 

1.  The  defence  of  set-oft  is  admis- 
sible in  a  motion  on  a  forthcoming 
bond  taken  on  a  warrant  of  distress 
for  rent. 

Allen  &  als.  v.  Hart,     770 

RICHMOND  CITY. 

1.  For  the  liability  of  the  city  of 
Richmond  for  its  bond  issued  by  its 
otiicers  though  violation  of  their  in- 
stmctions.  See  CorporationSy  No.  1, 
2,  3,  and 

De   Voss  d'  als.  v.  City  of  Rich- 
mondy  362 

2.  For  the  liability  of  the  city  for 
liquor  destroyed  by  order  of  the 
Council  upon  its  evacuation  by  the 
Confederate  forces.  See  Corporations, 
No.  4,  and 

Jones  d:  Co.  v.  The  City  of  Rich- 
moml,  554 

3.  The  act,  Si\s».  Acts  1866-67,  p. 
635,  extending  the  boundaries  of  the 
city  of  Richmond,  is  constitutional 
in  all  its  provisions. 


Wade  &  ah.  v.  The  CUy  of  Rich- 
mond, 623 
Thomas  &  als.  v.  The  Same,  623 
4.  The  act  operates  upon  the  muni- 
cipal relations  or  the  inhabitants  of 
the  territory  annexed  to  the  city,  bat 
.  in  political  elections  the  are  still  to 
t  vote  as  a  part  of  the  county  of  Hen- 
I  rico. 

!  Id^,    623 

!  5.  The  ^reneral  ALSsembly  having 
the  authority  to  extend  the  bounda- 
ries of  the  city,  the  justice  or  ex- 
pediency of  it  is  not  a  question  of 
which  the  courts  can  take  jurisdic- 
tion. 

Ideiti,    623 

SALES. 

1.  W,  a  merchant,  sells  goods  to 
R,  who  returns  them,  and  refuses  to 
complete  the  contract.  U'  informs  R 
that  he  will  hold  him  to  the  contract, 
and  that  he  holds  the  gootls  for  him. 
R,  still  refusing  to  take  the  goods  and 
I>ay  for  them,  W  may  sell  them  and 
sue  R  for  the  loss  upon  them. 
Rosenbaums  v.    Weeden,  Johnson 

d-  Co,  837 

2.  In  such  a  cas^  W  is  not  bound 
to  give  R  notice  of  the  time  and 
place  of  sale ;  and  though  he  gives 
such  notice,  he  may  postpone  the 
sale  to  another  day,  if  that  seems 
judicious. 

Idem,     837 

3.  Though  the  price  of  such  goO'  s 
was  declining,  and  W  retains  them 
for  two  months  or  more  before  he 

!  sells  them,  he  is  still  entitled  to  re- 
I  cover. 

I  Idem,     78o 

I      4.   For  sale  of  infants*  lands.    See 
j  Infants,  passim,  and 
Faulkner  d-  als.  v.  Davis  d  als.,      6^ 

SET  OFF. 

1.  The  defence  of  set-off  is  admis- 
sible in  a  motion  upon  a  forthcoming 
bond  taken  on  a  warrant  of  distress 
for  rent. 

Allen  d'  ah.  v.  Hart,     770 

SHERIFFS. 

1.    Upon  a  motion  in  vacation  to 
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qdaeh  a  second  execution,  the  judge 
may,  in  vacation,  allow  the  sheriff  to 
amend  his  return  on  the  first  execu- 
tion. 

Walker  &  als.  v.   The   Common' 
wealthf  14 

2.  See  Executions  J  Noe.  1,  2,  3,  4,  5, 
6,  and 

Idemy      14 

SPECIAL  VERDICT. 

1.  See  Leases,  No.  6  and 

Turner  v.  ifmithy  d-c,     885 

2.  Jury  waived,  and  whole  CAse 
submitted  to  the  court ;  this  not  a 
special  verdict,  or  case  agreed  in  lieu 
of  it. 

Dearing^s  adm*x  v.  Rucker,    456 

STATE  OFFICERS. 

1.  The  22d  section  of  article  vi.  of 
the  conhtitution  of  Virginia  applies 
to  all  State  officers ;  and  the  Gover- 
nor whose  term  has  expired,  holds 
over  until  his  successor  is  qualified. 
Lawhorne  ex  parte,      90 

STATUTES. 

1.  The  act,  ch.  170  ^  13,  authoriz- 
ing an  absent  defendant  to  appear 
and  defend  the  suit,  considered  in 
James  River  and  Kan.  Co.  v.  Lit- 

tlejohn,  56 

Littlejohn  v.  Ferguson  &  ah.      56 

2.  The  constitution  of  Virginia, 
art.  iv.,  ^  22,  in  relation  to  the  hold- 
ing over  of  officers  of  the  State,  con- 
strued in 

Lawhorne  ex  parte,      90 

3.  Section  4  of  the  act  of  Congress 
of  June  7,  1864,  concerning  collec- 
tion of  taxes  in  in.-urrectionary  dis- 
tricts, construed  in 

Martin  v.  Snowden,  truMee,     106 

BenneU  v.  Hunter,     106 

Portner  <&  Recker  v.  0  azenove,    106 

Corhett  v.  Nutt,  trustee,    666 

4.  The  act  of  Congress  of  March 
3,  1863,  authorizing  the  removal  of 
causes  from  the  State  to  the  United 
States  courts,  construed  in 

Idem,     106 

5.  The  act,  ch.  188,  ?  3,  of  the 
Code,  in  relation  to  the  lien  of  a^. 
/a.,  construed  in 


Charron  <&  Co.  v.  BosweU  dc 
al.,  230 

6.  The  act  of  March  2,  1866,  to. 
stay  the  collection  of  debts,  declared 
to  be  unconstitutional,  in 

Taylor  v.  Steams  <&  als.,    261 

7.  Section  93  of  the  act  of  Febru- 
ary 15th,  186(),  for  the  assessment  of 
taxes,  construed  in 

Anderson  v.  The  Commonweallh,    316 

8.  The  second  and  third  sections 
of  the  act  of  March  3d,  1866,  to  stay 
the  collection  of  debts  for  a  limited 
period,  construed  in 

IMerhach  &  als.  v.  Rixey,    335 

9.  The  act,  Code,  ch.  181,  ?  5,  in 
relation  to  the  correction  of  errors  in 
decrees,  construed  in 

HiU  <!•  als.  V.  Bouncer  &  als.,    390 

10.  The  act  of  March  3,  1866,  for 
scaling  Confederate  debts,  construed 
in 

Bearing* s  adm^x  v.  Rucker,     456 

11.  The  act  of  February  12,  1866, 
requiring  the  banks  to  go  into  liqui- 
dation, construed  in 

Robinson  <Sc  als.    v.  Gardiner  & 
als.,  545 

12.  The  act,  Sess.  Acts  1866-67,  p. 
635,  extending  the  boundaries  of  the 
city  of  Richmond,  construed  in 
Wade  dc  als.  v.  The  City  of  Rich- 
mond, 623 

Thomas  &  als.  v.  The  Same,    623 

13.  The  act  of  February  18,  1853, 
Sess.  Acts  ch.  34,  p.  39,  in  relation  to 
sale  of  infants*  lands,  construed  in 
Faulkner  d:  als.  v.  Davis  &  als.,    694 

14.  The  act,  Code  of  1860,  ch.  186, 
?  9,  in  relation  to  paying  debts  from 
rents  and  profits,  construed  in 

Cronie  v.  Hart  d'  als.,    789 

15.  The  act  of  March  20, 1848,  and 
the  act  of  March  29, 1851.  authorizing 
the  guaranty  of  the  bonds  of  the  city 
of  Wheeling  by  the  State,  construed 
in 

Arents  v.  The  Commonwealth,    800 

16.  The  act  of  Congress  of  Febru- 
ary 6,  1863,  for  a  sale  of  land  for  taxes, 
construed  in 

Tamer  v.  Smith  d'c. ,    885 

17.  The  act.  Code  of  1860,  ch.  151, 
J  22,  in  relation  to  attachments,  con- 
strued in 

Clafin  <&  Co.  V.  Steenbock  <k  Co.,    898 

18.  The  act,  Code  of  1860,  ch.  194, 
J  6,   p.    797,    punishing   officers    for 
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omitting,  <&c.,  to  serve  legal  process, 
construed  in  Old'$  case^    975 

19.   The  act  of  April  27,  1867,  Seas. 
Acta  1866-67,  ch.  128,  p.  915,  to  revise 
and  amend  the  criminal  procedure, 
construed  in        Matthew's  ca$e^    1054 
Gamer's  case,     1054 

STAY  LAW. 

1.  The  act  of  March  2, 1826,  to  stay 
the  collection  of  debts  for  a  limited 
period,  so  far  as  it  applies  to  deeds  of 
trust  to  secure  debts  which  provide 
for  the  time  and  terms  of  their  exe- 
cution, is  a  violation  of  that  provision 
of  the  constitution  of  the  United 
States  which  forbids  the  passage  of 
any  act  which  impairs  the  obligation 
of  a  contract. 

Taylor  v.  Steams  d;  als.    261 

2.  Where  a  creditor  gives  up  a  sub- 
stantial part  of  a  debt,  due  before  tlie 
2d  of  April,  1865,  or  the  liability  of 
a  person  bound  to  him  for  its  pay- 
ment, in  consideration  of  a  new  se- 
curity for  the  payment  of  the  debt,  or 
any  part  of  it,  such  new  security  comes 
within  the  saving  of  the  second  sec- 
tion of  the  act  to  stay  the  collection 
of  debts  for  a  limited  period,  passed 
March  2,  1866,  Sess.  Acts  1865-66,  p. 
180 ;  and  may  be  enforced  according 
to  its  terms ;  such  a  case  not  being 
embraced  in  the  third  section  of  the 
act.        Utterbach  dc  als.  v.  Jiixeyj    335 

SURETIES. 

1.  When  sureties  not  bound  by  a 
bond  delivered  on  a  condition  which 
is  not  complied  with. 

See  Bonds  J  No.  4,  and 

Ward  d-  als.  v.  Churn j    854 

SURRENDER. 

See  Estates^  No.  2,  and 

ScoWs  ex'x  V.  ScoU,    160 

TAXES  AND  TAX  SALES. 

1.  The  fourth  section  of  the  act  of 
Congress  of  June  7. 1862,  entitled  *'  an 
act  for  the  collection  of  taxes  in  the 
insurrectionary  districts,"  12  Stat,  at 
Large  422,  does  not,  and  is  not  in- 
tenaed  to,  create  such  a  forfeiture  of 
the  land  to  the  United  States  as  that 


it  ipso  facto  ceases  to  be  the  property 
of  the  former  owner,  and  becomes  the 
property  of  the  United  States. 

Martin  v.  Snowden,  trustee,    106 

BenneU  v.  Hunter,     106 

Portmr  dc  Becker  v.  Cazenove,     106 

2.  Congress  has  not  the  constitu- 
tional power  to  impose  the  penalty  of 
forfeiture  of  lands  for  the  non-pay- 
ment of  taxes  assessed  thereon. 

Idem,    106 

3.  Congress  has  all  the  powers  for 
enforcing  the  collection  of  its  taxes 
that  were  in  use  by  the  Crown  of 
England,  or  were  in  use  by  the  States 
at  the  time  of  the  adoption  of  the  con- 
stitution of  the  United  States ;  but  for- 
feiture of  the  land  assessed  with  the 
tax  was  not  then  in  use,  either  in 
England  or  the  States,  as  a  mode  of 
collecting  the  tax.  Idem,     106 

4.  If  the  forfeiture  provided  by  this 
act  is  to  be  regarded  as  absolute,  and 
as  a  penalty  upon  persons  engaged  in 
rebellion  against  the  Unitea  States, 
then  it  is  a  legislative  conviction  and 
punishment,  without  trial,  of  all  who 
fail  to  pay  the  tax,  and  is  a  violation 
of  the  provision  of  the  constitution 
which  forbids  Congress  to  pass  a  bill 
of  attainder.  Idem,     106 

5.  The  power  of  Congress  to  pro- 
vide for  a  sale  of  land  for  the  pav- 
ment  of  the  tax  is  limited  to  that  ob- 
ject, and  a  law  which  requires  that 
the  whole  land  shall  be  sold  in  all 
cases,  without  regard  to  the  fact  that 
it  may  be  divided  without  injury  to  it, 
and  the  tax  may  be  paid  by  a  sale  of 
a  part  of  it,  is  unconstitutional. 

Idem,     106 

6.  If  the  tax  is  paid  or  tendered  bv 
any  person  before  the  land  is  sold, 
the  sale  is  void  and  of  no  effect; 
though  the  act  may  provide  that  un- 
less the  owner  shall  appear  in  person 
and  pay  the  tax,  the  commissioners 
shall  proceed  to  sell  the  land. 

Idem,     107 

7.  Suits  at  law  brought  by  the 
original  owners  of  land  against  the 
purchasers  at  a  sale  for  taxes  under 
the  act  of  Congress  to  recover  the 
land,  are  not  within  the  act  of  Con- 
gress of  March  3,  1863,  authorizing 
the  removal  of  certain  suits  from  the 
State  courts  to  the  courts  of  the 
United  States,  Idem,     107 
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8.  The  i  93,  of  the  act  of  February 
15th,  1866,  for  the  assessment  of  taxes, 
embraces  ex  press  companies  chartered 
by  the  state  of  Virginia ;  and  the 
present  stockholders  are  personally 
liable  for  taxes  due  to  the  Common- 
wealth from  the  company,  incurred 
while  they  stockholders. 
Anderson  v.  The  Commonwealth^    316 

9.  Though  the  charter  of  an  ex- 
press company  did  not  make  the 
stockholders  personally  liable  for  the 
debts  of  the  company,  the  said  assees- 
ment  act  passea  subsequent  to  the 
charter,  has  so  far  modified  the  char- 
ter as  to  make  them  personally  liable. 

Idem,    316 

10.  The  charter  reserving  to  the 
General  Assembly  the  power  to  modi- 
fy or  repeal  the  charter,  this  was 
effectually  done  by  the  act  for  the  as- 
sessment of  taxes  ;  and  it  is  not  in  vio- 
lation of  §  16,  article  4,  of  the  consti- 
tution. Idem,    316 

11.  Quaere:  Whether  {  93,  of  the 
said  assessment  act  makes  the  stock- 
holders of  an  express  company  liable 
for  taxes  due  from  the  company  pri- 
marily, or  only  as  guarantors? 

Idem,    316 

12.  A  married  woman,  whose  land 
ha?"  been  sold  for  taxes  under  the  act 
of  Congress  of  June  7,  1862,  may  in 
person  redeem  the  same  within  two 
years,  upon  taking  the  oath  prescribed 
by  the  act ;  or  a  i>erson  appointed  her 
trustee  in  another  State,  and  profess- 
ing to  act  as  such,  may  redeem  for  her. 

CorbeU  v.  NiUt,  trustee,     616 

13.  When  land  sold  under  the  acts 
of  CJongress  of  June  7tli,  1862,  and 
rebruar>'  3d,  1863,  has  been  redeemed 
after  the  commissioners  have  paid 
the  money  into  the  treasury,  the 
owner  is  entitled  to  recover  it  with- 
out showing  that  the  certificate  of  re- 
demption has  been  forwarded  to  the 
Secretary  of  the  Treasury,  and  that 
the  purchaser  has  been  paid  his  pur- 
chase-money by  draft  drawn  on  the 
Treasury  of  the  United  States. 

Idem,    666 

14.  Commissioners  making  a  sale 
of  land  for  taxes  under  the  act  of 
Congress  of  February  6th,  1863,  are 
bound  to  bid  off  the  land  for  the 
United  States,  if  no  person  will  bid 
more  than  two-thirds  of  its  assessed 


value,  unless  the  owner  shall  request 
it  to  be  struck  off  to  some  other  per- 
son at  a  less  price ;  and  the  commis- 
sionei's  have  no  discretion  in  the  case. 
Turner  v.  Smith,  iicc,  885 
15.  When  the  certificate  of  the 
commissioners,  of  the  sale  of  land 
for  taxes  under  the  act  of  Congress, 
shows  upon  its  face  that  the  land  has 
been  sold  to  a  purchaser  other  than 
the  United  States,  for  less  than  two- 
thirds  of  its  assessed  value,  is  shows 
that  the  commissioners  had  no  au- 
thority to  make  the  sale  to  the  pur- 
chaser, and  it  is  therefore  void  and  of 
no  effect.  Idem,    885 

TRUSTS  AND  TRUSTEES. 

1.  The  act  of  March  2,  1866,  to 
stay  the  collection  of  debts  is  uncon- 
stitutional so  far  as  it  applies  to  deeds 
of  trust. 

Taylor  v.  Steams  &  als,,    261 

2.  A  debtor,  in  failing  circum- 
stances, may  convey  his  whole  prop- 
erty for  payment  of  his  debts,  giving 
preference  among  his  creditors,  and 
requiring  a  release  fVom  such  as  ac- 
cept it. 

Gordon  d:  als.  v.  Cannon  &  als.      414 

3.  To  render  such  a  deed  valid,  the 
whole  of  the  debtor's  property  must 
be  conveyed  by  it ;  but  this  need  not 
appear  upon  the  face  of  the  deed. 

Idem,    414 

4.  A  partnership  in  failing  circum- 
stances nas  the  same  power ;  and  if 
two  of  three  partners  convey  all  the 
effects  of  the  firm  and  their  individual 
property,  and  the  third  has  none, 
they  may  require  a  release  both  of  the 
firm  and  all  the  members,  by  the 
creditors  who  accept  it.      Idem,    414 

5.  A  deed  conveys  a  stock  of  goods 
of  the  grantors,  and  refers  to  a 
schedule  of  the  goods,  which,  when 
made  out,  is  to  be  considered  as  an- 
nexed to  the  deed  and  made  a  part  of 
it.  Though  the  schedule  is  not  an- 
nexed before  the  recording  of  the 
deed,  the  deed  is  valid  without  it. 

Idem,    414 

6.  A  deed  of  trust  for  the  payment 
of  debts  authorizes  the  trustee  to  ap- 
point agents,  and  provides  that  he 
shall  only  be  liable  for  the  money  that 
comes  to  his  hands,  and  shall  not  be 
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liable  for  the  omissions  or  defaults  of 
the  agents.  This  does  not  discharge 
the  trustee  from  the  obligation  to  se- 
lect fit  agents  and  to  hold  them  to  a 
strict  and  prompt  responsibility  for 
their  acts.  And  this  is  the  extent  of 
his  liability  without  such  a  provision 
in  the  deed.  Idem,    414 

7.  The  fact  that  in  such  a  deed  the 
trustee  is  a  creditor  named  in  it,  does 
not  affect  the  validity  of  the  deed,  but 
only  the  power  of  tfee  trustee  to  act. 
If  tiie  deotor  does  not  object  to  his 
acting,  it  is  no  reason  why  another 
creditor  should  object,  if  that  is  the 
only  oWection  to  him.        Idem,    414 

8.  When  the  debtor  in  such  a  deed 
requires  a  release,  the  deed  should 
give  to  the  creditors  all  the  informa- 
tion in  the  power  of  the  debtor,  as  to  i 
the  nature  and  value  of  the  property 
conveyed,  and  the  amount  of  the 
debts  intended  to  be  provided  for, 
and  time  to  obtain  information  not 
given  in  the  deed  ;  and  to  determine 
whether  they  will  accept  or  reject  the 
offer  made  to  them.  In  this  case 
sixty  days  were  allowed,  and  held 
sufficient  Idem,    414 

9.  R  A  &  Co  stopped  business,  and 
R  <t  R,  two  of  the  members  of  that 
firm,  and  P,  formed  the  firm  of  R  R 
&  Co.  They  failed,  and  conveyed  all 
the  assets  of  both  firms,  and  the  indi- 
vidual property  of  R,  in  trust  to  pay 
indiscriminately  a  debt  of  R  and  the 
debts  of  the  two  firms ;  and  they  re- 
quired a  rt^ease.  The  deed  is  valid ; 
but  it  will  be  reformed  so  as  to  apply  1 
the  property  of  each,  to  pay  first  the 
debts  of  that  person  or  firm  from 
whom  or  from  which  the  property 
was  derived.  Idem,    415 

10.  Deviseof  land  in  Virginia  and 
the  District  of  Columbia  to  N,  in  trust 
for  Y  and  F.  Though  N  is  removed 
from  his  otfice  of  trustee  by  the  decree 
of  the  court  of  the  District,  at  the  suit 
Y  and  F,  and  M  is  appointed  in  his 
place,  that  decree  was  inoperative  to 
remove  N  from  his  ofiice  as  to  lands  I 
in  Virginia ;  and  N  may  maintain  an 
action  to  recover  them. 

Corhetl  V.  NuU  trvMee,     666 

11.  Two  vacant  lots  in  the  city  of 
Richmond  ate  conveyed  to  trustees 
in  trust  for  N.  and  his  wife  L.,  and  the 
survivor  of  them  for  life,  and  at  the 


death  of  the  survivor  to  be  conveyed 
by  the  trustees  to  the  children  of  X. 
and  wife,  who  should  be  living  at  the 
death  of  the  survivor,  and  the  de- 
scendants of  such  of  the  children  as 
should  be  then  dead  leaving  descend- 
ants ;  and  upon  the  further  trust,  that 
if  N  should  think  it  expe<iient  to  sell 
the  lots,  or  any  part  of  them,  the 
tnistees  should  permit  him  to  do  so, 
the  proceeds  to  be  secured  and 
held  upon  the  same  trusts.  X.  dies 
without  selling  the  lots,  leaving  his 
wife  and  five  children  surviving  him. 
The  trust  to  sell  continues,  and  a  court 
of  equity  may  execute  it. 
Faulkner  tt*  cih,  v.  Daiis  d'  aU.,  (594 
12.  Upon  a  bill  filed  by  the  widow 
of  N.  against  the  children  and  trus- 
tees for  a  sale  of  the  lots,  the  court 
may  decree  a  sale  ;  and  the  descend- 
ants of  any  child  dying  in  the  lifetime 
of  the  widow,  will' be  bound  by  the 
decree ;  the  parties  before  the  court 
representing  any  such  descendants 
who  may  become  entitled  under  the 
trusts  of  the  deed.  Idem,     694 

UNLAWFUL  DETAINER. 

A  proceeding  of  unlawful  detainer 
may  be  maintametl  against  a  party  in 
unlawful  possession  of  land,  w'hen 
such  unlawful  possession  has  not  con- 
tinued for  more  than  three  years, 
though  the  legal  title  to  the  land  is: 
the  only  question  involved  in  the 
cause.        Vorbetl  v.  NuM,  trushe,     666 

VSTJRY. 

1.  When  a  debt,  of  which  the  con- 
sideration is  Confederate  notes,  is  not 
usurious.    See  Contracts,  No.  6,  and 

B'/ulware  v.  Ntwion,     755 

2.  B.  &  Co.  make  their  negotiable 
notes  blank  as  to  the  names  of  the 
payees,  and  put  them  in  the  hands  of 
an  agent  to  be  sold  for  their  benefit. 
The  agent  sells  them  at  a  greater  dis- 
count than  the  legal  rate  of  interest ; 
the  purchasers  not  being  informed 
that  they  were  sold  for  the  benefit  of 
B.  &  Co.  ;  and  the  names  of  the  par- 
chasers  are  inserted  in  the  blanks  as 
payees  either  by  the  agent  at  the 
time  of  the  sales,  or  by  themselves 
afterwards.  The  purchasers  sue  upon 
these  notes,  describing  themselves  as 
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payees,  a^inst  B.  &  Co.  as  makers  ; 
anil  B.  &  Co.  plead  usury.  It  is  not 
usury.      Brummel  <!'   Co.  v.  Enders, 

Sutton  c(-  Co.,  931 

Same  v.  HiWs  ex'or,     9)11 

Same  v.  James  Gray* 8  Sons^    931 

3.  The  case  of  Whit  worth  v.  Adam^t, 
5  Rand.  33.'>,  has  settled  the  law  of 
Virj^inia  ou  the  subject  of  usury  in  the  I 
purchase  and  sale  of  negotiable  paper. 

Idem,     931  I 

4.  A,  B  and  G  execute  a  bond  tor  j 
one  thousand  dollars  to  I*  for  a  loan  ' 
of  money  at  a  usurious  interest.  Sub-  1 
sequently  O.  J  and  W,  with  B,  who  ] 
si^rns  himself  security,  execute  their  | 
bond  to  P  for  the  amount,  principal  i 
and  interest,  of  the  first  bond,  and  | 
anotlier  small  bond  of  A,  in  lieu  of  I 
these  bonds.  The  usury  is  purjj^ed  by  ' 
the  chancre  of  the  parties,  and  the  | 
last  bond  executed  is  valid. 

Drake's  ej' or  y.  Chandler  d'  ah. ^     <)09 

VENDOR  AND   PURCHASER.      i 

1.  On  a  parol  contract  for  the  sale  ! 
of  land,  the  vendor  executes  a  detnl,  j 
by  which  he  conveys  a  part  of  the  i 
land  purchast^d  by  the  vendee.  It  is 
not  competent  for  the  vendee  to  prove  | 
by  parol  evidence,  that  the  deed  was  I 
only  in  part  execution  of  the  contract,  I 
and  that  the  vendor  had  agreed  at  tlie  | 
time  the  deed  was  executed,  to  con-  , 
vey  the  remainder  at  another  day. 

Brmighton  v.  Coffer      196  | 

2.  Such  an  agreement  could  (mly  be 
relied    on   as   an   independent    con- 
tract ;   and  must  either  have  l)een  in  | 
writing,  or  there  must  have  been  part  I 
performance.  Idem,     VMS  , 

3.  Property  is  conveyed  by  deed,  i 
by  the  vendor  to  the  purchaser ;  if  the  ; 
dee<l  has  not  been  procured  by  fraud,  \ 
or  if  it  has  been  afterwards  contirme<l  , 
by  the  vendor,  without  coercion  and  ; 
when  he  was  com i>e tent  to  act,  the  I 
vendee  is  entitled  to  the  property 
without  regard  to  the  value  of  the  } 
consideration  paid  for  it. 

MelterCs  adm'r  v.  Hngan,     240  ; 

4.  A  vendor  of  land,  who  has  put 
the  purchaser  in  possession  whilst  the  ' 
contract  remains  executory,  has  the 
legal  title,  and  unless  the  provisions 
of  the  Code  ch.  135,  <^  20,  apply  to  the 
case,  may  recover  jmssession  by  an 


action  at  law,'  at  least  after  making 
demand  of  possession,  even  though 
the  vendee  may  be  entitled  in  equity 
to  a  specific  execution  of  the  contract. 
Williamson y  trustee,  v.  Paxton, 
trustee,  509 

5.  In  such  a  case,  a  parol  agree- 
ment on  the  part  of  the  vendor,  how- 
ever explicit,  to  waive  the  forfeiture 
of  the  contract  which  the  purcha.ser 
had  incurred,  would  be  of  no  eflVct  at 
law  ;  and  would  be  enforced  in  equity 
only  when  there  has  l)een  part  per- 
formance. Idem,    509 

6.  Qr.ERE:  What  facts  will  not  be 
considered  as  the  waiver  by  the  ven- 
dor of  land  of  the  forfeiture  of  the 
contract  by  the  purchaser,  so  as  to 
entitle  the  purchaser  t^  retain  posses- 
sion of  the  land  according  to  the  terms 
of  the  contract.  Idem,     509 

7.  P,  truj-tee  for  B,  a  feme  covert, 
with  power  to  sell  and  re-invest  at  his 
discretion,  si41s  to  W,  on  conditions 
which  W  fails  to  comply  with,  and 
thus  forfeits  the  contract.  No  imau- 
thorized  dealing  of  H  with  \V  can 
entitle  \V  to  hold  the  land  against  his 
vendor  P  after  forfeiting  his  right  to 
the  ix^ssession  by  violating  the  con- 
tract of  Siile.  Idem,     509 

8.  The  contract  provides  for  the 
payment  by  W  in  cash  of  a  sum  of 
money,  and  that  if  W  fails  by  a  day 
certain  within  the  year  to  do  a  certain 
act,  that  he  shall  hold  for  a  year,  and 
the  sum  paid  shall  be  the  rent  for  the 
year  ;  W  having  failed  to  do  the  act, 
and  holding  as  tenant  for  the  year, 
and  then  holding  over  does  not  there- 
by become  tenant  from  year  to  year, 
and  so  entitled  to  the  legal  notice  to 
«iuit.  And  though  during  the  sec(md 
year  the  purchaser  paid  rent  for  that 
vear,  it  would  not  of  itsi'lf  constitute 
liim  tenant  from  year  to  year,  so  as  to 
entitle  him  to  the  legal  notice  to  quit 

Idem,     509 

9.  One  who  is  put  in  possession 
ui>on  an  agreement  to  purchase  land 
cannot  be  ousted  by  ejectment  or  un- 
lawful detainer  l>efore  his  lawful  pos- 
session is  determined  by  demand  of 
possession  or  otherwise.     Idem,    509 

WILLS. 

1.  See  Denizes,  passim. 

2.  See  Legacies  and  Legatees,  passim. 


Digiti 


ized  by  Google 


'  1 


Digiti 


ized  by  Google 


Digiti 


ized  by  Google 


Digiti 


ized  by  Google 


Digiti 


ized  by  Google 


Digiti 


ized  by  Google 


Digiti 


ized  by  Google 


